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l APPELLATE CIVIL. , ** 


Before Mr. Justice B. B. Ghose, and Mr. Justice Cammiade, 


; * MUJIBAR RAHAMAN Y 
: D. 
ISUB SURATI (ALIAS) ISUB MOSEM AZAM,* 


e Bjftiment—Estoppel—Evidence Act (Iof 1872), Sec. 116—Tenancy, terminas 
tion af Acquisition af title qdoerse to landlord—Order sending back the 
Bose for fresh trial, if proper. 

Section 116 of the Evidence Act does not contain the whole law of estoppel. ° 


The tenant’s estoppel operates even after the termination of the tenancy. : 


: A tenant may show in an action of ejectment brought by the lafdlord who 
pat the tenant into possession of the demised premises, that the title o£ the land-» * 
lord has determined. But no plea can be set up of which the necessary effect is 


to disputeethe title of the person who gave possession at the point of time , 


of the demise. The tenant cannot say that the interest of the landlord was 
less in quality than what he must have in order to put the tenant in 
possession of the entire property, Í 


e 
In an actioa in ejectment by the landlord a tenant cannot defend the suit on 
“the ground that he had acquired an outstanding title adverse to the landlord. 


Where the trial Court framed an issue and decided it against the plaintiff, 
and the judge on appeal thought that it was not properly decided, he might 
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reverse that decision if he chose, but he had no right to set aside the judgihent we * 


of the trial Court and remand that fssue for retrial. 
Appeal bg the Defendant, 
Suit forejectment and for rent for the period the defendant 


e was in possession as tenant. 


e. The material facts appear from the judgment. 


*Ajfpeal from Appellate Decree No. 1391 of 1925, against the decree of e 


Babu Lal Bihari Chatterjee, Additional District Judge of Hooghly at Howrah, 


dated thetrrth June, 1925, modifying that of Babu Basanta,Kumar Roy, Mun- e 


sif, 3rd Court, bf Howrah, dated the 23rd June, 1924. E : 


hee 


as 


. 
© 
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e* . 
Mr. S. C. Bese and Babu Probodh Chandra Kar. for the 
Appellant, : 

Mr. Rishindra Nath Sarkar and Babu Kali Sankar Sarkar’ 
(for Babu AbaniNWath Bose) for the Respondent, * dde" 
The following judgments were delivered: — * ° 

B. B. Ghose, J :—This is an appeal by the defegdant ågafnst the 
judgment and decree of the Additional District Pudge of Hooghly 
at Howrah. The facts are these :—It has been found that the 
plaintiff let out the premises in suit to the defendant «t a certain 
rate of rent, þe aftefwards served a notice terminating the tenancy 
and then sued to Tecover possession of the property in question 
and algo rent for the period the defendant was in possession as 


fenant. The plea of the defendant shortly stated wab denial of the 


plaintiffs’ right to the entire share of the property. He stated thht 
a certain share belonged to the sisters of the plaintiff and the 
letting out of the property was not by the plaintiff alone. He 
denied service of notice and he also alleged that the plaintiff was 
not entitled to any rent asthe defendant had spent a lgpge sunt ofe 
money for repairing the premises on the basis of a contract, by 
which the owners had agreed that no rent should be demanded 


,Untilthe house was thoroughly repaired. The trial Court found 


that the plaintiff was the sole person who demised the premises to e 


the deférfdant and inducted him on the land. He also found that 


' proper notice to quit had been served on the defendant. With 


regard to the question of title tothe property the trial Court held 
that the plaintiff was only a co-sharer, but the defendant -was 
estopped from disputing the title of the plaintiff who had demised 
the premises to him, Upon that view that Court made a decree 
for ejectment. With regard to the question of arrears of rent which 
was put in issue No. 7 the plaintiff held that there was no evidence’ 
in the suit that the arrears claimed were due and unpaid, and upon 
that ground he dismissed the claim for rent. There were two 
appeals before the lower appellate Court, one by the plaintiff for 
arrears of rent and the other by the defendant as against the decree 
for ejectment. The learned Additional District Judge ' who heard 
both the appeals affirmed the decree of the Munsiff fer ejectrpent 
on the ground that the defendant was estopped from disputing the 


title of the plaintiff, but he remanded the case on the question of, 


arrears of rent to the Munsiff in the appeal preferred by the plain- , 


tiff, that is No. 252 of 1924, for a fresh trial € on the question 
regarding the claim for rent, 
From this décree of the lower appellate Court the defendant 


Le 


AL 


. ^ . 
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appeals, and the principal question that is urged on his behalf is 
that the defendant is entitled to show that the title of the plaintiff 
"has ceased to exist with regard to thê share belonging to the Sisters 
of the ‘plaintif$ which the defendant has puychagfd shortly before 
thé suit was institeted. The Additiona] ,Dfstrict Judge did not 
allow the ‘plea tq be raised on the ground of estoppel as well as on 
the ground that the decision of this question would involve 
enquiries of a more complicated nature than an enquiry in 4 simple 
suit for ejectment, . 

The question of fact that it was the plaintef "ha pui the defen- 
dant into possession of the house cannot be questioned. The solg 
question for decision in this appeal therefore is whether thesdefen- 


dant is estopped from raising the plea that the plaintiff was not thg, 


sole owner of the property when he was let to possession by the 
plaintiff ; and substantiating his plea that he had purchased the 
share from the sisters of the plaintiff and therefore entitled to 
resist the plaintiffs claim for ejectment. Section 116 of the Evi- 
edefice Act lays down that, "no tenant of immoveable property or 
person claiming through such tenant shall during the continuance 


CIVIL, a 


a 
1928, 


Mujibar Re Raatin , 
Isub b Surati? 
B. B. Gho Ghose, 3. 
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ofthe tenancy be permitted to deny that the landlord of such — 


tenant had at the beginning of the tenancy a title to such immove- 


e able property.” It is contended on behalf of the appellant that 


the tenancy does not continue now us it was terminated by 8” proper 
mMtice to quit, Therefore section 116 of the Evidence Act has no 
application to this case. That is quite true, but it has been estab- 
lished by a long series of decisions that section 116 of the Evidence 
Act does not contain the whole law of estoppel. It has been held 
in this Court that the tenant’s estoppel operates even after the 
termination of the tenancy. That was held in the case of Bhaiganta 
* Bewa v. Himmat Bidyakar (1), relying upon the observation of 
Chief Justice Tindal in eedem Joseph Manion v. Austin (a). 
This argument therefore that the defendant is not estopped from 
denying the plaintiff's title because the tenancy is not continuing, 
must fail, . : 

With regard to the general principle of law there cannot be 
any jlispute.e Now it has been settled that ea tenant may show in 


e an actio’ 1 of éjectment brought by the landlord who put the tenant 


nto possession of the demised premises, that the title of the land- 
"lord has determined. But no plea can be set up of which the 
necessary effect is to dispute the title of the person who gave pos- 


* session at the point of time of the demise. It is open to the tenant, 


(x) (1916) 24 C. L. J, 103 (2) (1832) g*Bingham 41. 
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" necessary for him to take any additional evidence under Order . 
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as I have already said, to show that the title ef the person who 
delivered possession to him has ceased to exist subsequent to the 
demise. But he cannot say that the interest of the landlord was 
less in quality thin what he must have inorder to*put the tenant, 
in possession of the entixeproperty. In other ‘vords_in an action 
in ejectment by the landlord who put the tenané into “pofsession 
the tenant cannot plead that the landlord had no“tifle to grant the 
lease when possession was given, nor can he defend the suit on 
the ground that he had acquired an outstanding titlee adverse to 
the landlord. eft i is sÓught to support the argument on behalf of 
the appellant on the basis of the analogy of dispossession by a 
title paramount. It is agreed that if a third person having a higher 
.gight than that of the plaintiff had dispossessed the flefendant, not 
physically but in case of such dispossession as would amount to 
legal ouster, the tenant would be ina position to show that the 
person who put him into possession had no title. Similarly in this 
case it is said that the co-sharers of the plaintiff had asserted 
their title and the defendant was obliged to purchase thgj , intefeste 
in order to save himself from being sued by those co-shargrs. 


. The facts of the case are said to be parallel to the case when 
e there is ouster by title paramount there the landlord’s title had 
« ceased subsequent to the demise. 


case as that. Here the defendant asserts that the plaintiff who 


* put him into possession had no title to the entire interest at tht 


time when he put him into possession, This is a position which 
he is not entitled to take. He must give up possession and if he 
has acquired any right adverse to that of thelandlord he may 
assert itin some future litigation if he is so advised. But he 
cannot resist the landlord’s claim on that ground. 


The appealso far as the question of ejectment is concerned ` 


must be dismissed. 

, Next with regard to the question of the order of the Additional 
District Judge sending back the case to the munsiff for fresh trial, 
we are of opinion that this order is: wrong in form. What the 
Judge ought to have done was to decide the issue himself.. The 
munsiff framed the issue and decided it against the flaintiff., If 


the learned Judge on appeal thought that it was not properly . 
decided he might reverse that decision if he chose, but he had, 
no right to set aside the judgment of the trial Judge and remand . 


that issue for retrial. The learned Judge must himself decide the 
issue upon the evidence onthe record and if he thinks tpat it is 


But the present is not sudh a * 


Me 


. 


e. . i 
Vor XLIX.] * * ¢ HIGH COURT, "d ae we AE 
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XLI rule 27, if there is any godd ground for such evidence being Civic. 
admitted, he may follow that procedure ; but in any case he had 1988. 
fio right to.send the matter back cera to the Court of.first Mujibar Re fala mao 
jastunce. . / . 
With this modi&cation we dismiss the "appeal. The respon- Isub Sunati, ° 
dent isæntitled to his costs in this appeal? : B. B. Ghose, F. 
Cammiade, J . Iagree. : = 
A. T. M. ' : Appeal dismissed ; order Frid. . oe 
e -. . 
. ta . 
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Before Sir Zahid Sukrawardy, Knight, Judge and Mr. Justice 


. Cammiade. 
8 PC 
s GAHAR ALI HOWLADAR Civit, 
a . 1938. 
v. set 
* April, 18, 19, 
ABDUL OWAHAB SHIKDAR AND OTHERS.* : * cum 
a e 
. a? bd 
Uimitation—Lismitation Act (IX of 1908), Sch. I. Art. 99.—Suit for contribu- 
tion—Time, when runs-—Decretal amount, deposit of, and acceptance by * 
Court. 
` The limitation under article 99 schedule I of the Limitation Act, should be 
reckoned from the date on which the money was deposited by the plaintiff in 
Court and the Court appropriated it to the satisfaction of the decree, 
* The plaintiffs and the defendants were co-sharers in a certain taluk. The 
° 


landlord of the taluk obtained a decree for rent and the plaintiffs deposited the e 
entire decretal amount in Court on the 4th February, 1920. The money was 

actually withdrawn on the 14th February, 1920. A suit for contribution against go» , x 
the co-sharer defendant brought on the 15th February, 1923—the 14th February 
being a holiday—is barred by limitation under article 99. of the Limitation 

Act, time runnifg from the 4th February, 1920. e 


` “Appeal by Defendant No. 7. ° 
Suitefor contribution, : 


* Appeal from-Appellate Decree No. 981 of 1925, against the decree of Babu 


Sarada Kumar Sen Gupta, Subordinate Judge; ist Court of Backargan], dated ° » 
the 27th ny, 1915, reversing that of Babu Kali Prosanna Bakshi, Munsif, è P 
and Court, of Bhola, dated the 5th July, 1924, . B * . 
. e e 
*. * » 
. . e , 
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The material facts appear from the videt of Subrawardy, J. 

Babu Jatindra Nath Sanyal for the Appellant. 

Babu Suresh Chandra Taiskdar for the Respondents, „° 

The judgments of the Céurt were as follows: .. mn 

Suhrawardy, J » The plaintiff nd the defendant were®co- 
sharers in a certain taluk. The landlords of the taluk obt@ined a 
decree for rent and when the property was advesxised: for sale the 
plaintiff deposited the entire decretal amount in Court which was 
accepted by the Court and. the landlords’ decree was zecorded as 
satisfied. The, geposis was made by the plaintiff in Court on the 
4th February 19% but the money was actually withdrawn by ‘the 
decree-holders on the 14th February, 1920. The present suit for 
contribution by the plaintiff against his co-shgrer «the defendant 
Was instituted on the rsth February I923—the r4th February being 
a holiday. The question that arises in this case is whether the 
suit isin time, The Courts below have differed on this point— 
the Lower Appellate Court being of opinion that the period from 


which limitation should be reckoned is the date on which thee 


decree-holder withdrew the amount namely the 14th’ February 
1920. In this view it held that the plaintiff’s suit was not barred by 


" limitation. The munsif on the other hand was of opinion that 
tu time ought to be calculated from the 4th February 1920—the date 


on whichethe money was deposited by the plaintiff, In this view he 


* *held that the suit was barred by limitation and dismissed it, Thg 


question involved does not appear to have ever come directly up 


* forconsideration in any Court in India so far asthe Teported 


: ~ 


authorities go. The simple question that we are called upon to 
decide is as to from what date in the circumstances of this case 
the period of limitation should be counted as prescribed by Arficle 


99 of the Indian Limitation Act. The third column of that articlé ` 


says that the time should be computed from the “ date of the 
payment in excess of the plaintiffs own share." There are a few 


otHer articles in the Limitation Act in which time runs from the: 


date of payment ; for example, articles 61, 81, 82 and 107. In all 


these articles the terminus a quo is laid down as the date of the 


payment. The first colymn of Article 99 says that a suit for con- 
tribution by a party who Aas faíd the whole or more than his 
share of the amount due under the joint decree &c, &c. Neither 
does the first column nor the third column say clearly about pay- 


* ment to any particular person. The word ' payment’ in the third 


column should be read as conveying t he same sénse as the words 
* has paid’ in the*first column, The appellant argues that the pay- 


Vou. XLIX]? . ° icH cover, © ii 
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ment is complete as soon as the amount is put into the Court to 
the credit, of the decree-holder. The respondent on the other 
hand contends that there was no payment before the decree-holder 
drew out the afhount from Court. Both of thosd extieme views 
may not be correct.” But thé facts of thig ease clearly support the 
contentfon'of the appellant. The money was deposited on the 
` 4th February 1928 by, means of a challas the first column of which 
mentions the name of the plaintiff as the person on whoseybehalf 
the depositewas made, The second column mentions the name of 
the person to whose credit the amount was to be plated in the books 
of the Court, namely the decree-holder, The third column gives the 
number of the execution case and the names of the decree-holder 
and the judgfnent-debtor. The fourth column contains the pare 
ticulars of receipt as the claim, with costs, due to the decree- 
holder. The following column mentions the amount deposited. 
' On the fourth of February the following order was passed by the 
Court i in which the money was deposited : “ Judgment-debtor No. 
"10 is pexnjted to deposit the decretal amount as prayed". This’ 
order was followed by another order of the same date: “ Money 
deposited by the judgment-debtor No. ro and Challan filed. 
Dismissed on full satisfaction.” Now on these facts the question e 
* that*arises is whether the payment in Court or deposit in Court to 


the credit of the decree-holder and accepted by the Court was a n 


payment within the meaning of Article 99, third column. In my 
judgment the deposit or credit in the circumstances and in view of 
the order passed by the Court must be taken to be a payment with- 
in the meaning of that article. The money was deposited in Court 
to the credit of the decree-holder and it was accepted by the 
Court on behalf of the decree-holder and the decree was satisfied 
‘in full, As I have said the article does not mention the person 
to whom it should be made. The question should be looked at 
from the standpoint as to whether the payment into Court by the 
plaintiff was a payment within the meaning of the Law ora mere 
revocable deposit. Ithink that as the payment was made by the 
plaintiff of the decretal amount and as he lost all dominion over 
it, it must Ue taken to be payment by. htm within the article. 
* There ig the further fact in this case that the payment made by 
e the plaintiff was appropriated by the Court in full gatisfac- 
. tion qf the decree, that is, in payment of the decree-holder's 
due, The Court in this sense may be looked upon as an agent or 
quasi-agpnt of the decree holder. It took the money on behalf of 


the decree-holder, employed it for the pape ‘for which it was , 
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deposited and held it on behalf of the decree-holder. . It accord- 
ingly in my opinion makes no difference when the degree-holder 
withdraws the amount, It cannot be questioned that if the decree- 
holder weré present on the day when the deposit* was made he 
could have withdrawn the amount, "To hold otherwise nately 
that the period of limitation should run frome the daté when 
the decree-holder withdraws the amount wọuld” be to make the. 
cause ef action depend on the act of a third party who may indef- 
nitely postpone ite In Apurba Krishna Roy v. Chundermoney Deki (1) 
it was held that there" was no time-limit for a decree- holder to with- 
«draw the amount deposited in Court to bis credit. In that case 
as if the case of Hem Chunder Chomdhry v. Brojo Soondury 
eDebee (2) the question was whether any limitation affects the right 
of the judgment-creditor to withdraw a sum deposited by the 
judgment-debtor. The learned Judges remarked that the money 
so deposited could be taken by the creditor at any time after 
the deposit, In that particular case the money remained in Court 


"for fifteen years. If effect is gi ven to the contention of,the respon? 


dent that time should run from the date on which the mqney 
was withdrawn by the decree-holder it would seem that if the 
decree-holder does not draw the amount and allows it to remain in 
Court for ever the plaintiff can have no right of contribiition 
against his co-judgment-debtor. This po sition seems to me to-be 
too absurd to maintain. 2 
As I have stated there are no reported cases directly in point 
but there are some cases in which, with reference to the particular 
facts of those cases, the word ‘payment’ as appears in Aricle 99 
has been construed. In Su&&amoni Chowdhurani v. Ishan Chander 
Roy (3) the facts were that a decree for Rupees eighty thousand 
was obtained against the plaintiff. The plaintiff moved the High 
Court to stay its execution. It was ordered that such stay would 
be made if the plaintiff deposited a sum of Rupees fifty thousand 
inthe Court below and this was done, It was subsequently on 
the 3rd of April 1885 withdrawn by the judgment-creditor, On 
these facts the Judicial Committee, without examinihg the point, 
accepted the view takén by the Court below that fhe cause of 
action arose on the rst April 1885. This case does not gettle the ° 
point as it was not raised in it and it was not considered by theixe 
Lordships. On the other hand on the facts of that cage it is- 
clear that the money was not deposited to the credit of the decree- " 


(1) (1905) 10 Ca W. N. 354. 
(3) (1898) I. L. R, 25 Calc. $44. 


(2) 8881! I. L. R. 8 Calf, 85. 
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holder so that dominion over’ it had not passed from the judg- Civin, 

ment-debtpr to the decree-holder who could withdraw it at any eee 

fime he pleased. In Radha Kristo Bo v. Rup Chunder Nundi (1) 

ox the yst March 1873 the plaintiffs Yo that, casé who were judg- " 

meft-debtors in a previous execution case ,mfde an application to A du Ovi 
the Cost *stating that a certain sum was in deposit to their 

account in anothes Court and praying that the executing Court Suhrawardy, F 

would send for so much of the amount as would be negessary = 


1928 


we y s, 
Gahar Ali Howlfdar è 


to satisfy the decree. The money was» received, by the executing * 

Court on the rst April 1873 and paid over on that date to the 

decree-holder. It was held that time ran in that"case from the 1st, 

April 1873 when the money was received by the executing Court 

and paid over to the decree-holder, and therefore the suit which, 

was a suit for contribution instituted on the 17th March 1876 was 

in time, This case does not help us in the examination of the * 

present question. In Fuckoruddeen Mahomed Ashan v. Mohima * 

Chunder Chowdhry (2) the plaintiff brought a suit for contribu- 
stioh stating that the cause of action arose on the 7th June 1873,- 

on which date his property was sold in satisfaction of a joint debt. 

The suit was instituted on the 5th June 1876. The plaint was 

returned to the plaintiff for amendment by inserting the sums the 
e plaintiff was entitled to get from each of the defendants. The . 
plgint was re-filed on the 17th July 1876. On the objection as to . 
limitation the plaintiff contended that his cause of action did not 
arise as was stated in the previous plaint on the date of the auc- . 
tion sale of the property but on the date on which the sale pro- 
ceeds were paid away to the  decree-holder. The learned Judges 
upheld the view and remarked ‘‘upon the facts stated in the plaint 
itis'lear that the cause of action in the present case arose when 
the sale-proceeds were drawn out of Court by the decree-holder,” 
The report does not say whether the sale proceeds were appropria- * 
ted before they were withdrawn by the decree-holder in the . 
way in which it has been done in this case. The point of law as 
it has been placed before us did not arise in that case in this form 
and was not,considered, In the case of Annada Mohan Roy . 
Chaudhury e. Maniruddin Makommed (3) which is not to be found d 
in any pr the authorised reports the view expressed lends support 

, 10 the Opinion I have formed in this case, The decision was in ees 

" Appeal from Original Order No. 367 of 1913 by N. R. Chatterjea m 


and Sheepshanks JJ. and it was held therein that under article 61  * è 
. LI e » 
(1) (1878) 3 C. L. R. 480. (2) (1878) 1. L.R. 4 Calc. 529, e . ‘ 


(3) (1916) 3b I. C. 392. . . 
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of the Limitation Act time should Ue eakutsi ota the date on 
which the money paid is accepted by the Court and “not from 
the date on which it is ‘deposited in the Court, In that 
case deposit was made of the sth November .1908 by “the 
plaintiff with an applcation to the effect that money mighte be 
paid over to the decree-holder, The Court did not pass «any or- 
der upon that application on that date and dirgcted the matter 
to stand over till the r4th November for orders. On that date 
the Court directed the amount to be received and hgld that the 
decree was fully satésfed. It was held that there was no pay- 
ment of money @ntil the Court accepte d the money on the 14th 
November and their Lordships supported their view by remar- 
king that so long as it was not accepte d by the, Court it was open 
to the plaintiff to withdraw the amount. They recorded their 
opinion in these words: “We think that payment under article 
61 means payment either to the person to whom it is to be made 
or into the Court on behalf of such person." The facts of that 
ase and the opinions expressed by the learned Judges apply? toe 
the circumstances of the present case. The question now Before. us 
‘arose before the adlitional Judicial Commissioner of Upper 


` . Burma. in Yiska Supaya v. Maung Kin (1). There the surety had 





” satisfied the decree obtained by the creditor and sued the princi- « 
NS for recovery of the amount under article 8r. The question 
* arose aś to what should be taken as the date when the surety paid 
the creditor Within the meaning of article 81 of the Limitation 
Act. The learned Judge held that limitation began to Tun from 
the date on which the surety paid the money into Court and not 
from the date on which the creditor took it out. I may add that 
the words of the Limitation Acts of 1871 and 1877 were: "'the'date 
of the plaintiffrs advance in excess of his own,” butI do think 
that by substituting ‘payment’ for the word ‘advance’ the Legis- 
lature intended any change of law. 

"On giving my earnest consideration to the question. raised and 
argued at great length before us I have come to the conclusion 
that limitation in this case should be recko ned from” the date on 
which the money wase deposited by the plaintiff in» Court and 


the Court appropriated it.to the satisfaction of the decree. In this , 


view the plaintiff's suit must be held to be barred by limitation, ° 
The appeal is accordingly» allowed, the decree of the Lower" 
Appellate Court set aside and that of the Court of the first in- 
stance restored uius costs in in MIB Courts, 
(1) 6o I. C. 23. Hd : . 


Ue 


s s . ow t 
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Cammiade, J«—I agree. The plaintiff in order to-obtain ex- Cwm. | '. 
tention ofthe period of limitation allowed to him under Art. 99 1928., 


Lipitation Act seeks to take advantage of the fact that ro days 
elapsed’ between the date on which "the meney/was put in by 
hin? and appropriated by thé Court to the gati8faction of the decree Abdul atat 
and thê date of,the actual withdrawal of that money by the de- 


Gahar Ali i Hows , 


cree-holder, As My learned brother has pointed out, if the Suhrawardy, ^ 
plaintiff's contemtion yere correct it is to be feared that, many : PEE 
persons would be precluded from sting persons jointly liable " 

with them forsums paid by them in exces? of. the money due è 


from them merely on account of the fact that the decree-holders. 

had failed to withdraw the money from Court, It is conceivable 

that from måny causes, either accidental or due to neglect ore . 
wilful omission on the part of the.decree-holder, the money de- 
posited in Court and appropriated to the satisfaction of the decree 
may remain unpaid to the decree-holder for a number of years; and 
if the contention of the plaintiff respondent were correct, as long as 
“the mogey was not withdrawn by the decree-holders, the person‘ 1356 
whọ made tho.deposit would have no right to recover anything LP tos 
from his co-debtor. This would be an entirely absurd posits m 
he criterion must always be whether or not the depo ie 









o» did not remain under the control of the person 
Obviously when the Court has passed an order to a 


After such an order has been made it would no longer be open 
to the depositor to apply for withdrawalof that money. The 
only person entitled to apply for its withdrawal would' be the 
decree-holder or any other person entitled through him. In the 
'present case such an order for appropriation was passed by the 
Court on the 4th February, the date on which the deposit was Sda 





Pon, 
‘made, and from that date limitation must run under Art. 99 Limi- oe 
‘tation Act. I therefore agree that this appeal should be allowed. 
A. T. M, : "m ls - Appeal allowed. * . 
l| : t . 
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Before Mr. Justice Mallik and Ms Justice Garlick, 


. KANTI CHANDRA GHOSE AND OTHERS "E. 
~ e T v. . : ` . 
. e 
BROJENDRA MOHAN GOSWAMI AnD orüzgs* 


> e 


. 
Adwmtssibility—Agreement to lease— Registration Act MEVIT of 1908), Secs, 
17, 49— Part performance— Document used in first Court Appellate Court, 
duty of a a : 
A document afating “wo agree to settle Mallik garden with you for 9 years at a 
Selami of Rs. 100 pêr bigha and a rent of Rs. 1§ per bigha for the making of 

* bricks and we have received Rs. 201 in advance. You will now clear the jungle 
and erect huts and then the land will be measured and the amountof rent and 

€ Selami will be fixed, and all the co-sharers will executa a’ registered lease with- 
-io 2 months and you will give us a- kabuliyat, ** not being a present demise of 
the land, does not require registration, 

The plaintiff did not execute the registered lease but the defendant for 15 
months enjoyed the full use of the land snd ‘made bricks from it : 

: Held, that as there was part performance of the contract, and 4s the contradt 
could be specifically enforced, the defendant was bound to pay the Selami and 
,Eent agreed on, 

~ |, When the first Court had used the document as a defence exhibit and had 


se." 


` dismissed the suit because of the terms of the document, it was inequitable tos 


refuse 'to allow the plaintiff to refer to it ia the Court of appeal. 
* 
"Appeal by the Plaintiffs, E] 
Suit for rent and for Selami, 


Lat "The material facts appear from the judgment. 


Mr. Nanda Gopal Banerjee for the Appellants, 


Messrs. Mritunjoy Chattopadhya and Biraj Mohan Roy for ane 
Respondent who appeared. 
C, A. V. 
The following judgments were delivered : 

* Garlick, J: Plaintiffs Appellants agreed to let a piece of 
garden land to Defendant No. I (Respondent) for a period of 9 
years for the making of bricks, A written agreement, fras executed 
but not registered. Defendant No. r entered on the land, cleared 


the jungle and began making bricks. After he had used the land , 


for r5 months, the superior landlord of his lessors sued ffr a per- 
E p . 


* Appeal from Appellate Decree No. 484 of 1926, against the decre@of Babu 


Behari Lal Sarkar, Subordinate Judge, 3rd Court, of Hooghly, dated the 18th , 


August, 1925, affirming that of Babu Makhan Lal Mukherji, Munsiff ist Court 

of Hooghly, dated “the 21st May, 1923. * 
fi ; 

e. 


LJ . ^ * 
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manent injunction to prevent the use of the land as a brickfield. 
He obtained a temporary injunction and it was in force for some 15 
“months and then the zemindar cime to terms with the leSsors, 
and recognised their right to use the "land ag they liked, and the 
teshporary injunctien was withdrawn. The Plaintiffs in the mean- 
time hfd filed this suit against defendant No. 1 for rent of the 
land and for Selami. They claimed rent at the rate of Rs, ao/- a 
bigha and Selai at Rs. roo/-a bigha for 8 Bighas 18 cottas gf land, 
The defenes was that by the terms of the written agreement the 
rent was only Rs. 15/ a Bigha and the area only+4%4 Bighas, It 
was admitted that Selami of Rs. 100] a Bigha was to be paid, but 
it was contended that it was;not payable until the lessors should 
execute a formal lease. é 

The written agreement was admitted in evidence by the first 
Court and marked Ex. B, though it was not a registered document. 
The learned Munsif held that it was an agreement to grant a lease 
and that the Selami agreed on was not payable because the lease 


ehad not þeen executed and that the rent due had been paid. So: 


he dismissed the suit. The plaintiff appealed and contended that 
by the doctrine of part performance the defendant was liable to 
pay the Selami agreed on since he was enjoying the land. But the 

* learned Subordinate Judge held that the agreement, being unregis- 
tered was not admissible in evidence, that oral evidence of the 
agreement was inadmissible because the contract had been reduced 
to writing, and that there was, therefore, no evidence on which to 
found the doctrine of part performance. He therefore dismissed 
the appeal. 

In second appeal to this Court plaintiff: cites a number of 
rulings [Harinath v. Promotho (1) ; Satyendra v. Anil (a) ; Upendra 
v. Umes (3) ; Sarat v. Shyam (4) ; Ardesir. Bejonji x. Sirdar Ali (8)| 
to show that an agreement which, for want of registration is in- 
admissible to prove a lease may be admissible to prove an agree- 
ment which does not affect the land, for example, an agreement to 
execute a lease on the fulfilment of certain conditions. Respon- 
- dents on the'other hand cite Sanjid v. Santosh (6), Hemanta v. 
Midgapur Zamindari Co. (7) ; Shaik Elahi v. Sheik Hukum (8) ; 

: Champakiatiha v. Nafar (9) to show that an agreement coupled with 


* (1) (1920) 35 C. W. N. 550 
(3) (3910) 12 C. L. J. 25. 
(5) (1908) I. L, R. 33 Bom. 610. 
(7) (1919) 1. L. R: 47 Calc. 485. 
(9) (1910) 1547, W, N. 536. 


(2) (1908) 14 C. W. N. 6$ 
(4) 1912) I- L. R. 39 Calc. 663. 
(6) (1921) 26 C. W. N. 329. 
(8) (1913) 19 C. L. J. 464. 
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delivery of present possession is in a a lease and.cannot pe 
proved unless it is registered. 

The question we have to decide i is therefore whether PT sg 
ment marked Es B.e ought under section 17 of the Registration, 
Act to have been registered, and if 80, whethér it could be adfhit- 
ted under section 49 (c) of the Registration Act as evidellce of a 
transaction not affecting the land. . 7 

The recitals of Ex, B. are briefly these: ‘Wa agree to settle 
Mallik garden with you fòr 9 years at a Selami of &s..100/per 
Bigha and a rentt of Ks. 15/ per Bigha for the making of bricks, and 
ewe have received 201/ in advance, You wil now clear the jungle 
and etect huts and then the land will be measured and the amount 

eof rent and Selami will be fixed and all the co-sharete will execute 
a registered lease within 2 months and you will give us a Kabu- 
lyat." 

The defendant entered on the land in pursuance of this 
agreement, and not only cleared the jungle, but also made bricks 


"for over a year without any other lease. The docyrgent was? 


therefore acted upon asifit were a lease, except that the land 
was not measured and the rent and selami were not calculated. 

A Commissioner appointed by the Lower Court found that 
the area of the land was 8 Bighas 2 Cottas, and not 434 Bighas® 
as stated by the defendant, nor 8 Bighas 18 Cottas as stated p 
the plaintiffs. 2 

Itis clear that the document was an agreement to granta 
lease within 2 months, after calculation of the area of the land. 
And itgave the lessee permission to take possession, not for the 
immediate purpose of making bricks, but for clearing the jungle 
in order that the land might be measured, 

We are therefore of opinion that the document was not 'a 
present demise of the land and did not require to be registered, 
aud was rightly admitted in evidence by the Court of first instance. 
And when the first Court had used it as a defence exhibit and had 
dismissed the suit because of the terms of the document, it was 
inequitable to refuse to allow the plaintiff to: refer to itin the 
Court of appeal. e . . 

The next question is whether the defendant, having made use. 
of the land by virtue of the agreement, is bound by the doctring 
of part performance:to pay the Selami and rent agreed qn. He 


pleads that the plaintiffs have not performed their part of the 


agreement since they have not executed a registered patta 


Thopgh the plaintiffs have not fully performed*their part ^ " 


Vor, XLIX.] ' * — HIGH COURT. . = rg 
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the contract, yet.the defendant for 15 months enjoyed the full Civ. 

use of the land and made bricks from it, It was not the 1928 
PBigintifs who stopped his work. l It was the superior | n Chi" . 
[pedlord who obtained the temporary injumctiof. And as the Ghose + 

. . e e. 

suptrior landlord hàs since acknowledgedethat he had no right Brojendra Mohan 
to interfer with, the use of the land, the defendants’ remedy for Goswami. 


the interruption 3e against him, We understand that since the Gerlich, F 
withdrawal of the injunction the defendant has been using the land — « —— 
as before, e The defendant is therefort enjoying to the full the ^ 
profits of the land without paying any rent gr *sselami except ° 
200 or so paid at the beginning of the lease. There has certaiuly 
been part performance of this contract, and itis a contract fit to 
be specifically enforced. A suit for specific performance wase . 
not time barred at the time when this suit was instituted. 
We have not been given any reason why the land was not 
measured, by the parties and why a registered lease was not 
executed, We take it that both parties were equally to blame for 
these omjsgions. á 
The Lower Appellate Court has found that the area leased to 
the defendant is 8 Bighas 2 Cottas, and that the amount paid to . 
the plaintiffs by the defendant was 231 in all. . 
e We allow the appeal and grant the plaintiffs a decree for rent — * 
atas/a Bigha and Selami at rooja Bigha for8 Bighas a Cottas |, . 
ofland minus 231/ already paid. But the decretal amount will not 
be payable until the plaintiffs have tendered to the defendant a . 
duly registered lease in terms of the agreement Ex, B. 
The plaintiffs appellants will get half costs in all Courts because 
they wrongly claimed rent at Rs, 20/ a Bigha and compensation for 
cutting down trees. 


Mallik, J :—1 agree. ° . 
A. T. M, Appeal allowed, è 
. 9 o è 
. e e 
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. Before Sir Arthur Hertert Cuthing'and 
VAE : Mr, Justice Malik, i : 
* e : . . uL 
* Civi, : IASON ALI AND OTHERS : oe 
1928. . i x v. e e 
ore e 
Dernier des GURUDAS KAPALI anp ozggxS* 
si E w— Addition of defendant — Added defendan? proper but pot neccesary 


party—Limitation Act {1X of 1908), Secs. 18, 22—Evi dence Act (I of 1872), 
Secs. 68, 71. . 
OA mortgage bond was attested by three witnesses. At the time of the trial 
three of the witnesses were alive, The plaintiff at the trial called one of the 
° “attesting witnesses then alive and it was only when “that “attesting witness 
resiled the plaintiff proceeded to prove the document by other evidence : 


Held, that this was & full compliance with the provisions of sections 68 and 


* 71 of the Evidence Act. 
Section 22 of the Limitation Act applies to the case of a person whois not 
* a necessary party but only a proper party to a suit and such a person cannót bé 
added asa party after the expiry of the period of limitation as provided by. that 
" section: Mathewson v. Ram Kanai (1). 
è A suit is barred as regards person added as defendant in a mortgage suit more 
« than 12 years after due date of repayment, P 
š . Before the plaintiff can avail himself ofthe provisions of section 18 of athe 
e 
* Limitation Act, it isincumbent upon him to show that he had not been kgpt 
e out of the knowledge by means of fraud. Simply because he had come to know 
* ofthe transferees from the mortgagor only a short time before the» defendants 
wero made parties to the suit, will not help him for bringing in the aid of the 
provisions of section 18, 
Appeal by Defendants Nos. 2, 4ka, 4kha, 4 gha, and 4 uma. 
Suit for recovery of money on a mortgage bond. . 
e 
The material facts appear from the judgment. 
: *. ~ © Mr. Nasim Ali for the Appellants, 
Mr, Ramgati Sarkar for the Plaintiff Respondent. 
. The following judgments were delivered : . 


Mallik J :—This eppeal arises out of a suit for recovery of 
November, 39. money on a mortgage bond, Both the Courts below decreed the. 


° e. * Appeal from Appellate Decree No, 1266 of 1926, against the dere of Baby 
o Kumud Bandhu Gupta, Subordinate Judgo, 2nd Court of Tippera, dated athe asth 
i " January, 1926, afürming that of Babu Amulya Kumar Guha, Munsiff, ard Court, 
n : E at Chandpur, dated the 20th December, 1924. " 
i Q) (1909) I. T. R. 36 Calc, 675. : 
— ° 
* à . a e 
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suit in full, Defendants Nos, 2, 4 ka, 4 kha, 4 gha, 4 uma have Civir. 
appealed to this Court. 1928. » 
* There were two points taken before, us on behalf of the appel- H mane AB * 


lans. First of all it was said that the “decrees was’ not sustainable v. : 
inasfühuch as the mortgage boitd had not bgem proved in accordance Gurudas Kapali, 
with la, ‘It appears that at the time of the trial of the suit Mallik, 3. 
three of the attesting witnesses were alive and it appears also that m 
the plaintiff called one,of these three witnesses and wheg this . 
witness resiled the plaintiff proceeded td prove the document by 
other evidence. It was contended before us" that *as there were ° 
other attesting witnesses alive at the time it was incumbent on the * 
plaintiff to try them before he was allowed to prove execution of 
the document By other evidence. Ido not think there is muche . 
substance in the contention, As observed before the plaintiff did 
actually call one of the attesting witnesses then alive and it was 
only when that attesting witness resiled the plaintiff proceeded to 
prove the document by other evidence. This in my opinion, was 
#fufl compliance with the provisions of section 68 and 71 of the ' 
Indign Evidence Act, Ehe first contention raised before us must 
therefore fail. 
The second point that was taken on behalf of the appellants « 

has nore substance in it, It was said that the suit ought to have — * 
beén dismissed as against defendants Nos, 4 ka, 4 kha, 4 gha and |. e s 
4 @ma (who were subsequent transferees) inasmuch as they were 
brought on the record after the period of limitation of 12 years was 
over, This contention seems to me to be sound and must prevail 
under section 22 ofthe Indian Limitation Act when a party is 
added after the institution of a suit the suit shall, as regards him, 
be deemed to have been instituted when he was so made a party. 
It appears that the defendants 4 ka, 4 kha, 4 gha and 4 uma were e 

* brought on the record and made defendants in the case after the 
defendant No. 2 had filed his written statement and this was admit- ø , ' . 
tedly more than 12 years after the money had become due and i 
after the statutory period of limitation of 12 years, A considerable 
amount of argument was advanced on behalf of the respondent to ? 
showethat section 22 of the Indian Limitation Act could not apply 
4o a case like the present one and a number of cases among which 
may mention the cases of Mahamed Ishag v. Sheikh Ahgamul 
Hugli) ,Jaggeswar Dutt v. Bhuban Mohan Mitra (2) and Imdad 
Ahmad v. Pateshri Pariap Narain Singh (3) were cited before us. 


(1) (19979 12 C, W. N. 84. (a) (1906) I. L. R. 33 Cade. 425, . E d 
e AS, (1909) I. L. "R. 32 All. 241. X e . 
. : Py ° 
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But the point that has been decided in all those cases is " that when 
a person who is a necessary party to a suit is brought on the record 
after the’ period of limitatioh the whole suit must fail, These cases 
however are no .authprity for the proposition that when-a party 
who is nota necess&ry,party is brought on the record afte» the 
period of limitation no part of the suit not even the part aq regards 
the party who is brought on record after the pgriod of limitation 
can fail On the other hand the case of Mathewson v. Ram Kanai 
Singh Deb (1) isa clear authority against the point contended for 
on behalf ofjhke respondent. In this case it has been laid down 


that section a2 of the Limitation Act does apply toa case even 


where a person is not a necessary party but only a proper party to a 


e suit and such a person cannot be added as a pasty efter the expiry 


of the period of limitation as provided for by that section. On the 
authority of this I. L, R. 36 Cal. case I am of opinion that séction 
22 ofthe Indian Limitation Act must be held to apply to the 
present case and if section 22 of the Indian Limitation Act does 


* apply to the present case there can be no getting over the diffiéulty 


about limitation so far as defendants 4 ka, 4 kha, 4 gha, 4 uma are 
concerned without invoking the aid of some of the saving sections 
of the Indian Limitation Act. Anattempt has been made by the 
respondent to show that the limitation in the present case as againste 
these defendants was saved by the provisions of section 18 of the 
Limitation Act, It was urged that the plaintiff came to know of Phe 
existence of the subsequent transfers in favour of these defendants 
only after the written statement of defendant No. 2 had been filed 
and these defendants were brought on the record within a short 
time after the plaintiff came to know of those transferees. It may 
be that the plaintiff had come to know of these transferees only 
a short time before these-defendants were made parties to the sifit, 


But that alone will not do for bringing in the aid of the provisions ° 


qf section 18 of the Act. Before the plaintiff could avail himself of 
the provisions of that section it was incumbent upon him to show 
that he had been kept out of that knowledge by means of fraud. 
But in the present case there was no allegation of any fraud of any 
kind much less any ewdence to substantiate such fraud. Sectipn 18 
of the Indian Limitation Act could not, therefore, in my judgment,, 
be of any help to the plaintiff snd holding as I do that Section 22 
applies to the case the suit as against defendants 4 ka, 4 kha, 4 gha, 
and 4 uma must be held to have been barred by limitation, 
The result, therefore, is that the appeal is allowed in part. The* 


(1) (1909) I, L. R. 36 Cale. 675, " 
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decree of the lower Court as against defendants Nos. 4 ka, 4 kha, 
4 gha and .4 uma are set aside and the suit as against them will 
stand dismissed. The rest of the decrqe of the lower Court will 
refhain intact, Defendants Nos. 4 ka, 4 kha, 4 gba and 4 uma will 
get their costs from the plaintiff throughoare "The plaintiff respon- 
dent will get fromedefendant No. a his costs of this appeal. 

Cuming J :— agree. 


A. T. M. * . 


. Appeal allowed iW part. 


"APPEAL FROM ORIGINAL CIVIL. 


. om Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
° Justice Buchland. 


GENERAL ELECTRIC TRADING CO. 
v. 
e >œ SIEMENS (INDIA) LIMITED.* 
E . * 

Suit, stay of —Affoiniment of two arbitrators by the parties jointly —One arbi- 
Srator refusing to act-—No provision for filling up of vacancy—Parties not 
filling the vacancy—Indian Arbitration Act (1X of 1899), Secs, 8 (1) (b), 
9; 19—Ditscretionaty power te order stay — Judicial discretion—Presumption. 
An agreement between the parties ran as follows: “That accounts so far 

not settled will be settled as soon as possible and all such matters on which 

“ the parties" disagree will be referred to“ A and B" for final decision 

enẹ if they also disagree they will both appoint a third person to decide 

the matter finally.” On account of difference the parties referred the matter in 
dispute to A and B for their decision, A after some time refused to act as an 
arbitrator. The submission did not show that the place of the arbitrator 
who had refused to act, should not be filled up &nd the parties did not fill up the 
vacancy : 

Hald—(1) That section 9 of the Indian Arbitration Act did not apply. 

(2) That section 8 (1) (b) of the Indian Arbitratiom Act applied to the case: 

Judgment of Marten J. in Gepalji v, Mrrarji (1) approved, 


The Coutt’s power to order stay of suit under section 19 of the Indian Arbi- 


tration Act is entirely discretionary, The discretion has to be judicially exercised 
in accordafice with the ordinary rules of law. 


*Appeal from Original Order No. 29 of 1928 against the order of Mr. Justice 
Pearson in Suit Ne. 2721 of 1937, dated the 16th March, 1928, " 


* e(1) (1919) I. L. R. + 43 Bom. 809. n 
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Civi. Where the parties have agreed to refer a dispute to arbitration agd one of 
35. them notwithstanding that agreement commences an action to bave the dispute 
I . : 
e ndn determined by the Court, the $riwz facie leaning of the Court isto stay tht 
G*nera| Electric action and leave the plaintiffs to tMe tribunal to which he has agreed. Lt 
a Trading Co. ry : ; ^. 
v. Appeal by the Defendant Firm. e e ° 
Siemens (India) Ltd. Am ee : 
—— The material facts appear from the judgment of db 
March, 16, Pearson, J. This is an application forataf of the suit under 


. Sectio& 19 of the Indian Arbitration Act. . . 
The defendant firm was the distributors of variow& electrical 
. manufactures ti Sina* under an agreement with a Company named 
*Gorio Ltd. In January 1925.the plaintiff company took over Gorio 
Ltd., ‘including the benefit of the agreement. In that month the 
. edefendant instituted a suit in the said Court fdr accounts, on the 
29th June 1926 a fresh agreement was arrived at and the suit with- 
drawn, clause 3 (f) of that agreement provides for settlement ‘of 
outstanding accounts and in the event of disagreement for a 
reference to Mr. Haug and Mr. Dharmadas, they appointing, an 
“umpire if necessary. The letters of 26th August 1926 and 13th 
September 1926 make it clear that all accounts were toe be 
e included and treated as one account. On the rst October 1927 
* there is a letter of authority to Messrs, G. Haug and P. Juerges to 
settle matters on behalf of the plaintiff company and some of* 
. .. the accounts were thereafter in fact settled and a statement 
thereof signed by those two gentlemen and by Dharma- 
. das Lilaram on 13th October 1927. Efforts to arrive ata settle- 
ment of the further outstanding accounts failed. The defendant 
firm called for arbitration but on the 21st November 1927 the plain- 
tiff company instituted a suit (No. 2375 of 1927) and on the 22nd 
December 1927 it instituted the present suit (No. 2721). : 
e The grounds in opposition suggest first of all the contention that 
the application is not maintainable as the defendant firm has 
. » ~  &keady taken a step in the proceedings and secondly ‘that the 
negotiations resulting in the settlement of 13th October 1927 were 
themselves part of the proceedings in the arbitratiqn and it had 
become impossible to continue them further. Uporfthe argument 
before me no attempt" has been made to support either of those 
contentions and I agree that they cannot prevail. ° . 
e Butitis argued that the applicant is not entitled to the orde» 
. because he was not ready and willing to carry on the arbitration. 
e In the notarial declaration signed by Messrs, Haug and Juerges it, 


. . e ig stated that on and November Mr. Dharamdas took upthe atti- 
. e  tudethat he was going to file a suit against the plaintiff Company we. 
` . 5 " 
ea e 
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and on the 3rd November Mr. Dharamdas sent no less than 15 Crvir. 

—— 
telegrams to them, Still the earliest point of time to consider for 1928. 

ww ° e 
this purpose is the time when proceedings were commenced, in this Genemi Electrik? 


ipstance the 22nd December 1927 and inspite of the preliminary Trading Co. , 


corréspondence between the Attorneys in the Barly stages I am not Siemens (I lad ia) b 


prepared td suppqyt this contention. -— 
Then it is said ébat the greater portion of the reliefs claimed in Pearson, F. 
the suit are not within the scope of the agreement to refer, thers- : NS 
. fore there can be no stay, So far as this is concezned, I think that z 


substantially speaking the scope is the same.* In the sense that if 

there were an arbitration upon the accounts the matters in suit. 

(as apart from the actual nature of the reliefs claimed) axe all 

matters which *could be gone into upon the ascertainment of the, . 

state of those accounts as between the parties. 

Next it is contended that there should be no stay because the 5 

plaintiff's case is that the defendant firm has repudiated the con- z 

tract and that the plaintif company has accepted that repudiation, 

to fhat the arbitration clause, is gone ; See Russel on Arbitration * 

11th Edn. p. 96. Upon this point the plaintiff Company is in this 

difficulty that it is not alleged as a. ground for stay in the grounds 

of opposition. The argument is only raised upon para. 13 of the 
*plaift, and the plaint is not made a part of the grounds. In any 

event the repudiation and acceptance thereof are questions “of fact, * 

afid though on an interlocutory application one could not arrive 

at a final conclus ion, at any rate I think the Court would be entitl- 7 

ed to have a statement of :how the plaintiff Company proposes to 

establish such a case before acting on it. 


Then a contention is put forward raising a question of greater 
difficulty. In his letter of r2th November 1927 Mr. Haug writes 
e tothe defendant firm that in case of future difference they should . 
please refer to a Mr. Von Rziha. "I should also like to inform you" 
he adds "that Iam no longer connected with Siemens (Inde) æ` 
Ltd., and I hope you will understand that under such circumstances 
I can no longer act as arbitrator! between you and Siemens (India) 
Ltd. and do nôt wish to do so. Besides there is no necessity for 
my femaining as arbitrator." The position "therefore is that Mr. 
* Haug hag gone off and has refused to act asarbitrator: So the 
«question is raised whether in his absence the arbitration can pro- 
ceed, whether there is any machinery by which either the remain- 
e ing arbitration can proceed alone or a substitute be appointed in , 
place of Mr. Haug. If so, well, and good: if not, any arbitration e * . 
«` would be infructuous and in such case any Court would «certainly e . 


* 
. 
. . ° 
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Crvit. not stay the suit. It is to be observed that the reference here is 

" 1928. not to "two arbitrators one to be appointed by each; party" to 
pM Eres ectric Which the provisions of sectign 9 of the Act would apply for supply- 

. e Trading Co. ing a vacancy. It is Bere a case of a mutual agreement to referta 
Siemens (India) nij, two arbitrators’ nomination, that is, specified ‘ind named in “the 
eases clause of agreement itself. The only provision which [s hited as 


Pearson, % applicable to such a case in section 8(b) of the? Act. Taking that 
"o—— . —— sub-se@tion by itself, it may be that the language is wide enough 
E to cover the present case, but clearly it must be r@ad in con- > 
. junction with tle gest of the section and the scheme of the Act. In 
l Gopalji v. Morarji (1) it is said at p. 830 that section 8 (1) (b) only 
appliés in terms to the case of a single vacancy to be supplied by 
. : ethe parties—so far, that would be the case here im filling Mr. Haug’s 
vacancy. But the judgment goes the length of saying that cl (b) 
like clause (a) relates to the case where the submission provides for 
the reference to be to a single arbitrator. So Hayward J. at p. 
833 says that it is not open to the Court to interfere where the 
' reference is to two arbitrators to be appointed not one by each party* 
but the two jointly by the two parties. Again in Russel on Arbitra- 
. tion (rrtk Edn.) in dealing with the meaning of “ an appointed 
ə arbitrator” under the corresponding section 5 of the English Act it 
* is said at p. 126 that the expression must mean a single arbitrator 
and not one of two appointed arbitrators, because in the conclud- 
ing words of the section it is provided that the arbitrator appointed 
. Shall have the like powers to act in the reference and, make an 
award as if he had been appointed by consent of all parties, I am 
not prepared to hold that the reasoning or the construction of the 
section given in the above cited case is erroneous particularly 
because to hold otherwise would seem to make section.8 (b) ip 
e certain cases an alternative procedure to that provided by section 
9, which I do not think was intended. I consider therefore that 
. . ~ the suit ought not to be stayed, because on the above construction 
the arbitration in the events that have happened would be infruc- 
tuous. In exercise of the very iwide discretion confezred by sec- 
tion 19 of the Act, I refuse to make a stay order. — * 


. 


Costs should be costs” in the cause, . 
. Against this order, the defendant firm appealed. z 


. e 
Sir B. C. Mitter, Messrs. S. Ghose and B. B. Sircar for the 
Appellants. 


$ 2 e . . - . 
"ie 4 . Messrs. W. W. K. Page, and J. A. Clough for the Respendents. 
* (1) (1919) I. L. R. 43 Bom. 809. : è '. 
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The following jedan were delivered : E | Own. 

C. C. Ghose, J :— This appeal arises out of an application made 1928. 
By, the appellant firm under section r9*of the Indian Arbitration Act General Elects 
1899 for an order for stay of the proceedingss in suit No. 2721 of Tadhg e . 
1929 instituted by tke resporftlent company qgafnst the appellant firm Siemens (India) Ltd. 
on the farti Decgmber 1927 in this Court. The application came Décember, d MH 
on for hearing befozg Quy learned brother Mr. Justice Pearson on — 


or about the r6tb March, 1928, when by his judgment ang order  , M 
bearing date the 16th March, 1928, he dismissed the same. : 
The facts involved in this appeal, shortly ejated, are as - 


follows :— It appears that on the 22nd December, 1923, an agree. 
ment was entered into between a company known as Gorio, limited 
and the appellant firm whereby the latter were appointed distribu-, 
tors of the goods of the Siemens Schuckart Manufacturing Works 
for Sind and Beluchistan, In January 1925 the respondent com- 
pany succeeded to the interest of Gorio Limited in its Electrical * 
Department including the benefit of the agreement between Gorio 
Cirlited gnd the appellant firm. "Thereafter there were various + 
transactions between the respondent company and the appellant 
c firm, the agreement in question being varied from time to time. In 
January, 1926, the appellant firm instituted a suit against the 
erespondent company in the Court of the Judicial Commissioner . 
of Sind praying fora decree on accounts being taken between the . 
paties. That suit was not proceeded with as a result of a certain 
settlement being arrived at between the parties, the terms of which 
were embodied in an agreement bearing date the agth June, 1926. 
Clause 3 (f) of that agreement ran as follows :—‘That accounts so 
far not settled will be settled as soon as possible and all such 
matters on which Siemens (India) Limited disagree with the 
General Electric Trading Company will be referred to Mr. Haug 
and Dharamdas for final decision andif they also disagree they 
will both appoint a third person to decide the matter finally.” Qn . 
the rst October, 1927, the respondent company gave a letter of 
‘authority to Messrs. Haug and Juerges authorising them to refer 
matters in difference between the respondent company and the . 
appejlant firm to arbitration in terms of theclause above recited. 
e It is alleged that thereafter there were certain meetings between 
the representatives of the respondent company and the appellant 
firm, but no final settlement was arrived at, nor was there an 
award made by the arbitrators named in the said clause. The 
* appellant, firm contended and contends that the respondent company . 
: is not entitleds to institute the said suit inasmuch as the agreement : 
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for reference to arbitration still subsists and as the matters, covered 
by this suit were within the scope of the said submission, . 

In answer to the applicafion under section tg of the Indiat 
Arbitration Act, the respondent company filed an affidavit sworneto 
by one Noordea, a Dtregtor of the said Compasy which contained 
among other things the following :—“ Accordingly for thetpurpose 
of the said arbitration on the defendant firm's rgfusal to accept any 
other person in his place, the plaintiff Company, at considerable 
expense and incopvenience brought out the said Ggorge Haug 
from Norway ta Karathi and I was informed by the said George 


.Haug that several sittings lasting many days were in fact 


held by the said George Haug and Dharamdas in their capacity as 
arbitrators at Karachi. I was further informed „by. the said George 
Haug and say that during such sittings certain items out of those 
in dispute were definitely settled and agreed by the said arbitra- 
tion. At the time the said George Haug came out to India to act 
as arbitrator as aforesaid he had ceased to be in the employ of the 


- plaintiff company and he was brought out at the expense of*the 


plaintiff Company as stated above. 

“In order to assist the arbitrators in the matter the plaintiff 
Company at considerable expense also sent their Chief Accountant 
Paul Juerges from their Berlin office who was in India at the ¢imee 
to:Karathi to explain to the arbitrators any matters that they might 
refer to him, ' e 

. “ I was also informed by the said George Haug that the said 
Dharamdas Lilaram having verbally agreed in his capacity as 
arbitrator to the said settlements and decisions and to the figures 
of account therein contained and having taken away certain 
documents on the express promise that he would return the said 
documents duly signed by him, he refused to put his signature fo 
any one of the said settlements, decisions or agreed figures, 

, “ Owing to such misconduct on the part of the said Dharamdas 
Lilaram as such arbitrator as aforesaid and also owing to the obs- 
tructive attitude of the defendant firm it became impossible for the 
said arbitration to continue. 2t 

“Twas informed eby the said George Haug that the „said 
Dharamdas Lilaram refused to meet him to sit as arbitrator and , 
continue the arbitration, Iwas also informed by the said George, 
Haug and Paul Juerges that at the meetings which took place of 
themselves and the said said Dharamdas in or about September 
1927: there was discussion about the pronotes, but ghe said ° 


e 


Dharmdas was of opinion that payment under the agreement 
e e. 
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was only í be made after settlement of all claims i in detail and 
he persistently refused to ‘go into details atthe time although 
pregaed for it, 

,"'In the circumstances aforesaid the said George Haug not- 
withftanding his best end&avours in that bhalf was unable to 
continue? td act ajone or carry on the said arbitration and the 
same came toan aad, 

"The said George Haug consequently left for Europe gbout 
the end of,November 1927 and the said Paul.Juerges is now 
in Burmah and will come back about the “end e& this month 
on his way to Europe where his presence is urgently required 
in connexion with the plaintiff Company's business." . 

The respondent Company also filed an affidavit by Paul 
Juerges supporting the last-mentioned affidavit of Noordaa. There 
is thereafter an affidavit in reply by Dharamdas. 

At the hearing before Mr. Justice Pearson various points 
were gone ipto. He held inter alia that the reliefs claimed in 
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the *uit gere substantially within the scope of the agreement : 


to refer to arbitration, but that having regard to the fact that 
Mr. Haug had refused to act as an arbitrator and that the 
arbitrators appointed in this case being two in number who had 
keen nominated by mutual agreement, section 8 (1) (b) of the 
Indjan Arbitration Act did not apply and that there was 
noemachinery, in the events that had happened, to give effect 
to the submission. Mr. Justice Pearson therefore held that the 

* suit ought'not to be stayed because the arbitration would be in- 
fructuous and he accordingly dismissed the application. 


On appeal it has been contended before us by Sir Benode 
Mitter that the construction put upon section 8 (1) (b) of the 
, Indian Arbitration Act by Mr. Justice Pearson is wrong and 
that there is nothing in the Indian Arbitration Act which pre- 
‘vents the Courts from stepping in and appointing an arbitrator 
in place of Mr. Haug, and secondly, that the considerations which 
may arise on a construction of section 8 (1) (b) of the Indian 
Arbitration Act should not have been taken into account in 
dealing with án application under section 19 *?f the Indian Arbi- 
tration Act. 


* In dealing with Sir Benode Mitter’s contentions it may be 
useful te set out here under the exact language of Mr. Justice 
Pearson. He observed as follows:— “It is to be observed that 
the referefice here is not to two arbitrators one to «be appointed 
eby each party "to which the provisions of section g of the Act 
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would apply for supplying a vacancy. It is here a .caseof a 
mutual agreement to refer to wo arbitrators’ nomination, that is, 
Specified and named in the, *clause of agreement itself. The .oply 
provision which is cKed as applicable to such a case is sectibp 
8 (b)of the Act. Tabing that sub-section by‘itself, it may bethat 
the language is wide enough te cover the present,case, buf clearly 
it must be read in conjunction with the rest ,afthe section and the 
schem% of the Act. In Gopalji v. Morarji (1),it is said at page 
830 that section 8 (1) (b) only applies in terms to ehe case of a 
single vacancy to be "supplied by the parties so far, that would be 
*the case here in filling Mr. Haug’s vacancy, But the judgment 
goes the length of saying that clause (b) like clause (a) relates to 

ethe case where the submission provides for the feference to be 
to a single arbitrator. So. Hayward, J. at page 833 says that it is 
not open to the Court to interfere where the reference is to two 
arbitrators to be appointed not.one by each party but the two join- 
tly by the two parties. Again in Russel on Arbitration (11th Edi- 


* tion) in dealing with the meaning of “an appointed arbitragor” undet 


the corresponding section 5 of the English Act it is said at,page 
126 that the expression must mean a single arbitrator and not one 
of the two appointed arbitrators, because in the concluding words 
of the section it is provided that the arbitrator appointed shall hayé 
the like powers to act in the reference and make an award as if he 
had been appointed by consent of all parties. I am not prepafed 
to hold that the reasoning or the construction ofthe section given 
in the above cited case is erroneous particularly because to hold 
otherwise would seem to make section 8 (b) in certain cases an 
alternative procedure to that provided by section 9, which I do not 
think was intended”, Now, in this case two arbitrators have been 
mutually agreed upon and they have been appointed as such by 


the parties, Therefore section g of the Indian Arbitration Act has i 


xo application, because the language used therein has reference to 
a case where the submission is to two arbitrators one fo ġe appoint- 
ed by each party. Let us next see whether there is anything in the 
language used in section 8 of the Indian Arbitration Act which 
prevents the application of section 8 to this case, having regard to 
the events that have happened. Section 8 (x) (a) obviously has ne 
application because it deals with the case of reference toa sing]e 
arbitrator, Turning to 8 (1) (b), there is nothing, in my opinion, in 
the language used therein which would render it inapplicable to this 
case. To stat with, the arbitrator who has refused to st, etc, is 


(1) 4919) I. L. R. 43 Bom, 809. 
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an appointed arbitrator, In the second place, the submission does Civir. 
not show that the place of the arbitrator who has refused to act A8. 


etc; should not be filled up.’ In the third place, it is clear that eo dC 

the parties have not cared to fill up the vacant place, Therefore Grading Cory 

I dé not see why section 8 fr) (b) should nôt apply. This is the siemens (india) Lid. 
conclusbn*I come to on the language used in the section. 

It is said, howeygr, that the matter is concluded by authority 
and that it is no longer possible to hold that the expressign “an : 
appointed grbitrator" can mean one of: two appointed arbitrators, 

The case that is referred to in support of this*proposjtion is that of EET 
Gopalji Kuverji v. Morarji Jeram (x). It was an appeal from the, 
decision of Mr. Justice Marten, as he then was, therein he, held 
that. the expression an “appointed arbitrator" in sections 8 (1), s 
(b) of the Indian Arbitration Act was not confined to the case of 
an appointed sole arbitrator, but that it could apply to the case of 
two or more arbitrators appointed by the parties jointly. "The ? 
Court of Appeal (Scott, C.J. and Hayward, J.) were, however. 
ef dpiniog that section 8 (1) (b) could not apply to the case of two - 
or more appointed arbitrators. Scott. C, J., observed as follows :— 
“ Section 8(1) (b) does not apply to the case of independent 
appointments of two arbitrators. In such case whena vacancy , 
eoccuss it would ordinarily be filled by the original appointor as 
contemplated in section 9. Section 8 (1) (b) only applies in terms to . 
a single vacancy to be supplied by the parties. section 8 nowhere 
seems to contemplate the case of two original arbitrators 
appointed jointly by the’ parties plus a third of the same class 
apointed by the two already jointly appointed or by the parties. 
In short, section 8 only applies to certain cases of failure to appoint 
jointly. Where choosers should but do not concur the Court is 
enabled to assist them by the selection and appointment 
* of an individual falling in one of the following categories—an (i.e. 
one) arbitrator ; an umpire ; a third arbitrator in the special senge . 
in which the term is used. It follows that in my opinion clause 
(b) must be read with clause (a) and clause (d) with clause (c) 
of section 8. ° The Court is not at liberty to take upon itself to 
select an individual where the selection is by the submission reserv- 
,0d for one of two disputing parties. The Act does not attempt to 
provide for every case. It only gives assistance in the commoner 
cases where joint appointment cannot be arrived at. It is said that ü 
the present case is not of joint appointment of three arbitrators. 
*That is pjobably córrect but it is not one of the common cases of 
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joint appointment contemplated by the sectiop. It is unusual, 
except perhaps in references in the course of a suit, to have 
a triangular submission and*the joint appointment of three, in 
Russell on Awards, Part II, ‘Chapter III, section 3 in the ipsu 
of 1870, 1882 and 1906, it is said. * e 

“In cases of death, refusal to Act, or incapacity of a single arbi- 
trator ...... a judge may appoint a new one if gne parties do not ; 
and wes where one of two arbitrators fails for the like causes, 
unless the party, appointing him appoints. a fresh agbitrator the 
remaining arQitrator*may be appointed to act alone. 

“The authofity given for this statement is until 1889 the 
Common Law Procedure Act, 1854, sections 12 and 13, and after 


» that date the Arbitration Act, sections 5 and 6 (sections 8 and 9 of 


the Indian Act) which reproduced sections 12 and r3 of.the Act 
of 1854. “ This, as the pronouncement of the standard text book 
on Arbitration unaltered through a period of thirty five years, is a 
good indication of the understanding of the profession as the scope 


- of these sections.” eo. 


With great respect I am unable to agree with Scott, iC. J. in his 
construction of section 8 (1)(b) of the Indian Arbitration Act, 
In my opinion the reasoning of Marten, J., is more correct and the 
construction put by him on the section should be followed. « Thee 
basis of Scott, C. J.’s judgmént is the passage in  Russell,on 
Awards (see in this connexion, 11th Edition Page 126) and the 
English cases which are referred to on page 832 of Indian Law 
Reports 43 Bombay. If, however the matter is scrutinized with 
some decree of care, it would seem that the passage in Russell 
on Awards was originally based on the words used in the English 
Common Law Procedure Act of 1854 (1r) and has been continued 
inthe latter editions of Russell without the change brought about 
by the English Arbitration Act of 1889 being noticed. Section ra 


_ of the English Common Law Procedure Act of 1854 is identical 


in all respects with section 15 of the Irish Common Law Proce- 
dure Act of 1856 and as appears from the decision of Walker 
C., Palles, C. B., and Fitz Gibbon and Barry, Lorg’ Justices in 
the case of Yearese v. Caruth (2), there were good grounds 
for holding, on. the words used in the English and Irish, 
Statutes referred to above, that where the parties referred. all 
matters in dispute to the arbitration of two arbitrators and one of 
them declined to act, the Court had no power to appoint an abi 

(1) (1854) 17 and 18 Vic. C. ras, Sec. 12, e 

(a) [1895] a I. R, 146, Q e 
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trator in place of the arbitrator who had declined, Walker, C., Cw. -« 
observed as follows :—'' It is clear the case does not come within 1535, 

ww? o 
Section 16 of the Common Law Proc8dure Act of 1856, because General Electi 


though the consent was to refer the matters ig dispute to two arbi- ‘Trading Co. * 
trafors, the arbitraters here dre not such ay afe mentioned in that 
section? viz, ‘ong appointed by each party.’ Does the case fall 
within section 15 (the same Act : ‘If in any case of arbitration 
the document authorising the reference provide that the reference e RU 
shall be to à single arbitrator, and all parties do not after differences k 
have arisen concur in the appointment of an dtbitrasqr.' So far the 
clause deals only with a case where no arbitrator Has been appointed 
but it next proceeds to deal with cases where there has begn an 
"arbitrator appointed, ‘Or if any appointed arbitrator refuse tq, 
act or become incapable of acting, or die, and the terms of such 
docüment do not-show thatit was intended thatsuch vacancy . 
should not be supplied, and the parties do not concur in appointing 2 
a new one; Thisis the branch of the section. which is said by the 
eapfellant to include the present case. However, I cannot so- 
read it. The words, ‘such document’ give us the key to the true 
construction of the sentence ; these words must refer to ‘the docu- 
ment authorising the reference’ in the first branch of the clause, 2 
e andethat document is a document authorising a reference to a sin- P 
gle arbitrator. So far, therefore, the section only deals with .cases 
where there is a single arbitrator to be appointed, or a single arbi- " ° 
trator actually appointed.” 
Let us now see what the language of section 5 xd the oem 
Arbitration Act is, i 
Section 5 runs as follows :— 
“In any of the following cases :— 


v. 
Siemens (India) Ltd 
C. C. Ghose, F: 


(a) Where a submission provides that the reference shall ‘be Ll 
to a single arbitrator, and all the parties do not after differences 
have arisen concur in the appointment of an arbitrator. D 


(b) Ifan appointed arbitrator refuses to act, or is incapable 
of acting or.dies, and the submission does not show that it was 
intended that the vacancy should not be supplied and the pares i . 
_ do not supply the vacancy : 


e (c) "Where the parties or two arbitrators are at liberty to . 
appoint an umpire or third arbitrator and do not appoint 


him. . : E " "m . 
. . 
(d) Where an appointed umpire or third arbitrator refuses — e ut. 
e to act, or is incapable of acting, or dies and the submission does not & . 
è S . , 
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show that it was intended that the vacancy should not be supplied 
and the parties or arbitrators do not supply the vacancy : 

any party may serve the other parties or the arbitrators, as, thè 
case may be, with a witten notice to appoint an arbitrator, umpicg 
or third arbitrator. * ,. E e $ 

If the appointment is not made within seven clear days ster the 
service of the notice, the Court or Judge mayson application by 
the pagty who gave the notice, appoint an arbitrator, umpire or 
third arbitrator, who shall have the like powers to act jn the refe- 
rence and make an aWard as if he had been appointed by consent | 
eof all. parties,” 

It is not necessary to pursue the matter further but it 
eis sufficient to observe that the language used in sections 5 
and 6 of the English Arbitration Act is different from 
the language used in sections r2 and 13 of the English 
Common Law Procedure Act of 1854. As regards the English 
cases referred to above, the case of Smith and Service (1), 


* was not a case of named arbitrators at all. in my opinion that cases 


has no application to the facts of the present case. Nor does the 
case of The Manchester Ship Canal Company (2), assist the respon- 
dent company at all. The only matter for consideration in that case 
was whether there was refusal or incapacity so far as the arbitfator e 
was concerned. The case Jn re Baballdas (3) is not really in point. 
There the submission provided for a reference to three arbitratog. 
Pratt, J., referred to the case Gopalji v. Morarji (4) which was 
binding on him, and observed that though it had been decided in 
the Bombay High Court that sections 8 org did not apply to the 
case of a reference to three arbitrators, yet if the Court could not 
give direct assistance by nominating an arbitrator, it could do so 
indirectly on an application under section rg of; the Act by staying 
a suit filed in defiance of the submission. 

ə On all these considerations I am of.opinion that the construction 
put by Mr. Justice Pearson on section 8 (1) (b) of the Act cannot 
be supported and ought not to be followed. 

Iam not prepared to say that in dealing with an application 
under section rg of the Indian Arbitration Act the Court ia not 
entitled to take into consideration the effect which the other sections , 
of the Act may have on the facts ofa particular case" brought, 
before the Court. I desire to reserve this point for fuller and 
further consideration, The point, however, is immaterial in view of 


(1) (1890) 25 9. B, D. 545. (2) (1900) 2 Q. B. 606. i . 
(3) (19:9) L L. R. 45 Bom. 1, (4) (1919) I. Le R. 43 Bom, 809. N 
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the finalconclusion on the present application under section 19 of Cavin. 
the Indian Arbitration Act to which I have come and which is 1928 . 
— e. 
refgrred to "hereinafter, General Elect fie 
.*Ín my opinion there is no substance whatsoever in the point Trading Co. , ^ 


fakdh by Mr. Page on behalfof the respogdeft company, namely, Siemens (India) Ltd. 
that thé réspondgnt company bave accepted the repudiation of the eU Cuu 3 
contract in questioq, (which includes the submission to arbitration ~ ^ —— >V 
and therefore in the events that have happened the arbjiration à Q7 
would be infructuous. and that the Court should net interfere, This j 
point is referred to in paragraphs 12 and 13 bf thes plaint filed by P 
the respondent company. In my opinion, the facts stated in those 
paragraphs do not conclude the matter at all and can have no 
bearing on matters which had taken place before the 7th of, 
December 1927. 
The appellants, however, are in very great difficulty on this ? 
application, Itis true that Mr. Justice Pearson mainly proceeded * 
on the view taken by him of section 8(r) (b) of the Act, but on 
«apfeal before us the entire matter is open and we have been taken: 
by learned counsel on both sides through the merits of the applica- 
tion itself. No doubt, the matter is one entirely in the discretion . 
ofthe Court. The discretion again has to be judicially exercised , 
ein aecordance with the ordinary rules of law and I am. not unmind- 
ful of what has been laid down by eminent judges from time to 
t&ne that where the parties have agreed to refer a dispute to arbi- ` 
tration and one of them nowithstanding that agreement commences T 
an action to have the dispute determined by the Court, the prima 
facie leaning of the Court is to stay the action and leave the plaintiff 
to the tribunal to which he has agreed. It is unnecessary for me 
to reiterate the facts in this case once more. In my view the record 
discloses a state of things in which in the exercise of my discretion 
I do not feel called upon to stay the suit commenced by the respon- : 
dent company. I have carefully considered the merits of the ° 
present application but in view of the order I propose to make, 
I refrain from going into the matter in detail and expressing an 
opinion on the merits because such a course may be embarrassing 
to the parties when the suit comes on for triel, 
* The result, therefore, is that in my judgment the appeal fails 
OU and must be dismissed with costs. ; 2 
Bugkland, J. :—1 agree. i 
B. N. Basu & Co.: Attorneys for the Appellants. 
Lesig & Hinds: Attorneys for the Respondents. : ` 


e ^ T. M. ý Appeal dismissed, e e 
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Present: Viscount Summer," Sir John Wallis, and Sir ‘Lancelet * 


5 peed . 
. 


. . 
H. PESTONJf AND COMPANY AND OTHERS 9 


f. ee 
& COX AND COMPANY, E 


Bill of Buckange—Material alteratien—Alteration of dus date—-Ofice docket 
made in the” corRer of the bill—Negetiable Instruments Act (XXVI of 
1881), Sec. 87—Indian Stamp Act (Il of 1899), Sees. 14, 35— Extension of 
Him? for payment—Discharge of bill by mutual consent — Second instrument 
© chargeable with duty. ° 


P and Co., merchants in Bombay, having imported Manchester piece goods 
from certain Manchester firms, the sellers in the ordinary course drew drafts 
on the appellants against the goods shipped to Bombay and discounted 
them with the respondent-bank. The drafts, which fell due so many days 
after sight, were presented to the appellants for acceptance and were filye 
accepted. Thereafter at the request of and with the concurrence of the accep- 
tors (i. e. the appellants) and as an indulgence to them the duration of” the 
draíts was extended fora few months. 

In ordinary course, the clerks at the respondents Bombay branch affixed 
the necessary revenus stamps to the drafts before presenting them for accep- 
tance (see sec. 19, Indian stamp Act, 1899)and also stamped the word ‘Dge’ 
on the top right hand corner of the draft and after acceptance added to 4 
the date for presenting the bill for payment according to its usance with the 
days of grace added. When the duration of a bill was extended” (as afore 
said) the respondents’ clerks struck through this marginal date and substituted 
the extended date. The respondent-bank, having in every case affixed the: 
necessary revenue stamp to the bill, when it was accepted, did notin any case 
affix another. 

Held, (1) thatthere was no discharge by mutual consent of the drawers, 
endorsers, and acceptors of the bills of exchange an agreement to discharge 
the bills not having been proved ; f 

a) that bill itself was not altered at all. The date formed no part of the 
bill, nor did its alteration affect the contract, It was a.mere docket for office 
purposes ; . : 

(3) that no second instrament that is, no bill of excharfge, was written 
on the old stamped paper attall, The old instrument remalned unaffected, and 
nothing, was added to or taken from it, 

International Banking Corporation v. Pestonji & Co. (1). overruled. 

Appeal (No. 116 of 1926) by the Defendants from a decree of” 
the High Court of Bombay (MacLeod C. J. and Coyajee J.) 
dated the asth of January 1926 reversing a decree of the game * 


- (1) (1994) 37 Bom. L. R. 31 ; I. Le R, 49 Bom. 351. j 


*. 
. 
. . 
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Court (Shak J.) itt its Original Civil Jurisdiction, dated the 3rd of 
April, 1925. 

«The material facts of the case ara stated in their Lordships’ 
judgment, The case in the High Court is refjorted i in I. L, R. so 
Bont. 656 ; 328 Bom.°L, R, 1264, The repoft in28 Bombay Law 
Renottat containsealso the material portion of Skak /’s judgment, 

Upjohn K. C. aC kappell for the Appellants. 

Jowitt K, C. and Harace Douglas for the Respondents, ? 

Their Lordships’ judgment was delivered hy ° 

Viscount Sumner: In 1920 the appellants, fnerchants in 
Bombay, imported goods from three Manchester firms, Messrs, ° 
Royle & Binns, Davies Black and Co., and Wilkinson & Warburton, 


Ltd. In ordinary tourse, these sellers drew drafts onthe appel- * 


lants, with shipping documents attached and discounted them with 
the respondents’ bank in London. The respondents then sent 
the drafts to their Bombay branch to be presented to the appellants 
for acceptance and for subsequent collection. The drafts fell 
due genesally 60 or go, though sometimes 120 days after sight, 
and en presentation they were accepted. On arrival at Bombay 
the goods were cleared by the appellants and -werehoused in the 
bank’s name and under its control. 
* Of these drafts there are in all 48, to which this appeal refers, 25 
drawn by the first-named firm, 20 by the second and 3 by the third. 
THeir aggregate amount was £24,118-10s. The amount of those 
drawn agajnst goods shipped to Bombay was £19,753-19s-4d. 
The rest were drawn against Karachi goods and are not now in 
question. 

The Bombay drafts were not presented for payment on their 
due dates for reasons to be presently mentioned. When ultimately 


. presented at later dates, they were dishonoured, except to the 


extent of 2274-12s -1od. and thereupon the respondents, as holders, 
sued the acceptors on the dishonoured bills. At the trial, Shah J, 
decided in favour of the acceptors and dismissed the suit. On 
appeal, the Appellate Division of the High Court of Bombay revers- 
ed his decree, Put gave the acceptors leave bo bring the present 
appeal, 

* On July 26, 1920, when most, but not all, of the drafts had been 
akeady accepted, Messrs. Royle & Binns wrote to the respondents’ 
London’ effice, quoting a cablegram from the appellants to them- 
Selves stating in effect that one-third of the piece goods market at 
Bombay Rad been destroyed by fire, and requesting accordingly 


«that the best arrangement possible should be made with the bank 
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to “extend duration" of all their drafts for twoeor three months: 
Messrs. Royle and Binns added that they supposed Messrs, Pes-. 
tonji & Co. wished for this indulgence because the fire would cayse 
a dislocation of business. No doubt, importers, anticipating thay 
the goods they had bough} would not ‘readily be disposed of difting 
the period of usance of the bills, wished to have it exténdtd so as 
to avoid being out of pocket to an unforeggen extent. ` Messrs. 
Royle and Binns added “ we are quite willing to comply with their 
request,” subject, ef course, to the respondents’ consent, but they 
made two stipssibtipns; first, that interest accruing for any extension 
of time beyond the date of maturity of the drafts should be charge- 
able tb Messrs, Pestonji and Co., and, second, that this arrange- 
«nent should not apply to goods for Karachi, where there had been 
no fire. . 

- The London office, having assented to the suggestion made by 
Messrs. Royle and Binns, instructed their Bombay branch accord- 
ingly to ‘ extend all outstanding bills" for periods which varied and, 


“ultimately were followed by further extensions, the delailg of whicit 


are not now material. A closely similar course was follgwed 
between the bank and Messrs. Davies Black and Co, and Messrs. 


e Wilkinson and Warburton Ltd. For what it may be worth, slightly 


different, expressions were used by the bank’s Bombay branth in® 
advising the appellants of the instructions they had received fom 
London and of the course they had taken. They spoke of “ extaifd- 
ing the usance,” “extending the due dates,” “extending the 
dates of payment” and “ extending the dates of maturity,” but in all 
cases they referred, generally by date or other particulars, to the 
bills originally drawn. Messrs. Pestonji were seemingly content 
with all these expressions alike, for after all they had got what they 
had asked for. Their Lordships think, that these variations, 
both in the language of the communications and in the length and 
number of the extensions, are of no importance tor. present 
purposes, ` 

In ordinary course, the clerks at the respondents’ Bombay 
branch affixed the necessary revenue stamps to drafts before pre- 
senting them for acceptance and also, as a general rule, though 
not invariably, stamped the word “Due” on the top rght-hande 
corner of the draft and after acceptance added to it the date 
for presenting the bill for payment according to its usance with 
the days of grace added. When the duration of a bill was. 
extended, thgy usually struck through this marginal date and 


substitwed the extended date, and repeated this process twice , 


* . 
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or three times, açcording to the number of extensions arranged, 
but ina number of cases no date was put in the margin of the 
dixeptanos, even though its duration Was extended. 

« The Indian Stamp Act provides By sectign 14 that “no second 
instaument chargeable with duty shall be .Wfitten upon a prece 
of stamped paper, upon which an instrument chargeable with duty 
has already been" witten, ” and by section 35, “no instrument 
chargeable with duty shall be admitted in evidence for any pprpose 
+. unless sych instrumént is duly stamped.” The respondent bank, 
having in every case affixed the necessary révenue ştamp to the 
bill, when it was accepted, did not in any case affix another. ^ 

Accordingly, at the trial, the preseat appellants contended that 


the arrangements, made in London and detailed above, constituted , 


in each case a discharge of the bill sued on; that any alteration.’ of 
the memorandum as to the due date made on the top right-hand 
corner of any bill constituted a material alteration of the bill, 
which in law avoided it, or which, in the alternative, produced the 


watt, that there was thereafter a second instrument, chargeable - 


with duty, written on the original piece of stamped -paper, which, 
however, not being further stamped, was wholly inadmissible in 
evidence. Accepting these submissions, Shah, J., held that, by the 
arrangements made by the parties dehors the bills, they were dis- 
charged, although this defence had not been included anfong the 
appellarits’ voluminous pleas, and that, by noting in the margin 
the changes in the duration resulting from their arrangements, 
the resporidents! clerk had written in each case on a piece of stam- 
ped paper, already bearing a bill of exchange, a second instrument, 


- which was chargeable with duty. It followed that, not being 


restamped, each such bill was inadmissible and was rejected, and 
the learned Judge made a decree in favour of the present appel- 
lants. On appeal, this view was rejected by the High Court, who 
held that there was neither a dischage nor a material or any altey- 
ation in the bills, and that no new chargeable instrument came 
into existence on paper already stamped, so as to require a farther 
stamp. ‘ 

"The aordi -case at their Lordships bar was, in the first 
place, one of discharge by mutual consent of the drawers, endor- 
sera, "and"acceptors of the bills of exchange. As a matter. of būsi- 
ness, this would bea remarkable, not tosay a unique, bargain. 
The bankers, having the goods against which the bills of. exchange 
"were drawn already warehoused in their names, were in a position 
„$ realise them on the dishonour of the bills, as ultimately they did, 
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but, by assenting to the postponement, they suspended their right 
to realise forthwith, and eventually the goods proved to be insuffi- 
cient to cover the bills. Contidering that they were to get nothirfg 
in return for this, it might háve been expected that, between busi- 
ness men, enough hat Reen conceded.’ e . 
The result, however," of an agreement to discharge the bills 
would be this. Instead of having in their od “negotiable instru- 
ments „capable of being endorsed away or of eing, summarily sued 
upon, they would pow be bankers, who had ‘made "advances by dis- 
counting bills, and yet had no bills to deal with ; bankers, who had 


` given up a right df recourse against the drawers, though getting no- 


thing, in return ; bankers, looking only to import merchants, who 


had not even given a written undertaking to pay, and to Manches- 


ter piece goods imported into Bombay on an embarrassed market. 
Every word in the written or cabled communications negstived 
any such intention. An extension of time with a continuing liabi- 
lity on the old bills was spoken of ; interest payable by the accep- 


. tors was mentioned, on the footing that the amounts of the old bills 


would be due, and long overdue, before payment could be obtained, 

and, instead of the holders being left with three inconvenient 
remedies—an action in Bombay against the acceptors, another 
in Manchester against the drawers, and a series of selling operations 
in thé *Indian piece goods market—it was plain that the respon- 
dents were supposed to be stillin their old position, subject oaly 
to giving time with the assent of all other parties to the bills, who, 
at the time, were concerned. The appellants’ propofition only 
needed to be stated, and its impossibility became apparent, No 
snch agreement arose. 

As to the material alteration, the answer is that the bill itself 
was not altered atall. Of course, if the due date on the face of 
the bill had been altered, the alteration would have been material, 
but what was done did not, in fact, affect the bill, nor was it done 
with any such intention. The date formed no part of the bill, nor 
did its alteration affect the contract. It was a mere docket for 
office purposes. Ifa slip of paper, with the date,dh it, had been 
pinned on to the bill, the two holes made by the pin in the paper 
would have been no less liable to be called an alteration. Refer, 
ence may be made to the decisions in Brill v. Crick (1) ; Fanshame 
v. Fest (2); Sufell v. Bank of Bngland (3); and Garrard v. 


_ Lewis (4). 


(1) (1836) 1 M. and W, 232. (2) (1857) 26 L. h. Ex. Su 


(3) (1882) 9Q. B. D. 555 (567). (4) (r882) 10 Q. B. D. 30. . 
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The appellants, relied on International Banking Corporation v. 
Pestonji & Co, (1), in which, on closely similar facts, Kajiji, J., 
Held that after the marginal note of the due date had been altered 
a new instrument was brought into existence,which required a new 
stant, The learned Judge says: * 

"Iti$ trged that on the face of it there i is no alteration, that 
isto say, that the words—‘ninety days after sight'—are not struck 
out, and there is no alteration on the face of it, and the dye date 
in red ink, ghich i is put on the top of the bill,on the right-hand 
side, is made by the bank in Bombay simply for thgir own conve- 
nience and it isa mere memorandum and therefore that does not, 
amount to an alteration on the face of it, Isee no force ip this 
argument, In my opinion, it amounts to an alteration....Everybody, 
knew that the date of payment of these bills of exchange was 
extended by four months from the first due date, It must be held 
under these circumstances that the original bill was extinguished 
and a new bill was substituted in its place, which was re-accepted 
and*the due date of it was four months after the first due date.” 

With the proposition quoted above, their Lordships are unable 
to agree and, unless the fact of re-acceptance with the circumstan- 
ces under which it took place in that case, which are not fully 


estated, introduce a sufficient distinction, they are obliged to say 


that in their opinion the case was wrongly decided, 

e As to the stamp objection, no second instrument, that is, no 
bill of exchange, was written on the old stamped paper at all. 
The old instrument remained unaffected, and nothing was added 
to or taken from it. The clerks had no intention of destroying 
their employers’ remedies on the bills, nor had they any authority 
to do anything, except make an office docket in the corner, and 
from the two other essential parties to this supposed second instru- 
ment, the drawers and the acceptors, they had no authority at all. 
How far their docket might have affected a new endorsee with 
notice of some collateral agreement between .prior parties need 
not be considered, for there was no new endorsee, but it must not 
be taken that there was any new and binding agreement or any 
new promise or any consideration for ona. In their Lordships’ 


„Opinion the decision of the High Court of Bombay in appeal was 


right and should be affirmed, and this appeal should be dismissed 
with costs, and so they will humbly advise His Majesty. 

T. È. Wilson & Co: Solicitors for the Appellants, 

Fladgpie & Co: Solicitors for the Respondents. 


K. J. R. . Appeal dismissed. 
(1) (1924) 27 Bom, L. R. 31. 7 
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PRESENT: Lord Shaw, Lord Salvesen and Sir John’ Wallis. 


MUSAMMAT VAISHNO DITTI. : ¢. 
e t. . E 5 
MUSAMMAT RAMESHRI ANDOTHERS . 


E ON APPEAL FROM THE COURT OF THE Jupiciap CommisSionER 
oF THE NogTH-WzsT FRONTIER DEOVINCES. ] 


North-West Frontier Province Regulation VII of 19Qf, section 27—Custom, the 
first rule of Vaca dir of custom —Absence of specific instamces— Value of 
entries in njvaj-i-am —Daughter?s daughter, succession of—Arora Sikhs of 
Peshawar—Civil Procedure Code (Act V of 1908), Order. 32, Rule 4—Ap- 
pointment as guardian ad-litem of person having adverse interest, effect of. 

' Under the North-West Frontier Province Regulation VII of 19or, section 27, 
* custom is the first and primary rule of decision in all questions regarding 
(inter alia) succession. There is no presumption created by the section in favour 
of custom ; on the contrary, it is only when the custom is established that it is to 
be the rule of decision, 

Observations of Robertson J. in Daya Ram v. Sohel Singh (1) approved. e 


A custom could properly be proved by general evidence as to if& existence 
given by members of the community, without proof of specific instances, ° 


Statements contained in the rivaj-i-am (or in the manual of Customary Law 


* issued by authority) form a strong piece of evidence in support of the custom, 
e 


even if unsupported by instances. 
Beg v. Alla Ditta (2) and Ahmad Khan v. Mst. Channi Bibi (3) followed. 
e 
Among Arora Sikhs of Peshwar Town, by general custom, a daughter's 
daughter succeeds to the inheritance in the absence of a daughter’s sọn. 
Quaere, whether a compromise entered into on behalf of a minor defendant by 
his guardian ad litem and duly approved and sanctioned by the Court as being 


in the best interests of the minor (see Order 32, Rule 7, Civil Procedure Code, 
1908), could afterwrds be impeached by such minor and invalidated on the 


‘ground that he had not been properly represented in the snit, merely because the 


Court had (contrary to the provisions of Order 32, Rule 4 of the said Code) 
appoined a guardian ad litem whose interest was adverse to that of the minor.* 
e 
Appeal No. 84 of 1927 from a judgment and decree, dated the 
26th August 1925, of the Court of the Judicial Commissioner, 


_North-West Frontier Province, Peshawar (Lieut-Golomel J. Fri- 


selle), reversing a judgment and decree, dated the roth June 


1924, of the Court of the District Judge, Peshawar. . 
The material facts of the case are given in their Lordships 
judgment. . 


(1) (1906) P. R. 390, 

(3) 52 1. A. 379. ° 

' #Seo Sellappa Goundan v. Masa Naikan. 1. L. R. 47 Mad.gg.—K. J. R; 
. "S oat 


(2) (1916) L. R. 44 L A. 89 ; 26 C. L. J. 175. : 


. , Le 
Vou, XLIX] ° (un comer, . e° 39. 

Dunne K. C. and Nissim for the Appellant. P. C. 

, Gruyther K. C. and Parikh for the Respondents, 1928. è T 

* Their Lordships’ judgment was delivered by = 

.*Sir John Wallis :—Lala Balmokand, a Arora Sikh who ei Velia 
dared on a money-lending. business in the «own of Peshawar, died M wemmat B Rameshri 
in Decefhbér, 1906, leaving a widow, Musammat Kavran, and four ] à f 
daughters, Nikko, Ramo, Rameshri, Lalo, and Ravelo who wasa Fuly; žo.. l 
posthumous child. Hig widow, Kauran, took possession af and . : 
managed hismestate. At her death, which occurfed on the 28th ° 
October, 1909, she left a will dated the 27th Janyaryeand a codicil - 
dated the 33d May of that year, by which, after founding certain * 
charities, she divided the estate among her daughters in equal 
shares, and directed that if any of her daughters should die, leaving e . 
children before the partition of the property, her surviving children 
should be competent to receive their mother's share. 

On the rath April, 1910, Ra meshri, one of the minor daughters, 
instituted a suit by her next friend against the executors of her 


. rhother's'wjll and her sisters in which she denied that her mother ` 


brother of Lala Balmokand and his nearest male agnate, disclaimed 


father according to the dharmashastra, and that according to the 


had gny power to make a will, and alleged that her eldest sister 
Nikko, the 3rd defendant, who had been married during her father's  . 
lifetime, had no right to succeed to his estate either by law or by e 
the dharmashastra. se 

In paragraph 7 of the plaint she stated that Surjan Singh, the .. e 
hufband of her minor sister Ramo, the 4th defendant, had been 
made her guardian ad Jitem and that their grandmother Musammat 
Hukki had been made the guardian ad item of her minor sisters 
Lalo and Ravelo, the 5th and 6th defendants, 

As regards the written statements of the rst and and defen- 
dants who were sued.as executors of Kauran's will, it is only neces- 
sary to say thatthe and defendant Tara Chand, who was the G 


any interest in the suit and prayed that his name should be 
struck out, 
The written statement of Ramo, the 4th defendant, denied 


that her mother Kauran had any power to make a will and h 


prayed that she would be joined as a co-plafntiff with her sister 
&ameshri, 

e Nikko, the 3rd and contesting defendant, alleged in her written 
statemeng that her mother Kauran was the sole heir of her deceased 


same law the rights of the daughters arose only an her death. . . 


. She alleged. that her mother had full powers of disposition aver the — e is 
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moveable and self-acquired immoveable property«she had inherited, 
and, further, that the plaintiff had no right of inheritance superior 
to those of herself and her sisters “both under the law and logal 
custom which binds the parties, ” and that she herself did not lose 
her share under the dharmashastra nferely because she had Been 
married in the lifetime of her father. She alsq allegéd Nhat the 
plaintiff herself was married at the date of heir mothers death 
when (he succession opened. 

In paragraph ¢ -she alleged that the appointment of Musammat 
Hukki, the grandmother of the 5th and 6th defendants, as their 
«guardian ad Hitem was defective as she was an old lady and unable 
to pretect their interests, and prayed that she herself should be 


eappointed as their guardian ad /ifew, as they were living with her 


and under her care as provided in her mother's will. . 

No written statement was filed by Musammat Hukki on behalf 
of the minor 5th and 6th defendants who were ex parte, © 

Issues were settled on the 31st May, rgro, and on the agrst 


* June, rgro, the District Judge appointed “guardians ad,/item’® fot 


all the minors, including the plaintiff. In his order he stated,that 
the grandmother Musammat Hukki had refused to act as guardian 
ad litem for the minor fifth and sixth defendants, and had suggested 
that their sister Nikko, the third defendant, should be appotntede 
as they were living with her, He also stated that Nikko herself 
had applied to be appointed, but observed that that would omy 
delay the case unnecessarily and that, as she had appointed her 
husband, Gurmukh Singh, to appearíor her and he was willing to 
appear for defendants 5 and 6, there seemed no objection why he 
should not be appointed guardian ad ‘vem for defendants 5 and 6, 
and he was accordingly appointed, At the same time, Surjan Singh, 
the fourth defendant’s husband, was appointed as her guardian 
ad item, and the plaintiff's father-in-law, Ganga Singh, guardian 
ad litem (it should have been next friend) for the minor plaintiff. 
Unfortunately, in making this appointment of Nikko's husband 
and agent, Gurmukh Singh, as guardian ad tem of the sth and 


6th defendants—to which no one raised any objection—the District - 


Judge overlooked theefact that the interest of the minor 5th and 
6th defendants was adverse to that of their sister Nikko, the 3rd. 
defendant, as one of the issues in the case was whether Nikko wag 
disentitled to share with her sisters in the inheritance by rgason of 
her marriage during her father’s lifetime. To this extent their. 
interests in the 4s between the minor plaintiff Rameshri and the" 


3rd defendant ‘Nikko were identical with the plaintiff's, with the. 


LI 
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result that Gurmukh Singh was in the same position as if he had P. d 
heen representing at the same time the plaintiff and the defendant ere 
in 4he suit, and his interest as husband agent of Nikko, the 3rd . sao 4 
defendant, was adverse to the interest of they minor sth and 6th ar 
defendants, whose gilardian ad litem he wa&e ^ 

MusammatRameshd. 


These AR having been made, Ganga Singh, as the I 
plaintiffs next friends Gurmukh Singh, as agent of his wife, the Sir Jeàm Wallis. 
-3rd defendant, and guardian ad Jitem of defendants 4 ands, and go. ed" 
Surjan Sing, as guardian ad Alem of his minor wife, the 4th defen- j 
dant, proceeded on the same day to file a petitiop òf compromise, - 
which had, no doubt, been previously arranged, This compromises 
declared that Kauran's will was invalid but maintained the chatities 
which she had foufided, divided the rest of the estate between the e . 
five sisters in equal shares, and provided that in case of the demise 
of any of the minor girls before marriage her property should be 
equally divi ded among her surviving sisters. 

[n his order sanctioning the compromise the District Judge, 
after recitàáng thatthe compromise which had been entered into * 
by the guardians and next friends of the various parties, who had 
also been represented by counsel in all'cases, had been most care- , 
fully considered by him, and with the additional conditions agreed e 
to by the parties as to defendants 5 and 6, appeared to him to be 
in the best interests of the minors, and to safeguard the family and .. » 
th® family property, which was considerable, from ruinous litigation, 

` he procee ded to ratify the compromise as amended and passed a : 
decree in accordance there with. 

In accordance with the terms of the compromise, Nikko’s hus- 
band, Gurmukh Singh, and Rameshri’s father-in-law, Ganga Singh, 
were to be appointed joint guardians of the property of the minor 
defendants 5 and 6, and, together with Ramo’s husband, Surjan x: 
Singh, they were to be given a succession certificate to enable 
them to get in Balmokand's estate. 

Unfortunately, Nikko's husband, Gurmukh Singh, died vithin 
the year, so that Ganga Singh was appointed the sole guardian of 
the minor deféndants 5 and 6, and also obtained the succession 
certificate in his name alone, in view of thé fact that Ramo had i 
also died and her "husband, Surjan Singh, had ceased to have any 


imterest.in the estate. . : 
Nikko herself then died late in xgir, leaving a daughter, 
e Vaishno Ditti, the present plaintiff, > 
Gang? Singh and, after his death in 1916, his sons, Kirpal e `  , 
* Singh and Manmohan Singh, who succeeded him as guardians of ẹ . 
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the minors 5 and 6, and in the management of the estate excluded 
Nikko’s daughter Vaishno Ditti, the plaintiff in this suit, from gll 
Share in the estate, and divided the income equally between the 
three surviving sisters, Rameshri, Lalo, and Ravelo. 

‘In April, 1923, Vaishno Ditti, by "her -fath&r- in-law, SR her next 
friend, filed a suit fora declaration of her right to hef mother 
Nikko's share in the estate, but it was held that she was not entitled 
to sua for declaratory relief, and the plaint was returned to her. 
She then, on the* 26th November, 1923, filed the prefent amended 
plaint againet ber "mother's three sisters,  Rameshri, Lalo and 

e Ravelo, and against Kirpal Singh and Manmohan Singh, the.sons 
of Ganga Singh, who, as already stated, had succeeded their father 


ein the management ofthe estate, to recover Iter mother Nikko's 


one-fourth share in the property left by Lala Balmokand and his 
widow Kauran. After reciting the previous litigation and the com- 
promise, the plaint alleged that under the deed of compromise the 
rights of the parties to the suit were completely determined, and 


* also alleged in paragraph r2 that Musammat Nikko, aftes the death 


of her sister, Ramo, was, according to the terms of the deed of 
compromise and riwaj (custom), owner of one-fourth share of the 
estate of L. Balmokand, and that after Nik ko's death the plaintiff, 
as her daughter, was entitled to a one-fourth share. " 
The written statement admitted that a compro mise of the previ- 
ous suit had been effected, and a decree passed in accordakce 
therewith, and did not contain any allegation that the compromise 
was not binding because some ofthe minor parties had not been 
properly represented. Paragraphs (5) and (9) were 2s follows :— 
(5) Theallegations in para. 7 ofthe plaint, as made, are not 
admitted to be correct. The legaleffect of the compromise is only 
this: that the wills of Musammat Kouran were cancelled and the 
daughters of L. Balmokand came into possession of property as 
daughters with life-interest, according to the dhkarmashastra. No 
partition was effected amongst them. However, in the deed of 
compromise, some feasible arrangements were suggested for the 
sake of convenience and good manage ment of the property. It is 
wrong to say that on &s basis any definite decision was arrived at 


regarding the rights of the parties, or that the daughters of L,e 


Balmokand or their children became bound to reserve property af 
the value of Rs, 42,000 permanently for charities. It is, correct 


that according to dharmashasira, the share of a daughter who dies | 


unmarried devolves on other daughters, and this is whatethe deed 
of compromise implies. _ 


^ 


e ` . e zd 
. * . s A 
Vou XLIX.] 2o Qrrrvycouncn, ` ^ P 
(9) (8?) It is &orrect that the life-interest of Musammat Ramo P. € T 
egded with:her death and her sisters hecame entitled to the posses- 1928? : 
sion of the property left by Balmokand. It is, however, denied MM 


M t Vaishn 
that ọn the death of Musammat Nikko her share devolved upon vite xr d 


ber dau hter, or that Musammat Nikko had any particular share. jr... matRameshti. 
According to dh irmiashas/ra and the law, the rights of life-interest (ly 
which were proposed *o be given to Musammat Nikko ceased with Sir Fo E 
her death, and the entise property devolved upon her three 4isters : 
with life-intftest. The term in the compromisg deed in this respect 
is null and void and unacceptable, and'the othere ddlghters of L. * 
Balmokand or their children are not bound by any such term.  The* 
last portion of para. ra of the plaint is, therefore, denied. ° 

The plaintiff put in a replication denying that the interpretation * . 
placed upon the contract was correct, or thatthe daughters were 
given only life-interest, or that no partition had been effected 
between them. Under the compromise each of the daughters was 
held to be the owner of a one-fifth share as her absolute property, 
and the compromise was binding on the defendants, who were i e 
parties to the suit, It was wrong to say that Nikko got no particular 
share ; she got a one-fifth share and on Ramo's death a one-fourth e 
share, It was further alleged that the rights which according to * 
the compromise were given to Nikko devolved on her daughter on 
her'death according to riwaj, and not on her other surviving sisters, . + - 
as alleged i in the written statement. Under the circumstances the e 

e dharmashastra did not apply to the rights of Nikko, orto the other œ 

daughters, nor were the parties governed by the dharmashastra. 

What is described in the English translation of the written 
statement and the replication as a particular share clearly means 
a share not passing by survivorship to the other sisters, and it was 


e further alleged that ifthe effect of the compromise was to give ^ e 
Nikko any more than such a share, it was null and void and 
unacceptable. M "us . 


There was no express provision in the compromise decree as to 
what was to happen on Nikko's death leaving a daughter, and the 
written statemehts appear to mean' that if under the compromise ° 
Nikko took a full estate descendible to her children, the compro- f 
‘wise so far was null, void and unacceptable, Supposing the ordi- 
mary Hindu law to apply, it might well be contended that the e 
sisters had no power by means of the compromise to enlarge their 


«estates, 80 as to prejudice the rights of the next male reversioners e ` : k 
to succee to the whole of the fathér's estate on tha death of the ° . j 
e last surviving daughter, though, even so, it might be argued that — e S 
e ` ° ` d re 
e e 
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Xc c. they could provide for the enjoyment of the estate until-the death 
: 4928: of the last survivor, : e 
. w—9 
iE Sm The only question pareli arising on these pleadings:, was 
Ditti whether under the coħapromise the sisters took more than a life 
Y. 7 
MusammatRameshri. ©state, and, if so, whethtresuch provision was binding, and, if not, 


— was the plaintif entitled to succeed by custom to her mother's 
ud Jew Walle: share? If it had been intended to challenge he whole compromise 
*  onthe'eround that two of the minor defendants in the suit had not 
been properly represented, as was done on the apbeal to the 
- Judicial Commissioner, this defence should have been specifically 
pleaded, so that the plaintiff might have notice of the possibility 
that the compromise might fail her and that she might have to rely 
. *entirely on the proof of custom. On the pleadings, as they stand, 

it is difficult to see how the first issue, "Are not parties bound by . 
the (compromise) decree of a3rd June, 1910 ?" can be said to arise. 
At the trial the plaintiff gave certain evidence, which will 
be considered later, that by general custom among the commun- 

“ity a daughter's daughter succeeded to the inheritanee in the 

absence of the daughter's son, and the defendants called no rebut- 
« ting evidence at.all. 

With regard to this evidence, the District Judge observed 
that he did not think the plaintiffs witnesses in any way impro-" 
- -, ved the status of the plaintiff as they were unable to quote Any 

case, On the other hand, he declared, as well he might, that fe 

. was unable to understand why the compromise showd not be e 
declared binding on the parties, and it is therefore obvious that 
the point that the guardian ad /ifem of defendants 5 and 6 had 
an adverse interest, was not raised before him, any more than 
it was in the written statement. He accordingly held that the 

- compromise was by way of a dona fide settlement of a family dis- 
pute, and that its validity could not be questioned. 

e On issue (2) he held that under the compromise Nikko be- 
came entitled on her sister Ramo’s death to a one-fourth share 
which descended to her daughter. As regards issug (3) as to 
n plaintiff's right of inheritance, if the compromise wa$ not binding, 
he considered it unnedessary to discuss it at any length, ànd mere- 
ly observed, “Anyhow, in equity she (the plaintiff) would be en-* 
titled .to the share of her mother, and I don't think that the othe* 
daughters of Balmokand would in any way bag those ehildren 
of inheritance.” . 


e e 
E * . The grounds of objection to the compromise weref for the 
. e first time, adumbrated in the grounds of appeal, in which it was . 
. . 5 e 
e * 


45 
alleged that it was" not binding on the minor parties to the suit P. d 
because it was wholly against their, interests, which were not 1938.0 
represented and considered, and because the rules of procedure Musammat Va Fs 
regagding compromise were not complied wfth. It was only at » 
the heaping of the appeal that the speoifie objection was taken PA E 
that the sth -and6th defendants were not properly represented 
because the Court bad appointed a guardian ad riem whose in- 
terest was adverse to those minors contrary to the provisiens of . : 
O, 32 R. 4'bf the Code of Civil Procedure for tHe reasons which 
have been already set out. . s - 
On appeal the Judicial Commissioner held that in  conse-* 
quence of this objection the compromise could not -be bifding 
on the minor sth and 6th defendants, and held further that thee . 
compromise was opposed to Hindu Law if its effect was to make 
the daughters hold as tenants in common instead of jointly 
with rights of survivorship. Inthe result he held the compromise 
not&binding on any of the defendants, allowed the appeal, and . 
dismissed the plaintiff's suit, : 
In their Lornships’ opinion there were clearly no merits in 
the objection to the compromise taken at a late stage ofthe . 
Case, that the minor 5th and 6th defendants had not been properly « 
* represented. The terms of the compromise were approved by the 
ne&t friend of the minor plaintiff and the guardian ad Jitem ofthe ,. - 
nfinor 4th defendant, who were in the same interests as the sth 
e and 6th defendants, and were further carefully considered and . 
approved by the District Judge. Even so the question remains 
whether the failure to observe this important provision of the Code 
would not, when properly raised, have the effect of invalidating the 
compromise so far, at any rate, as regards the shares of the sth and 
e 6th defendants, - 
This isa question with which their Lordships consider it un- 
necessary to deal, because, in their opinion, the plaintiff is entitled 
to succeed on another ground. As already stated, the District 
Judge found.on the 3rd issue that the plaintiff was entitled to suc- 
ceed to her m&ther’s share independently of the compromise, but 
based this decision on grounds of alleged 8quity rather than cus- 
* tom, begause in his opinion the plaintiff's evidence as to custom. 
“did not help her case as the witnesses were unable to quate any 
instanoes in support of their deposition, while the Judicial Commis- 
e sioner reversed this finding on the ground that the plaintiff had no 
right to*succeed to her mother's share as under Hindu Law it pass- — 
e ed to her sisters by survivorship, i . . . 
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Having regard to the conditions existing in fhis part of India, 
both the lower Courts erred, in their Lordships’ opinion, in disr¢- 
garding the unrebutted evidence of custom which was given by the 
plaintiff as to her right to succeed to her mother's share because t 


. was unsupported by Insmuces. Section 27 of North-West Province 


Regulation VII of 1901, which corresponds with section % of the 
Punjab Laws Act, 1872, is as follows ':— o 

In questions regarding inheritance, - special property of females, 
betrothal, marridge,; dower, adoption, guardianship minority, 
bastardy, fam#y gelations, wills, legacies, gifts, partition, or any 
religious usage or institution, the rule of decision shalt be :— 

(a) Any custom of any body or class of persons which is not 
contrary to justice, equity and good conscience, "and has not been 
declared to be void by any competent authority. 

(6) The Mahomedan law, in cases where the parties are 
Mohamedans, andthe Hindu law, in cases where the parties are 


. Hindus, except in so far as such law has been altered or abolished 


* Now it has been laid down by Robertson, ]. in Daya Ram v. 
Sohel Siegh (1)in a passage approved by this Board in dddul 


“by legislative enactment, or is opposed lo the provisions of thie 


Act, or has been modified by ary such custom as is refered to in 
the preceding clause of this section. 


Hussein Khan v. Bibi Sona Dero (2), under the corresponding 
section 5 of the Punjab Laws Act, 1872, that that section raises ño 
presumption that parties are to be governed by custom rather than 
by their personal law, and that the personal law of the parties must 
be applied unless the custom is proved. It:may seem at first sight 
that this view of the section gives no effect to clause (a) which 
requires the succession to be governed by any custom applicable 
to the parties concerned, and tbat the law would be the same 
if this clause had been omitted. In a sense, this may be 
sÓ, but their Lordships are of opinion that in putting custom 
in the forefront, as the rule of succession, whilst leaving the parti- 
cular custom to be established as it necessarily must be, the 
legislature intended to recognise the fact that in this ‘part of India 
inheritance and the other matters mentioned in the section are 


largely regulated by a variety of customs which depart from me, ° 


ordinary rules of Hindu and Mobamedan law. 
In these circumstances it bas been rightly held in the ‘Lahore 


Court in the case above mentioned that, where a custom is, alleged, . 


(1) (1906) P. R. 390. (a) (1917) L. R.f45 I. A. 10; a7 C. L. J. 240. 


e. e e 
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. . . * 
a duty is imposed*on the Courts to endeavour to ascertain the Pe. 
existence and nature of that custom i and the Local Government 19284 


end 


hgs.come to their assistance by establishing a riwaj-t-am or record Musammat V ilg 


ot custom in the different parts of the Punjabi including the North- 
West Frontier Provfnce which was formerlye included i init. It has, MusammatRameshri, ` 
been held” by this Board that the zizaj-i-at is a public record pre- 
pared by a public afficer in discharge of his duties and under 
Government rules ; that it is clearly admissible in evidence to — * £ 
prove the facts entered thereon subject to rebifttal ; and that the : 
statement therein may be accepted even if, unsupported by - 
iustancas (44 I. A. 89, 97 ; 52 I. A. 379, 383.) $ 

Further, manuals of customary law in accordance with riwaj-i- 
am have been issued by authority for each district, and in their” . 
Lordships’ opinion st and on much the same footing as the rimaj-r- 
ats itself as evidence of custom, 


Sir Sein. Wallis, 


In these circumstances their Lordships are of opinion that, 
even though there be no evidence of instances, still, if the custom, 
spoken té by the party’s witnesses is in accordance with the cus- 

' toni applicable to his community according to the manual of the 
customary law of the district, there is sufficient prima facie evi- ° 
* 
, dence of the existence of the custom, subject, of course, to rebuttal, 
and that it ought not to be held insufficient merely for want of 
instances. "LE 
" Their Lordships will now proceed to deal with the facts of ? 
the present case in the light of these observations. "There is no 
repetition in the written statement in this case of the allegation that 
the eldest sister took no share in her father's estate by reason 
of her having been married during his lifetime ; and it was admit- 
ted that on the death of the minor sister Ramo without issue her 
share devolved on her sisters, including Nikko. What was denied 2 
was that on Nikko’s death her share devolved on her daughter or . 
that the compromise could make it so devolve. s d 


As regards the custom, there was the evidence of the two 
witnesses for the plaintiff, that in the community of the Arora ° 
Sikhs, to which the parties beloag, a daughter's daughter succeeds 
*to the inheritance in the absence of a daughter's son, and there 
was no evidence the other way. Though the witnesses. were  , 
unable t speak to any instances in which the custom had been 
Observed, their evidence is entirely in accordance. with what is — 
laid dow in the Customary Law of the Peshawar District, at page ° . 
. 33, that in thé event ofa daughter entitled to inherit having e s 
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predeceased her father her share may be taken“ by herissue. If, 
as here stated, in the event pf. a daughter dying vifa fatris, her 
daughter is entitled to suaceed by representation, it appears to 
‘their Lordships to follow a fortiori, that a daughter's daughter 
must be entitled to the share which had devolved upon her mother} 
‘and it may be observed in conclusion that thts is what was ex- 
pressly provided in the mother’s will which aould appear to have 
been intended rather to safeguard the preperty than to make any 
alteration in her ‘daughters’ rights of succession to their father's 
‘property, — * 6 à 

* For these reasons their Lordships are of opinion that the cus- 
.tom felied on for the plaintiff is sufficiently established in the 


* absence of any. evidence to the contrary, and’ that this appeal 


-should be allowed and the decree of the District Court restored 
subject to the following modifications, (a) that the appellant.be 
granted a decree for a one-fourth share of the movable and immo- 


vable property, and (4) a decree for rendition of accounts as fgom 


e 


the 23rd June, r910, with respect to her share, with rests profits 
and interest, with costs here and in the Lower Appellate Court, and 
they will humbly advise His Majesty accordingly. 
| A, S. L. Polak : Solicitor for the Appellant, 
Downer and Johnson ; Solicitors for the Respondents. 


K. J. R. Appeal alloveqi. 
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CRIMINAL REVISION. 


*' Before Sir Charu Chunder Ghose, Knight, Judge and Mr. 
. Justice Jack, . : 
K "TG A ° " e 
e.: ETRAJ MANDAL - 
l ` voo . 
. , THE KING-EMPEROR.* " 
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Criminal Procedure Cede (Act V of 1898), Secs. 133, "137, 139A—Conditional 


order wnmder Sec, '133—Specific opportanity to adduce foidence under es 
137 not given—Order absolute, if bad. 


A. conditional order under Sec. 133 Criminal Procedure Code cannot: be made 


absolute in the case of an enquiry under Sec. 139A Criminal Procedure Code 5 


without taking further evidence under Sec. 137 Criminal Procedure: Code. 

Specific opportunity must be given to the party, against whom the Sider 
absolute is to be made, to show that the order under Sec. 133 was not reasonable 
and proper as contemplated in section 137 Criminal Procedure.Code, — 

Applicsdo under section 435 Criminal Procedure. Code. i 

Rroceedings under section 133 Criminal Procedure Code; 

The facts are shortly these. On the rst May 1928 a conditional 
order under Section 133 Criminal Procedure Code was passed by 
by the Sub-Divisional Officer, Basirhat, on the petitioner and; athers, 
second party of Police station Hasnabad, for the removal of a dam 
atthe mouth of the Chaltabaria khal where it meets the Makhal- 
gacha khal, In showing cause against the conditional order, the 
second party denied the existence of any public right in respect .of 
the aforesaid khal and cited witnesses of the locality in support of 
such denial, The Magistrate however held that the khal in ques- 
tion was not the private property as alleged by the second party 


, and made the aforesaid conditional order absolute on the aoth of 


June 1928, in the case of the enquiry under section 139 A Criminal 
Procedure Code without taking further evidence under section 139 
Criminal Procedure Code. Against this order of the. Magistrate 
the petitioner, moved the Additional District Magistrate of 24- 
Parganas who oft the 14th of July 1928 refused to interfere. There- 
upon the petitioner moved the High Court on the 23rd of July 1928 
and obtaiged a Rule on the fourth ground stated in the petition, 
vie, “ For that even if the Magistrate’s finding that the publice haq 
*Crimimal Revision Case No. 774 of 1928, against the order of Mr. S, K, 
Ghose, Addl: District Magistrate of Alipur, 24-Parganas, dated the 14th of July, 
1928, confirming that of Mr. G. C, Majumdar; Sub-Divisional Officer of Basirhat, 
dated the 2oth of June, 1928. i 
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a right to the khal be assumed to be correct, the learned “Magistrate 


. was bound in law to proceed to take evidence under section 137 


Criminal Procedure Code sd his failure to do so has vitiated the 
proceeding," , ? p 

The Magistrate who originally tried the casg submitted an aoi 
nation in reply, an extract from which is given below :» e 

* As regards ground No. 4it will be seen that it is not correct 
that evidence was not taken under section f37 Criminal Procedure 
Code. The petjtioner’s party examined hi$ witnésses to prove that 
the khal was a private property as also to show that the order was 
. not reasonable shd proper as contemplated in section 137 Cr. P. C. 
"rt was found in the order making the Rule absolute that the khal 


e Wasa public channel and then that the damming up of the same 


was unreasonable and improper. This is all that the law requires 
and the objection in frivolous." 

Messrs, Mritunjoy Chatterjee, Ramendra Mohan Majumdar and 
Suresh Chandra Talukdar for the Petitioner. 

Mr. Narendra Kumar Bose for the Crown. *. 

The judgment of the Court was delivered by - 

C. C. Ghose, J :—The complaint that is made in this case is 
thatthe petitioner was not afforded an opportunity of adducing 
evidence under section 137 Criminal Procedure Code, We, havg 
exanfíinbd the record and it appears to us that the position was 
this: A conditional order was made under section 133 Crimipal 
Procedure Code. The opposite party, who is represented by Mr. 
Chatterjee, appeared before the Magistrate and denied the exis- 
tence of any public right in respect of the water-course in question. 
Thereupon the "Magistrate directed him to adduce evidence in 
support of his case, The petitioner urges that he understood that he 
was to adduce evidence in support of his case relevant to an en- 
quiry under section 139A and that not until the enquiry under sec- 
tion 139A was concluded could he be expected or required to pro- 
duce evidence relevant to an enquiry under section 137. As far as 
the sections go, the petitioner would seem to be right in his con- 
tention. In that view of the matter, inasmuch as no specific oppor- 
tunity was given to the petitioner to adduce evidence under section 
137 Criminal Procedure Code, the order complained of must be set 
aside and the matter must go back to the Magistrate for sm enquiry 
as laid down in chapter X of the Code of Criminal Procedure. 


D. K. R. i Rule made absolute, 
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CIVIL REVISION. 
‘ Refers Sir George Class Rankin, * Knight, Chief Justice, 


. RAJKISHORE GOPE AND O3HERS, 
e e Y 


T v. 


BHABATOSH CHAKRAVARTY AND oTHERS,* 


Civil Precedurg Code (Act V of 1908), O. #1, r. 60—Directiops contained in that 
~ rule—O, 21, r. 63, Sf applicable to a case of attachment before judgment— 

Interference under Sec. 115 C. P. C. . 

A,a bullding contractor entered into an agreement with a Loan Company” 
that for the money advanced to him by way of loan, the Loan Company will be 
entitled to get the same direct from the bullding owners. Two other creditors of è 
A subsequently attached money in the hands of the building owners and there 
upon the Loan Company laid their claim thereto; The claim however was 
tejected by the trial Court + 

Held, that having regard to the directions contained in O. 21, r. 6o C. P. C., 


.* 
al tha borrower had no possession of the money attached and the attaching . 


creditor could have no right except his right as one standing in the shoes of his 
debtor, the claim ought not to have been rejected. 

Under Order a1 rule 60, C. P. C., ina case of this description, the Court 
shouldaot only apply its mind to the question whether the original contract 
existed or not, but also to the question whether the money attached wgs.a pro- 

j which was in the judgment-debtor's possession so that the creditor of the 
judgment-debtor would be entitled to resist the claim. 
° Order 21 sule,,63 applies to a case of attachment before Judgment. 

Where the trial Court has made a mistake upon fact or law on the merits, the 
Court not having directed its attention properly to rule Go of order 21 C. P.C., 
the case comes within the meaning of Sec. 115 C. P. C, and can be interfered 
with. 

Application by the Plaintiff under séctions 115 and 151 of the 
Civil Procedure Code, and section 107 of the Government of India 
Act. . . 

Suit for claim under O. 21, r. 60. ] 

Mr. Bireswar Bagchi for the Petitioner, . 

Dr. Radhabsnode Pal for the Opposite party. 

. 


: C. A. V. 
* The following judgment was delivered by 

* Rankin, C. J. :—In this case it appears that one Asutosh 
Chakrawarti was a builder and he had a building contract with the 
-Naogoan Gunja Cultivators’ Co-operative Society for the construc- 


. 
"Civil Revision Case, Nos. 568 and 569 of 1928, agaist the decision of 
* Mr. P. Mukerji, Munsiff at Naogaon, passed in money suit No. 1536 o£ 1927. 
*. k f e. 
e 


CiviL. 

1928. 

ww 
August, 17, a, 


N 


. P . 
. . *. 
52. *, THE CALCUTTA LAW JOURNAR. — ý Lyon, XLIX. ^ 
Au tion of a charitable dispensary. He had other works jn hand and 
1938, in order to finance the building "work he proposed to fake a loan 


ORRA from the.Naogaon Loan: Office. He submitted a. petition to the 
Rajkishore Gope 

v. Naogaon Gunja Cultivators? Co-operative Society saying that ‘hp 

Ba {Ghakra- desired to take a lan, and asking them: to enter into an arrfnge- 

z ment that when their bills were certified as dye they? would pay 

the money to the Loan Company direct. In that way a certain 

Scan d amoupt of security for the loan would be made, realisable to the 

: Loan Society. ‘his arrangement has been held by the Munsif to 

have been ag arrangement that the builder would borrow sums up 

eto Rs, 5,000 but it is quite clear from the agreement which was 

entezed into with the building owners the Gunja Cultivators Co- 

a operative Society, that the authority to pay the’ money to the len- 

ders would not be withdrawn except by the consent of the Loan 

* : Society until the completion of the works -and the final adjustment 
* of the whole amount, ] 


— 
Rankin, C. 3. 


‘Now, two creditors of the builder for Rs. 313-8-9 ,and 
* Rs, 349-14 respectively attached money inthe hands of &he build- 
ing owners the Co-operative Society for the debt of the builder’ 
Asutosh Chakravarti and thereupon the lenders put in a claim. 
e The proceedings were under an attachment before’ judgment &nd 
the effect of the judgment of the Munsif is shortly this. Look? 
S ing to the original proposal he has come to the conclusion that. 
' the original intention was to borrow the sum of Rs. 5,000 end: 
the builder having borrowed the sum of Rs. 5,000 and having e 
paid.it back under the arrangement, he has held that. 
the contract was exhausted. In my judgment he has taken an 
éntirely erroneous view. When the question is as regards a claim 
one is to have regard to the directions contained in rule 60 Order 
p XXI of the Code and has.to find ‘whether or not the:property was 
in possession of.the judgment-debtor or of some persons in trust 
° for him. No doubt when an attachment is of a debt it is difficult 
to apply the notion of possessian but: one has in that case- also 
to consider the matter upon the basis that:the judgment-creditor, 
the attaching creditor can. have no right exéept* his: right as - 
one standing in the shoes of his debtor. One has to 
ask oneself whether between Asutosh on: the one hand,and the* 
lender, on the other hand, Asutosh: could - possibly ‘maintain 
that he had a right to take this: money direct frem the. 
building. owners or . whether . the position was 'that the. 
y! lender was entitled to say “ the building owners are, to* pay me 
and I shall. shave: the security for the amount. advanced," - It is . 
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quite clear.on the finding of the. learned Judge that this transac- 
tibn:did not stop short! with one sum of five thousand: ‘rupees. The’ 
learned Munsif found that the lender, -had:taken'from the Ganja 
Cultivators’ Co-operative Society’ directly somè 16 or 17° thousand 
rupéesi Itiis.quite clear, therefore that whatever be the construc- 
tion of the original document whether it be for one sum not 
exceeding five thousand rupees or whether it be that the loan at 
any one time woyld not exceed Rs, 5000 these parties were acting 
under the original arrangement which was corftinuing and it is 
impossible to say that Asutosh, who had neveg withdrawn the 
authority to the lender to take the money direct from the Ganja* 


* Cultivators‘ Co-operative Society and who had promised fot to 


withdraw it until the completion. of | the work could claim this e 
money as against the Loan Society. Ih these circumstances I have 
no doubt whatever that the Munsif was wrong in ee this 
clim, - js a AT : B 


The question ‘then arises whether this is a case that can be | 
fntérfered, with under section nj 'Code of Civil Procedure, I^ 


have great difficulty on that point, because it is not a case like the 
one cited before mei: Hindley v. Joy. Naraian Marwari, (1) where 
the error of the Court below consisted in the misconstruction of 
‘its dwn power. : This is in some sense a case of mistake upon’ the 
fact or law on the merits, At the same time having’ considered 
this matter:and examined some of the cases in this Court I-think it 
is open to me upon this occasion to-hold that the Munsiff* has not 
directed his attention properly to the rule in question and 
that under rule 60 order.at Code of Civil Procedure he should 
not merely have applied his mind to the question whether 
the original contract existed’ or not. In my judgment that would 
not end the matter at all, The Munsiff ought to have applied 
his mind to. the question whether this was a property which was in 
the judgment-debtor’s possession so that the.creditor of the judg- 
ment-debtor would be entitled- to resist-the claim. On. the. whole 
itappears to me that these applications should succeed: toad 

ldesire to say that theré is no.‘doubt or difficulty in applying 
rule 63 Order XXI to a case of attachment before judgment. 
. The matter is the subject of a Full Bench case of the Madras High 
Gourt : Prasada Nayadu v. Matiapalli Virayya (2). So far as I can 
see that, has been the.law of this, Court also since Sir Barnes Pea- 
„cock's time.. ; mn 


(1) TO I. Is. R. 46 Calc. 962. , ; et , 
(2) (1918) 1. L. R.j4t Mad. 849, "P n 
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In these circumstances the Rules should be «made absolute the 
orders of the Munsif should be set aside and both the claims should 
be allowed with costs both in *the lower Court and in this Covyrt. 
Hearing fee one gold mohur in each case. E 
D, M. G. - ; *Rules made absoute, 


APPELLATE CIVIL. ` 


Before Mr, Justice B. B. Ghose and Mr. Justice Cammiade, 
SWARNAMUNJURI DASSI . 


v. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Market value—Land Acquisition Act (I af 1894), Sec. 23—Land subject te? 

leate— Value to the seller. . 

In calculating the price of property which is subject to lease, under sectfbn 
23 of the Land Acquisition Act, the rent derived by the landlord should be taken 
into consideration. 

In arriving at the market value of the property, it must be considered what 
the owner was actually receiving from the property and what would be the 
amount of loss to him by the acquisition: The Secretiry ef State v. Shan- 
mugaraya (1) and Rai Bakadur Lala Narasinghdas v, Secretary of State 
(a) referted to. 

The value to the seller of the property in its actual condition at the time of 
the sale should be taken into consideration. 

lf the land which has been taken is likely to continue to produce rent which 
is being paid for it, the rent does offer the basis on which the value will be 
calculated : Kar? of Eldon v. North Eastern Railway Company (3). 


The personal liability hich the lessor undertook by his covenant for the 
entire period of the lease, the chance of the lessor losing the income stipulated in, 
the lease after the expiry of the lessee’s life and the solvency of fhe lessee, 


* Appeal from Original Decree No. 24 of 1926, against the decree of Or. S. C. 
Banerjee, President, Calcutta Improvement Tribunal, dated the 17th November, , 
1925. . 

(1) (183) L R. 20 I. A, 8o (88) ; I, L. R, 16 Mad. 369. * - 

(2) (1924) 29 C. W, N. 822 (824). (3) (1899) 8a L. T. (N. S,) 723. 


. . 
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should be considered along with the income derived. from the lease itself in 
order to arrive at the proper valuation of the property. 


* Per Caminiade, F: At how many years’ purchase the property which was 
sufject to a lease for a long term of years is a question which can only be answer- 
ed by taking evidence as to the general custom of busihess with the purchases. 


Apppal by the Claimant, i 

Claim arising out of acquisition of certain premises in Lower 
Chitpur Road &c. ° 

The material'facts appear from the judgment., 

Sir Benode Miiter, Mr. Bepin Chunder Mallik, Babus Rabindra 
Nath Banerjee, Sachin Banerjee, Probodh Krishnd Some and Kushi 
Prasanna Chatterji for the Appellant. 

Mr. Langford James and Babu Surendra Nath Guha for the. 
Respondent. 


The following judgments were delivered : 
B. B. Ghose, J: This is an appeal on behalf of the claimant 
No. 1 under the Calcutta Improvement (Appeal) Act against the 


judgment, of the Calcutta Improvement Tribunal modifying to- 


some extent the award made by the Collector for the acquisition 
of certain premises in Lower Chitpore Road and Chhatawalla 
Galee in this town under the Calcutta Improvement act. The 
eappellant was the owner of the premises. She as administratrix of 
the estate granted a lease for 99 years to one Elias of these pre- 
mises under an Indenture dated the rst March rgao. The lessee 
paid a Selami of Rs,5000 for the lease on the 22nd September 1919. 
The rent reserved was the net amount of Rs. 2000 per month. 
There was a stipulation in the lease that the lessee was to build 
structures on the demised premises at a cost of one lac of rupees 
within a certain period, and as security for the performance of that 
agreement he had to deposit Rs. 50,000 with some Bank. Appa- 


° rently this was done, Subsequently under the Calcutta Improve- 


ment Act, a scheme for acquisition of the lands was sanctioned gn 


the aoth January 1922 and a declaration for the acquisition was 


made on the roth January 1923. The Collector made an award in 
favour of the appellant to the extent of Rs. 3,314,000 odd plus 
the statutory allowance. The claimant asked for a reference ; and 
. on the reference the Tribunal varied the award of the Collector 
by adding to the award Rs, 19000 odd with the usual interest and 
statutory allowance. The Collector made a separate award of 
18500 in favour of the lessee, the claimant No. 2, who had also 


' asked fog a reference to the Tribunal and whose claim for the 


excess amount was rejected in its entirety. The claimant No. 2 
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has also appealed against that judgment and hjs appeal Phial iia 
No. 32 of 1926 will be dealt with separately. 


It is argued on behalf ofthe appellant that in diis the, 


market value under esection 23 of the Land Acquisition Act, “the 
learned President of "ue Tribunal in ‘his judgment has not taken 
into consideration the lease in favour of the claimant No.» under 
which the appel lant is entitled to the net income of Rs. 2000 per 
month ; and itis urged that the President hás not acted according 
to the. correct principle of valuation of' the property acquired 


"under the Jand Acquisition Act. What the learned President 
„has done is, according to this contention, to ignore the lease 


altogether; and it is submitted for appellant that the Presi- 
, dent has .entirely gone wrong in doing so. .The President has 
* stated in the greater portion of his judgment that this lease with 


reference to which the claimant No. 1 pressed him to arrive at the : 


valuation of the property should not be taken into consideration. 
In enunciating the mode in which the valuation should be made, 


. the learned President has made certain observation to which nô ex 


ception can possibly be taken and to which no exception. was taken 
inthe course of the argument. What was objected to was. that 
the learned President had, in certain other portions, misstated 
the principles, which should guide him in arriving at the valuation» 
For exatiple, when he states at page 68 that in deciding what 
price a purchaser will pay fora property which is under a legge, 
the, purchaser will not be guided by the terms of the lease, because 
the .President assumes that when the purchaser desires to purchase, 
the lease should be surrendered to the lessor for no considerations 
whatsoever, Again in another portion of his judgment, he observes 
that in the case o f a perpetual lease at a fixed rent the lease should 
not be taken into account, because if that is done, it would lead 
tothe absurd result that the value would be the same for all 
time to.come unless something happens to alter the security. It is 
contended that the President has gone wholly wrong in his view, 
If the, property acquired is subject to a perpetual lease bringing a 
fixed income and the security is not impaired, the „value must,be 
calculated upon the bgsis of the income derived and the fluctua- 


tion can only be with regard to the number of year's purchase that, 


the property would fetch at the time of acquisition ; tRat is, if 
money is plentiful the property may be sold at 2o, 30 or even 40 
years’ purchase, if money is scarce the property may be sold at ro 


or 15 years’ purchase ; but at all times the basis of the calculation ` 


must be the income derived from the lease, It seems to me that 


e . 
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the President is wrong in his view that in calculating the price of ` Civi 
a property which is subject to a lease, the rent derived by the land- toar: 
lord should not be taken into consideration in arriving at the value VY 8 
of the property. Take for instance a propesty which has been pied Dass 
leasefl out at a very profitable rent permapeatly. The rentis well The Secretary of 
State for India in 
secured fha} be as a charge upon some other property of the lessee, ' Council 
then the leasehold falls into decay and the income derived by the B. B. Ghose 5 
lessee amounts to nothing. If this property is sold, would . eer 
it be right to.say that this property should be sold for nothing 
and the lease should not be taken into gonsiderdtion at - 


all? Ifthat were so, I think that would lead to an absurd re-. 
sult, Take another instance, if the Secretary of State happens 
totake a lease of a house as is often done in this city, e 
for a particular purpose, and if the-lease is taken ata time when 
rent rules high and the lease is taken for a period of gg years 
and subsequent to that, rent falls and the value of landed pro- * 
perties falls consequently; can it be said that at that time if the 
Secrétary of Státe seeks to acquire that property under the Land 
Acquisition Act, his liability to pay rentatthe high rate corn- 
tracted for in the lease should be ignored altogether and he 
can get the property at alow valuation which may be fixed at . 
the time when it is acquired? I think that it also’ would be an 
absupd thing to Kay that the lease should not be Hiken into conside- , 
ration at all. 
It is farther contended on behalf of the appellant that the 

*learned President has fallen into another erfor in arriving at the 
valuation, as he takes into account only the fact as to what a 
purchaser would pay for the property at the time of the acquisition 
and rot what the loss to the seller would be at that point of time, 
Mr, Langford-James who appedrs for the Secretary of State has 
“conceded and very rightly that the President is wrong so far as 
he states that the lease should not be taken into consideration;, . 
but he contends that the lease is not the only factor which should 

be -taken -into consideration. There cannot be any dispute 

as regards that,proposition. Mr. Langford James further contendg 
that-although the President has gone wrong in his view that the 

Igase should not be taken into consideration at all and also that 

he; has goffe wrong in his reading of the result of the cases cited by : 
the President in his judgment, he has asa matter of fact taken the 
lease into consideration while dealing with some of. the arguments 
addressed jo him on behalf of the appellant and: therefore his judg- : 
“ment cannot be assailed as on a question of law, . I shall consider ; 
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` that point presently. But before I do 80, I should like to, point out 


the principle of valuation of lands acquired, which has been laid 
down authoritatively in a *number of cases. Mr, James refe to 
the case ‘of Kailasg, Chandra Mitra v. Secretary of State (1) wiere 


.Sir Lawrence Jenlfing observes that the market value of thè land 


acquired is the price that the owner willing, and nof dbliged, to 


sell might reasonably expect froma willing purchaser with whom 


he was bargaining for the sale of the property. That proposition 
cannot be disputed. Again, it has been decided in the case of 


. Government pf Bombay v. Merwanji Muncherfi Cama (2) that there 
.is no difference between the term ‘value to the owner’ as used in 


the,Lands Clauses Act in England and the expression ‘market 
vale»! ag*used in section 23 of the Land Acquisition Act. There- 
fore ın arriving at the market value of the property, it must be 
considered what the owner was actually receiving from the property 
and what would be the,amount of loss to him by the acquisition. 
The same thing was laid down in the case of The Secretary of State 
v. Shanmugaraya Mudaliar (3) where their Lordshipg obsérved 
that the District Judge was right in estimating a rent for the whole 
of the land instead oftaking the rentactually received for a part 
by the owner in coming to his conclusion as to the valuation of the 
property acquired. It was, their Lordships stated, the best,*if net 


-the only, method he had forgetting at the ‘market value of the 


ownership) Lastly I should refer to the case of Rat Bahadur Bala 
Narasinghdas v. Secretary of State (4) their Lordships ` of the Privy | 
‘Council observe, “Now the principle upon which the valuation of " 
the property compulsorily acquired should be measured has been 
tepeatedly laid down by this Board and by the House of Lords. 
To use the words to be found in Fraser v. City of Fraserville (5) 
‘it is the value to the seller of the property in its actual “condition | 
at the time’ of its expropriation with all its existing advantages and" 


With all its possibilities excluding any advantage due to the carrying 


out of the scheme for the purposes for which the property is com- 
pulsorily acquired" The decision in Fraser’s case (5) was that of 
the Judicial Committee and it was pronounced by Lord Buckmaster 
himself who also delivered the judgment in the case of Narsinghdas 
(4). It has therefore been laid down by the highest authority 
Which we are bound to follow that the value to the seller of the 

(1) (1910) 17 C. L. J. 34. . 

(2) (1908) 10 Bom. L. R. 907 (918). 

(3) (1893) L. R. 2e I. A. 80 (88). ; 1. L. R. 16 Mad. 369 (378). e 

(4) (1924) 29 C, W. N. 822 (824). (5) (1917) App. Gas. 187 (194). 
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property in its actual condition at the time of the sale should be Civ, 
taken into consideration in arriving at the market value. It is 1917. 


not necessary for me to cite all the ofher cases which have been Swarnamunjuri Dissi 


referred to at the Bar in order to substantiates the proposition sub- 
mittd for our consideration that it is the vglué to the seller which The Secre "M 


State for In 
should Be*taken into consideration. But I would refer to one Council 
other case only which i is instructive as regards the manner in which — jg, Ghose, g. 
the matter should be" considered. It is the case 4s re Athlone a X. 
Rifle Ramge(1). There the question arose with regard to the : 
acquisition ofa certain land of which the Secretary, of State for m 


war was the lessee. -Itis unnecessary to state the facts in detail. , 
But there the question arose whether the Secretary of State sho 
was the lessee could. be taken as having surrendered the lease at , 

the time of the acquisition and thus reduce the amount of com- 
pensation that the owner of the land would otherwise get for the 

property acquired. The Master of the Rolis in dealing with this e 

argument on behalf of the Secretary of State says, “if the clause of 

surrender and all the covenants in the lease are gone then the 

rentis gone also and the arbitrator is bound to deal with the land 

as free of rent which would amount to an estate in possession. 

That would be a good way of getting at the land forless thanis |, 

paid for it in rent, -apart fromthe circumstance that Percy is 

entitled to a beneficial lease. Butis thata sound application of 

thelaw? It is not, because though the service of notice to treat 

makes the Secretary of State the equitable owner of the land, the 
* interest he takes is subject to the lease, and the assessment of 

compensation is not to be made as of a date subsequent to the 

service of notice to treat. But the circumstances are to be con- 

sidered as they existed at the date of the notice, that is imme- 

diately before its service. That was the very case in Penny v. 
° Penny (2) referred to by Mr. Bowen ; and Earl of Eldon v. North = 

astern Railway Company (3) is an authority for the proposition . 

that if the land which has been taken is likely to continue to ° x 

produce rent which is being paid for it, the rent does offer the 

basis on which the value will be calculated.” It seems to me, 

therefore, that the learned. President is not.right in the way in 

which he proceeded to make the valuation by ignoring the lease 

aljogether,  . ; . 

Mr. James, however, contends that the lease cannot be treated 
as the only basis for making the valuation, For example, what the 
appellant ewanted in the lower Court was to have the valuation : 


(1) (1902) Ir. Rep. 4 (a) (1867) L. K. 5 Eq. 227. 
e (3) (1899) 80 L. T AN. B) . e 
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made on the basis of 2o years’ purchase of the rents reserved in the 
lease and that appears to have been the-contention of Sir Benode 
here atthe opening. Mr.' Langford James has argued that the 
lease is certainly a factor to be taken into consideration, but that 
other matters shoulfi glso be considered as to whether the Yessee 
was likely to continue to get.the rent reserved having regé@rd to: the 
circumstances disclosed, that is to say whether the personal liability 
which the lessor undertook by his covenant in the lease is to conti- 
nue to be of any value for the entire period’ of the lease, or whether 
there was any chance of the lessor losing the income stipulated in 
the lease after the expiry of Mr, Elias’ life. Further it should also 
be dakeh into consideration as to whether the solvency of Mr. 
Elias himself would continue for any appreciable period of time. 
I quite agree with this contention. No doubt these factors. should be 
considered along with the income derived from ‘the lease itself in 
order to arive at the proper valuation of the property. But it-is 
contended by Sir Benode on behalf of the appellant that although 
these other matters put forward by Mr. James should be donsi- 
dered, the President has ignored the lease altogether and there he 
has gone wrong. He has not considered the lease, he has not 
considered the other circumstances also. It seems to me that the 
appellant is correct in the contention he makes, EET 


I must now deal with the argument of Mr, James that. the 
learned President has actually taken the lease into consideration 
although he said it should not be done. He has apparently done 
so, but it seems to me he has done it ina very roundabout way. 
In dealing with the argument of the a dvocate for the claimant that 
the lease amounted to an absolute sale to the lessee and the rent 
was a mere annuity, the learned President has observed that in find- 
ing the present value of the annuity the rate of interest to be taken 
cannot be less than that of a mortgage on the property.which in j 
Calcutta is ordinarily in the neighbourhood of eight per cent. 
Mr. James has argued up on this that the President has taken the 
lease into consideration - and holds that having done so he would 
give the valuation at-the rate of eight per cent. ‘It may be possible 
to support the judgment in that way, But as it seems to me to be 
quite clear that the President has approached the question from a 
wrong point of view, it would not be proper for us to hold that be 
did consider the lease an arriving at the true valuation of | the pro- 
perty. Similarly in dealing with another argument.of the .advocate 
for the claimant the learned President observés, "when the rent has 
been fixed at an amount which is in excess of the pfesent.' capacity E: 


e * 
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of the land, the -consideration of the security of rent would be en- ew. 
tirely &bsurd and the personal security of the lessee would be the i937. 

r» “ya 
primary guarantee for such a rent, ®and for the capitalization of Swarosmunjuri Du; 
tito income the rent should be on very Inuch the same footing as an, 
unsdtured annuity which must rank much lower than interest on Die Secretar. ef 
goyernrfent securities and so forth. It ‘may be that the learned Council. 
President was dealing with the lease in the same roundabout way. B. B. Ghose, Ea 
as he did when considering the other argument on behalf of the "icu. 
claimant. But as in the major portion of his „judgment: she has . 


elaborately. discussed the. question as to whether the lease should 
be taken- into consideration in arriving at the valuation of the pro- 
perty and has rejected it, I do not think it would be right for us 
to hold that.his judgment takes the correct view of the principle , 
of valuation and should be supported. One of the assessors agreed. 
in the view of the Presidentand the other assessor understood the . 
judgment of the President to have laid down that the lease should e 
not be taken into consideration at all, 
« "Under these circumstances I think that the judgment of ihe A 
Tribunal should be set aside and the case sent back to that Tribu- 
nal for dealing with the question of valuation in the light of the 
observations made above. The lease in question should be taken 
eintoe consideration and also the other circumstances which 
would afford the basis for coming to the proper valuation of the 
land as I have indicated above. . 
The costs of all Courts will abide the final result, * 
Cammiade, J: Iam also of the opinion that this case must 
go back for a reconsideration of the question of valuation on the 
footing of the lease executed by the tenant, Elias, in favour of the 
first claimant. It is true that inthe judgment delivered by the 


learned President of the Tribunal a reference has been made to SEDE 
this lease and the learned President had made certain observations 
from which jt may be taken that his opinion was that eyen if the ROOM 
lease was taken into consideration, the valuation based on it would os 


hot amount to more than the valuation arrived at by him. It appears 

however from£he wording of his judgment that the lease has not 

been considered in all its aspects and in al its bearings in regard 

e to the question at issue. There is the undoubted fact that the 

property at the time of acquisition yielded a monthly rent of i 
Rs. aogo clear to the first claimant and this rent was reserved to 

the claimant for.a period close upon a. century. "This matter could 


not be deft out of consideration by any person seeking to purchase. — * ` 
theland as an investment, because there would be a ready return i 
. t : (3 . 
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for his money for a number of years, This of course assumes that 
the tenant is a solvent person,—a question which has also to be 
gone into in deciding how" far the lease should be taken ipto 
consideration in calculating the present market value of the land’, 

There is also the’ fact that according to the terms of the tease 
the tenant is bound to erect buildings at a cost not below ofe lac of 
rupees, This is also factor which the intending purchaser would 
take ipto consideration ; and itis one which: the learned President 
has entirely overleoked, At how many years! purchase an intending 
purchaser would „purchase the property which was subject foa 
dease fora long term of years is a question which can only be 
answered by taking evidence as to the general custom of business 
with the purchasers in Calcutta ; and this is a matter which the 
learned President will have to look into and if it is necessary he 
would have to take evidence on the subject. i 

For all these reasons the case should go back for a reconside- 
ration of the question of valuation, 
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CRIMINAL REVISION. ' 


Before Mr. Justice M. N. Mukerji and Mr. Justice Graham. 


KASIM ALI (MOLLA) 
v. i eos 
e MAHAMMAD TAFAJJAL HOSSEIN AND OTHERS.* me 


Surisdictien—Criminal Procedure Code (Act V of 1898), Sec. cpio 
agistrate acting Munder revisional power— Jurisdiction, question of, kom 
tobe dealt wifh—Transfer of a case—Notice—Proceeding, quashing ef. 


According to the Police Tepot and tho case for the prosecution, a certain 
occurrence took place in a certain char called char Gobindopur In theub-Divi- ° 
sion of Manickgunge in the District of Dacca According to the defence the place 
e^ Cel 

"Criminal Revision No. 904 of 1928, against the order of R. H. Hutchings 
Esq., Additional District Magistrate, dated the 23rd June, 1928, qpashing a 
proceeding pending in the Court of Mr. S. C. Majumdar, Sub-Divisional 
Magistrate*of Manikganj. 
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of the alleged occurrence lies in Agsimulia which, the defence alleged, was CRIMINAL, . 
within the district of Pabna. The Sub-Divisional Magistrate of Manickgunge 1928. 
"being of opiñion that there was considerable ugcertainty as to the local area where e * 


thealleged offence was committed made an order under section 182 (1) Crimi- Kasim Ali (Mofla) 
wal Procedure Code that the trial of the case be hel at Manickgunge. The y aneia Tafajjal 
accused thereupon movdü the Additional District Magistrate of Dacca who asked Hossein. 

for a repdt from the Sub-Divisional Officer of Sirajgunge within the District of — 

Pabna as to whether the place of occurrence, of which a description was supplied 

tohim,lay within the Dittrict of Pabna or within the District of. Dacca. 7 
The Sub-Divisional Officer df Serajgunge thereupon sent a report to the Addi- e. 

Honal District Magistrate of Dacca ia which the stated that his Khash Mahal 

Officer knew the place of occurrence well and that  Agsimuli$ was within the : e 
Serajgunge Bub-Division. The Additional District Magistrate then passed the 

following order: “ I think in the circumstances that I have no option but to 

act on this report and find that both the Sub-Divisional Officer of Manickgunge, 

and the District Magistrate of Dacca are without jurisdiction, 1 therefore quash 

this proceeding being without jurisdiction and direct the opposite party to com- . 
‘plain to or move the Sub-Divisional Magistrate of Serajgunge in the matter." The 
complainant then moved the High Court : 


Held, that (i) the Additlonal District Magistrate in the exercise of his revision- - 
al powers osuld not under the law quash the proceeding but might, if he agreed 
with the contentions of the petitioner, refer the matter to the High Court (ii) 
that to decide the question of jurisdiction, notice should have been given to the 
opposite party who ought to have been heard in the matter and proper conclu- , 
gion sgyrived at after bringing on the record materials adduced by either party, 
(iii) that the Additional District Magistrate should not have decided tite question 
of ldcal jurisdiction acting merely on the report of another Magistrate which * 
in tts’ turn was based upon some information supplied to that officer by some 5 
khas mohal officer under him. 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the Complainant. 


Messrs, Mritunjoy Chattopadhya and Sachindra Nath Banerji 

for the Petitioner. 
Mr. Asitaranjan Ghosh for the Opposite Party. 
The judgment of the Court was as follows :— . 


This Rule relates to a case which arose out of an occurrence 
which, according to the Police report and the case for the prose- 
cution, took place in a certain char called chur: Gobindopur in the 
Sub-Division of Manickgunge in the Distriet of Dacca. Accord- 
ing to the defence the place of the alleged occurrence lies in 
Agsimulfa which, the defence alleged, is within the District of 
Pabna., On the case being started in the Court of the Sub-Divi- 
sional officer of Manickgunge an objection was taken on behalf of 
the defemce to the jurisdiction of that Court. The learned Sub- « 
Divisional Mafistrate being of opinion that there was congiderable e . 
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üncertainty as to the local area where the alleged offence was 
committed made an order under section 182 (1) Criminal Proce- 
dure Code that the trial of the case be held at Manickgunge: . The 
accused thereupon moved “the Additional District Magistrate* of 


irihia at ‘Dacca ‘who asked for a,report from the Sub-Bivisional Officfr of 


Sirájgunge within the District of Pabna as to whether the place -of 
occurrence, of which a description was supplied to him,lay within 
the District of Pabna or within the District of Dacca, The Sub- 
Divisional officer«of Serajgunge thereupon ` sent a report to the 
Additional Distrigt Magistrate of Dacca in which he stated that 
«his khash mehal officer knew the place of occurrence well and 
that Agsimulia.Gap Part III was within the Mirkutia Group of 


e khas mehal and also within the Serajgunge Sub-Division. Read- 


ing that report the learned Additional District Magistrate of Dacca 
passed the following order in this case: “I think in the circums- 
‘tances that I have no option but to act on this report and find that 
both the Sub-Divisional officer of Manikgunge and the District 


* Magistrate of Dacca are without jurisdiction. Í therefore quash 


this proceeding being wit hout jurisdiction and direct the opposite 
party.to complain to :or move the Sub-Divisional Magistrate of 
e Serajgunge in the matter," It is against this order that the present 
Rule in directed. LN 
Having heard the parties and perused the relevant papers ,on 


: the récord we are of opinion that the order complained of is open 


‘at least to three objections, In the first place itis apparent thas 
the learned Additional District Magistrate was acting under his. 
revisional powers, No application for transfer of the case could 
possibly have been entertainable by him by reason of the fact 
that’ what: was urged on behalf of the defence was that a Court 
altogether outside the District had jurisdiction to deal with it: 
Ifthe learned Additional District Magistrate was dealing - with 
the matter in the exercise of his revisional powers he could not bave 
under the law quashed the proceedings ; but if he agreed with the 
contention urged on behalf of the defence the only course open to 
him was to make a reference to this Court so that this Court might 
pass final orders in the matter. Nextly it appears that in dealing 


with this matter the learned Additional District Magistrate did not, 


give any notice to the complainant and in point of fact fhe com; 
plainant was not heard against the contention that was urged on 
behalf of the defence. Lastly the learned Additional District 
Magistrate did not come to any proper finding of his ówa on the 
question of the local jurisdiction of the Court at * Manickgunge 
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but acted “upon the report made by the: Sub-Divisional Magistrate CRIMINAL, . 
of Serajgunge whose report again was based upon some infor- 1928. , 
mation supplied to that officer by sorfe khas mehal officer under 
him. We are of opinion that in order to arrive ata proper con- ye ) 
clusfon on the question of jurisdiction i, Would be necessary MEM HOT 
for the Barned Additional District Magistrate to give notice to Eur 
the complainant and to bring on the record such materials as 
both the parties may Gesire to adduce in connection with this í 
question, and then if hè comes to the conclusion that the con- 
tention urged on behalf of the defence has been pade out to ' é 
make a reference, to this Court for passing such:orders, . 
In dealing with this matter the léarned Additional District 
Magistrate will haye to consider also the provisions of section 182 , 
Cr. P. C. under which the learned trial Court appears to have 
acted. 
The Rule i is made absolute in the terms indicated above and s 
the order of the learned Additional District Magistrate complain- 
ed ‘of in the Rule is set aside and the case sent back to him to - 
be dealt with in accordance with the observations made above. 


A. T. M, Rule made absolute, 
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APPELLATE CIVIL. 
Before Sir Zahid Sukrawardy, Knight, Judge, and Mr. 
Justice Garlick. 
e — 
BANSHIDHAR DOBEY . Ca 
&— e 
?. : 1928, 
* é mw 
BUDANGAL DAS, pU 
Atgusi, 3 
Land in Western Duars— jetedar, if entitled to demand rent from his under- — 
lessees higher than 50 per cent. af his own reni —Gevernmeni kkas mchal— 
© Position, of the Government—Temporarily settled estates — Right ef ihe 
+ Government. i r 
* Appeal from Appellate Decree No. 1373 of 1926, against the decroe of Babu 
Haripada Majumdar, Subordinate Judge of Jalpaiguri, dated, the 17th of Novem- . ` 
ber, 1925, affirming the decree of A. E. Porter Esq; E] Mansiff, Alipur Duars, dated ° $ 
athe 15th. of September, 1924. ° e . 
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In Western Duars i in the District of Jalpaiguri, A wag a jotedar under the 
Government holding under a lease, clause 8 of which stated that A should not 
be entitled to enhance the rent*of the chukanidar more than do per cent,*of 
what A himself used to pay to the Government. B wasa chukanidar undé& A, 
In 1918 A purchased the Chukani in execution ofa decree. In 1919 A lgt out 
the chukani to L who executed a kabuliyat agreeing & pay Rs: 115 a year as 
rent. 1n 1920 B purchased the land from Land the present suit for rent was 
instituted by A against B claimiag rent at Rs, 115 a year. A question was 
raised whether A had the right to claim rent more fhan what he had agreed to 
receive from a sub-tepant by the terms of the settlenfent 3 : 

Heid, that in, view of the various enactments which have been nd and the 
Qules relating to Western Duars, A was not entitled to recover from his under 
"lessees more than 5O per cent, of the rent which he himself used to pay to the 
Government. 

_Gour Chandra Saka v. Mani Mokan Sen (1) and Sakamdar Baksh Mallik v. 
Ram Lal Hasrah (2) distinguished, s 

In Government khas mahal, the position of the Government is that of a ‘private 
zemindar ; whereas in temporarily settled estates the Government has the right to 
make rules governing the settlements and its settlement holders. 

Appeal by the Plaintiff. . x: 

Suit for rent. 


Mr. Jatis Chundra Guha for the Appellant. 


Dr. Naresh Chundra Sen Gupta and Mr. Orukram Das Chakra- 
varty for the Respondent. Ta * 


The material facts will appear from the judgment. d x 
The judgment of the Court was as follows :— ; 
This appeal arises out of a rent suit in respect of some land in * 
the Western Duars in the District of Jalpaiguri. The plaintiff is a 
jotedar and the defendant is a ckukanidar under him, In 1918 
the chukani was purchased by the plaintiff in execution of a decree, 
In Chaitra 1325 (1919) the plaintiff let out the chukani to one 
Lepta Uraon who executed a Kabuliyat agreeing to pay Rs. 115° 
as rent. In rgz0 the de fendant purchased the land from Lepta 
Uraon, The plaintiff has brought this suit for rent at the rate of 
Rs. 115 a year, The defendant has pleaded that the plaintiff is not 
entitled to recover the rent at which he settled the land but at the 
rate of Rs, ro4 odd „which is the rent recorded in the settlement 
record. Both the C ourts have accepted the defendant's plea and 
decreed the suit at the rate admitted by him. There “vas also a 
plea of payment. The plaintiff appeals and itis argued on his 
behalf that the defendant is bound by the engagement entered into 


(1) (1903) I. L. R. 32 Cale. 463... e 
(a) (1910) I. L. R. 37 Calc. 449 ; 11 C, L. J. 364. M 
. e 


, By the repeal of the Act of 1869 the Civil Procedure Code was 
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by Lepta Uraon (his vendor) and he cannot plead that he is not 
liable for the rent fixed in Lepta’s Kabuliyat. Forthe defence it 
is ergued that under the law as it obtains in that part of the country 
she plaintiff is not entitled to recover more than 5o per cent of the 
rent which he himséff pays to the Governgient; 


In order to appreciate the value of the respective contentions of 
the parties it is necessary to trace the history of the Western Duars 
and of the law im forcesthere. The territory known as the Western 
Duars was ceded by the Bhutan Government to tite British Govern- 
ment in 1866. By Act XVI of 1869 (The Bhutan Duars Act) the 
jurisdiction of the ordinary Civil Courts taking cognizance of suits 
in respect of immoveable property, revenue and rent in the territory 
was excluded ` and certain rules were framed by the Government® 
which formed the schedule to the Act, which had the force of law 
there. It was, however, found that the Act of 1869 was defective 
in many respects and so it was repealed by Act VII of 1895. In 
1895 the Scheduled Districts Act (XIV of 1874) was declared to be 
in force ih the Western Duars ; and Act XXIII of 1863 (the Act’ 
to provide for the claims to waste land) was also extended to the 
territory, See the Gazette of India of the 24th September 1875. 


held to be in force in the Duars ;. Brojo Kanto Das wẹ Tufaun 


Das (1). But no substantive law was declared to be in force there , 


e&cept what would be extended under the Scheduled Districts Act. 
In 1895 the Lieutenant-Governor of Bengal with the previous 
sanction of the Governor-General extended Act X of 1859 and Act 
V of 1867 (B. C.) to the Western Duars under the Scheduled 
Districts Act, By a notification dated the sth November 1898 the 
Lieutenant-Governor of Bengal similarly extended under the 
Scheduled Districts Acts the Bengal Tenancy Act to the Western 
Duars with some restrictions of which the following clause is rele- 
vant for our purposes: ‘‘Where there is anything in the said 
Bengal Tenancy Act which is inconsistent with any rights or obli- 
gations of a jotedar, Chukanidar, Darchukanidar, Adhiar or other 
tenant of agricultural land as defined in settlement proceedings 
heretofore approved by Government or with the terms of a lease 
heretofere granted by Government to jotedar, chukanidar, dar- 
chukanidar, adhiar or other tenant of agricultural land such rights, 
obligations or terms shall be enforceable notwithstanding anything 


‘contained in the said Act.” When the Duars became included in 
e 


(1) (1899) 4 U. W. N. 287, . 
e z i 
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Cvit the late province of Eastern Bengal and Assam that Government 
deni by a notification dated the 7th November rgo8 extended under 


the Scheduled Districts Act, the Bengal Tenancy Amendment Act 

ve 1903 and the Eastérn Bengal and Assam Tenancy Amendment 
Budangal Das. Act of 1908 to the Duarg with some restrictidhs one of which was 
the same as contained in the notification of the Bengal ‘Govern- 
ment of the 5th November, 1898. 


E s After the acquisition of the territory byethe British Government 
there have been periodicai settlements by the Government laying 
- down rules to" be*in force during the settlements, The first settle- 
*ment was in 1871, but no noti ce was taken in it ofthe interest of 
chukanidars, The second settle ment was in 1880 by which the rents 
. * payable by chukanidars w ere fixed for the term ofthe settlement 
and the Settlement Officer was autho rised to enhance the rents of 
chukanidars up to 50 per cent. ofthe revenue. The third settle- 
ment, commonly known as Sander! s settlement, was made in 1889 
fora period of 15 years under which the rents of the chukanidars 
` were fixed for the term of the settlement on the principles that they 
should ordinarily pay Rs. 50 per cent. above the jotedari rates. 
+ The rules laid down by:this settlement with occasional modifications 
* have been adopted in subsequent settlements, The Western Duars, 
is goverged by the Waste Lands Act and the Waste Lands Manual 
- . IọIīọ9.gives the rules under which leases of waste lands in'the 
Western Duars are made. It prescribed the form of lease (whith 
is Form D at page 32 of the Manual) to be adopted incase of « 
renewal of leases in the Western Duars. The condition attached 
to the lease have from time to time been modified and the lease 
which was granted by the Government to the plaintiff in 1922 
contains a clause—being clause 8 —that he shall not be entitled to 
p". enhance the rent of the chuk anidar more than 50 per cent, of what 
he himself pays to the Government, The history of the various 
settlements in the Western Duars and the rules obtaining there will 
be found in Chapter VIII of the Eastern Bengal and Assam District 
Gazeteers by Grunting. It is noticeable that clause 2, part I, 
chapter I of the rules given in.the Bengal Waste Lands -Manual 
says that the rules aré executive orders not ordinarily framed under 
any particular law ; and one of the rules says that in orderéo avoid" 
sub-infeudation the under-tenants of the jotedars are prohibited to 
create subordinate tenures and that the Civil Courts shall Aot take 
cognizance of cases between such parties. The Government thus 
* assumes the right to make laws for the territory. 
d . ‘Thisebeing the state of the law in that part of the country, we « 


dr. ee 
Banshidhar Dobey 
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have to see if the plaintiff is entitled to demand rent under the 
ordinary law of contract higher than 5g per cent, of his own rent. 
There can be no doubt that in view of the various enactments 
which have been passed and the rules relating to the Western 
Duars the Governmerk. in that temporarilye #ttled estate has the 
power to'frame rules which have the force of law. The right of 
the Government to make laws for temporarily settled estates has 
been reserved by the Bengal Tenancy Act by sections 191 and*1ga. 
The last clause of section 192 empowers the revenue officer to fix a 
fair and equitable rent notwithstanding  anytlfng" contained 


in the contract between the parties, In such districts which are * 


inhabited by aboriginals the Government has reserved to itself'the 
right to make rules ‘or laws by its executive orders as part of its 
administrative policy, But it is argued on behalf of the plaintiff 
that in spite of the restriction in the plaintiff's lease with regard to 
the amount at which he is entitled to sublet his holding, the 
defegdant is bound by his contract, rather the contract made by 
his vendor 4and in support of this contention reliance has been 
placed upon the cases of Gour Chandra Saka v. Mani Mohan Sen 
(1) and Jakandar Baksh Mallik v. Ram Lal Hasrah (a). The 
above cases came from the Districts of Nadia ahd Hooghly 
réspectively which are permanently settled districts. In. these 
case? the Government let out its khas mehal and in the Kabuliyats 
whieh the tenants executed in favour of the Government they 
stipulated that they would not charge from their sub-tenants rents 
higher than what they paid and 5o per cent. more. The sub-tenants 
agreed to pay higher rents than what the Government tenants were 
entitled to. claim, The learned Judges held that the contract 
between the parties was enforceable notwithstanding the clause in 
jhe lease which could only be enforced by the Government and 
not by a stib-tenant. 'These cases have no application to the 
present case as they relate to Government khas mehal in which* 
the position of the Government is that of a private zemindar ; ' 
whereas in the temporarily settled estates the Government has the 
right to make rüles governing the settlements and its settlement- 
holders. Ina case like the present there i$ no question of a 
third party enforcing a contract between two other parties or that 
the lessee is bound by the terms of his lease, under which he holds 
the land under his landlord. The Government has settled this 
land under rules prohibiting sub-letting ata rate higher than that 


. 
(1) (1905) 9 L L, R. 32 Calc. 463. 
e (2) (1910) I. L.R. 37 Cal. 449 ; 11 C. L. J. 364. ad 
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fixed by the temporary settlement.: The question ‘therefore is 
whether-the plaintiff has the right to claim rent morg than what 
he hag-agreed to receive fsom a sub-tenant by the terms ofethe 
settlement, The miles as they stand do not confer any suc right 
to the plaintiff. The*decision of the lower appellate Court is in'our 
opinion correct and this appeal is-dsmissed with costs, .' 


D. M, G. , Appeal dismissed, 


Before Sir Zahid Sukrawardy, Knight, Judge, and 
Mr, Justice Graham, 


JUBBAR ALI SARDAR f : 
v. l i l f 
. MANMOHAN PANDEY.* dag 


Precesdings—Bengal Tenancy Act (VII of 1885), Secs. 7, 105—Application by 


landlord ‘jor settlement af fair and equitable rent —Proceedings, institution 
of— Receiver appointed under O. 40 R. 1 Civil Procedure Code (Act Vor 
1908), if can institute proceedings under Section 105 Bengal Tenancy 
Act, without leave of the Court appointing him—Omission op to 
description of plaintiff as receiver, effect oj—Pariy appointed receiver— 
Purchaser from receiver continuing the proceeding— Initial defect—* 
Proceedings under Sec. 105 B. T. A. governed by Civil Procedure 
Code—Guardian, appeintment of, after time, affect of—Application 
under S. 105 B. T. A., nalure of—Requirement of Sec. 105 BoT, A.—Pariy 
in first Court of appeal—Famawasil-baki papers, proof of—Hvidence Aci 
(1 of 1872), Sec. 32 (2)—~Admissibility of evidence—Objection, where te be 
made—Presumption thai the writer is dead—Proportion of rent to be paid 
by tenure-holder. : 


A Receiver appointed under O. 40 R. 1 of the Code of Civil Procedure, 


can institute proceedings under section 105 of the Bengal ‘Tenancy Act, for 
the settlement of fair and equitable rent, without the leave of the Court 
appointing him. Such | proceedings are taken in course of proper and due 
management and for the improvement of the property. - 
The omission as to the description of the plaintiff as Receiver does not ‘ren- 
der a suit or proceeding incompetent, if under the letter of appointment he has 


j ° i 
"Appeals from Appellate Decrees Nos. 1656 to 1663, 1726 to 1733 and 1742 


"of 1925, against the decrees of M. C. Ghose Esq, Special Judge of Jessore, dated 


the 25th March, 1925, modifying those of Babu Anath Bandhu, Roy, Assistant 
Settlement Officer, Jessore, dated the 31st May, 1934. `. e * 
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the power to institute the suit. The proceeding was instituted ‘in’ the course of 

. . n) 
the management of the property over which he was appointed Receiver. 
Sagat Tarini Y. Naba Gopal (1). è 


Ifa party is appointed Receiver, he does not®lose his character as a party to 
thé suigfnor a fortiori does he lose the right that he possesses as proprietor of the 
property in reapect of whifh he is appointed a Receiger#: Scott v.Platel (2). 

By appointing a Receiver the Court takes upon itself the management of the 
property during the continuance of the litigation. The proprietary right or 
interest in the property is not transferred from the rightful owner either to the 
Court or to the Receiver appointed by it. ° 


There is no bar in law to the proprietor dealing with hig preperty though a 


Receiver may have been appointed in respect of it with certain reservations with , 


regard to the right of the Court to manage the property through a Receiver. 


"The strictness of the zule as to the necessity of the leave of the Court to bring 
or defend the suit applies more appositely in the case of appointment of a per- 
son who is not a party to the suit or who is not interested in it. 


The initiation of the proceedings under section 105 of the Bengal Tenancy 
Act even without the leave of the Court is not ‘absolutely void but can be subse- 
quentéy sanctioned by the Court appointing the plaintiff as Receiver 


- During the course of the proceedings under section 105 of the Bengal 
Tenancy Act and before they had terminated, the original plaintiff G had sold 
his interest in the property to the respondent M who continued them up to the 
finish 1 
° Held, that whatever defect there might have been at the institutign of the 
proceedings, had ceased to affect them when M hecame the proprietor and con- 
tinted the proceedings in his own name. 


When once an application under section 105 of the Bengal Tenancy Act is 
properly made, further proceedings are governed by the Cade of Civil Procedure : 
Kali Charan v. Mahammad Ismail (3). 


The fact that a guardian is appointed after 2 months from the publication of 
the record-of-rights will not render the application under section 105 of the 
Bengal Tenancy Act barred by limitation. 


An application under section 105 of the Bengal Tenancy Aet or even a suit 
under section 106 of that Act, is in the nature of continuation of proceedings in 
e 

connection with the preparation of record-of-rights. 


The requirement of the law as laid down in section 105 of the Bengal Tenancy 
Act, is satisfied, if the application is made by a party to the record-of-rights 
against a party in whose favour an entry has beon made in the record-of- 
rights. 

° Raja Sati Prasad v. Sanalen (4) commented on. Maharaja Bir Bikram v. 
Ambika G and Srimati Siba Kumari v. Doshi (6) felctien to. 


(1) (1807) I. L, R. 34 Cale. 305 3 5 C. L. J. 270. 


(2) (1847) 2 Ph. 239. (3) (1924) I. L. R. 52 Calc. 139. 
(4) (1920) 25 C. W. N. 38. (5) (1926) 43 C. L. J. Sor. 
(6) (1927) 46T, L. J. 555. : 2 
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Civi, A party in the first Court of appeal expects that all the objections which he 
1938. has taken to the decree should be considered by the appellate Court in the same 


nme way as they were considered by tpe trial Court, : . 
Jabbar an Sardar jama-wasil baki papers may We proved in evidence under section 32 (2) Bf the 
Manmohan Pandey, Evidence Act without ady corroboration, »° 
Where admissibility of & eertain document rests upon facts whichgneed to be 
proved, the proper place to take objection is the trial Court where the document 
is admitted. » 

s . Where the evidence was that the Jama-wasil-haki papers were of the time 
of the previous landlords which came into the hands of the present applicant 
under section W5 qf the Bengal Tenancy Act after his purchase, that many of the 
Gomasthas of the previous landlords were dead and the Court was not ina posi- 
tion to ascertain as to whether the papers were written by any of those persons 
and there was nothing to show that the papers were in the hand of any one now 

. living and these papers were about 45 years old: 
" Held, that a Court of fact] might presume that the writer was dead at the 
time they were produced : Dukka v. W. N. Grant (1). 

a Under section 7 ofthe Bengal Tenancy Act the profit left to the tenure- 
holder should not be less than 10 per cent. The proportion generally paid to the 
landlord and tenant is 40 per cent to the latter. and 6o per cent tothe former. 

Appeal by the Tenants. 
Proceedings under section 105 of the Bengal Tenancy Act. 
The material facts appear from the judgment. 2) 


Babus Bijoy Kumar Bhattacharjee, Tarakeswar Pal ar 
and Jitendra Mohan Banerjee for the Appellants. 


Mr. Sarat Chandra Roy Chowdhury and Babu Annada Charan * 
Karkoon for the Respondent. 


The judgment of the Court was delivered by 


Suhrawardy, J:— The tenants are the appellants in this group 
February, n of eight appeals which arise out of proceedings under section | 


- 105, Bengal Tenancy Act. The respondent landlord claims ° 
. gettlement of fair and equitable rent in respect of the lands of the 
: . appellants who have been entered inthe record-of-rights as set- 


tled raiyats. The defence mainly was that the defendants. were 
mokarari tenants whose rents were not liable to enhancement. 
Both the Courts below have held that the jamas ‘are liable to 
enhancement and settled rents in respect thereof. The Assist- 
ant Settlement Officer; enhanced the rents under section 30(b), 
Bengal Tenancy Act, for rise in the price of staple food crop to 234 
annas in the rupee. The learned Special Judge reduced it to 


. B (1) (1912) 16 GL. J. a4. 
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2 anpasin.the rupee, Except this modification the decisions of Civit. 
the first Court in the cases before us were upheld in appeal. a8, 4 
e 


.Seme preliminary objections have,been taken before us with Jabbar Ali Sardar 
rega to the validity of the proceedings in fhe trial Court which 
are common grounds in all these appeajse The first objection pas 
under this head is on the ground that Gunendra Nath Basu  SWkhrewardy. 7, 
Mallik who made the applications under section ros, Bengal m 
Tenancy Act, wag a Receiver appointed by Court in respect of , 
the property insuit and as the applications wére filed without 
the leave ofthe Court which appointed him ReceNver the pro- = 
ceedings are bad in law and they should not have been continu-* 
ed. During the course of the proceedings Gunendra Nath Basu 
Mallik sold his inttrest inthe lands in suit to the respondent * . 
before us— Monmohan Pandey— who continued the proceedings 
under section ros, Bengal Tenancy Act. There is no evidence 
onthe record, as has been admitted by the appellants’ Vakil, 
except the kabala executed by Gunendra Nath Basu Mallik in 
favour of, Monmohan Pandey, relating to the appointment of ° 
Gunendra as Receiver in respect of this property. From a peru- 
sal of the kabala it appears that Monm ohan Pandey had brought , 
a suit on a mortgage which he held against Gunendra Nath. e 
fn th&t suit Gunendra was appointed Receiver by the Court for 
the epurpose of selling the mortgaged properties by private treaty 
for*paying off the mortgage debt, Gunen dra under the authority 

, thus given to him sold the properties to the mortgagee Monmo- 
han Pandey. On these facts the first question that has to be deter- 
mined is whether the proceedings were bad and void ad initio 
not having been instituted with the leave of the Court appoin- 
ting Gunendra as Receiver, In the first place, Gunendra's appoint- 

„ment as Receiver was limited to a particular purpose. In the 
second place admitting that he was appointed a Receiver under - 
Or, XL, r. 1, C. P. C., with all the powers and liabilities attached . 
to a Receiver, there does not seem to be any bar to his’ instituting 
these proceedings. As I have said there is no evidence as to the 
terms under which the Receiver was appointed ; and it may be 
presumed that he was appointed under Or.*4o, r. x Civil Proce- 
dure Code, and his appointment was in terms of the form given 
in appendix F to the Code of Civil Procedure which is the form 
in use in, the mofusil. Under those terms the Receiver is vested 
with all the powers mentioned in Or. 4o, r. (x) (d) Under a. A 
that sub-cfause the Receiver is vested with the power of bringing . 

,8uits for the Management, protection, preservation and improve- è . 


Ve 
Manmohan Pandey. 
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ment of the opie and the present proceedings are proceed- 
ings taken in course of proper and due management and for thg 
improvement of the property. But itis said that these procegd- 
ings were started byeGunendra in his own name and t ag 
Receiver. The omissien,as to the descriptien of the plaintiff 
as Receiver does not render a suit or proceeding incompetent if 
under the letter of appointment he has the > power to institute the 
suit ad it has been instituted in the course of the management 
ofthe property dver which he has been appointed Receiver. In 
the case of Jagat Jarini Dasi v. Naba Gapal Chai (1), the learn- 
eed Judges observe at page 318 thus: “ A Court may authorise 
a Receiver to sue in his own name, and that a Receiver who is 
expressly in his own name, may 
do so by virtue of his appointment with full powers under sec- 
tion 305 (corresponding to Or. 40, r, 1) is supported on principle 
and authority and is consistent with the existing practice.” 
Thirdly, there does not seem to be any bar in the circums- 


* tances of the present case to Gunendra’s instituting these proceed- 


ings in his own name as proprietor of the property in spite of 
the fact that he was appointed a Receiver in respect of it. Ifa 


e party is appointed Receiver he does not lose his character as a party 


to the suit nor a fortiori does he lose the right that he possesses 
as proprietor of the property in respect of which he is appointed 
a Receiver. In Scott v. Platel(a) it was held that a party Sy 
being appointed a Receiver does not thereby lose his privilege as 
a party to the cause, It is not disputed that if a party who is 
admittedly the owner ofa property is appointed a Receiver he 
does not lose the right of dealing with the property during the 
continuance of the Receivership by selling, or mortgaging, or 
transfering his interest therein in any way but not so as to impair 


the value of the property in his hand or to cause interference i 


with his possession of the property as Receiver. By appointing a 
Receiver the Court takes upon itself the management of the 
property during the continuance of the litigatien. The proprie- 
tary right or interest in the property is not transferred from the 
rightful owner eithereto the Court or:to the Receiver appointed 
by it. There is no bar in law to the proprietor dealing with hig 
property though a Receiver may have been appointed in respect 
of it with certain reservations with regard to the right, of the 
Court to.manage the property through a Receiver. The present 


(1) (1907) I. L, R. 34 Calc. 305 ; 5 C. L. J. 270. : 
(2 (1847) 2 Ph. 229. 
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proceedings were started by Gunendra for the improvement of the 
property and for increase in the value of the property which he 
wag charged with selling and which it, was his interest to sell at 
the highest value. The strictness of “the rife as to the neces- 


5 
Civir. 
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sity of the leave ef the Court to bripg or defend the suit Manmohan ian Pandey, 


applies %mòre appositely in the case of appointment of a person 
who is not a party to. the suit or who is not interested in it, 
Fourthly, Gunendra was a party to the settlement proceedings 
under chapter X, Bengal Tenancy Act, and an dpplication under 
section 105, Bengal Tenancy Act, was made ig tae course of 
those proceedings which a party to them is entitled to maintain. e 
Fifthly, the initiation of the proceedings even without the leave of 
the Court was not absolutely void but could have been subse- e 
quently sanctioned by the Court appointing Gunendra as Receiver. 
During the course of the proceedings and before they had terminat- 
ed Gunendra had sold his interest in the property to the respon- 
dent who continued them up to the finish. Whatever defect there 
might have been at the initiation of the proceedings must be taken * 
to have ceased to affect them when Monmohan became the pro- 
prietor and continued the proceedings in his own name. This 


Sukramardy, s, 


ground accordingly must be overruled, . 


e he second preliminary objection taken to the proceedings is 


that the respondent Monmohan being the &ar/a of a joint” Mitak- 
skara family is not competent to maintain proceedings under sec- 
tion 105 being one of several landlords his co-sharers being his sons. 
The proceedings at the start were not open to this objection and 
it has been held in Kali Charan Singha v. Makammad Ismail 
Chowdhury (x) that if proceedings are started regularly it would 
make no difference if during the continuance of them one of the 
co-sharer landlord dies, and when once an application is properly 


* made further proceedings are governed by the Code of Civil Pro- 


cedure. But on the merits, this objection has no force. It hag 
not been proved that the respondent is still à member of a Mifak- 
skara family consisting of more members than one and that he is 
still governed by the law of that School A case connected 
with the family to which the respondent belongs came up to this 
Court, namely, the case of Saruda Prasanna Roy v. Uma Kania 
Hasari (a). In that case it was held that the family of which the 
respondent was a member migrated more than two hundred years 
ago from upcountry to Bengal and had adopted the Bengal 


(1) (1924) 1. L. R. 52 Calc. 139. 
(3) (1922) I. L. R. 59 Calc. 370 ; 37 C. L. J. 233. - 
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School of Hindu Law as the law governing it, "We; have referred 
to the paper-book and the ,decree in the case and we find that 
Monmohan Pandey is a descpndant of the ancestor who had miggat- 
ed to this province fhore than two hundred years ago an had 
adopted the DayabhagaeSghool of Hindu Law by which the family 
is being governed. This objection must also be overruled!’ 

The third preliminary objection is to, the effect that some 
tenants, specially in Second Appeals Nos. 1656,.1658 and 1662 
were joined aftér the period of limitation, namely, two months 
from the date af the publication of the record-of-rights. The 
efact appears to be that an application was made under section 
ros against the tenants whose names were recorded in the record- 


e ofrights. But at the time when the application was made 


some of them were dead. It is argued that the applications 
against the dead persons are incompetent in the same 
way asa suit against a dead person is not maintainable. In Se- 
cond Appeal No. 1662 this objection is of no avail because the 


* defendants there were properly described but as they weye minors 


at the time their guardian was ap pointed subsequently. The fact 
that the guardian was appointed after two months from the ' pub- 


e lication of the record-of-rights will not render the application bar- 


red by limitatation. On the recent authorities of this Cour? thé 
objection must be regarded as without substance. In the case of 
Raia Sati Prasad Garga Bahadur v. Sanaton Jokara (1) & view fas 
expressed that proceedings under section 105, Bengal Tenancy 
Act, are inthe nature of suits and all the formalities and the pro- 
cedure laid down by the Code of Civil Procedure should apply to 
proceedings under that section. This broad proposition was not 
necessary for the decision in that case in which the principal 
question raised was whether the proceedings by a member of a 


joint Mitakskara family were maintainable in view of section 188, i 


Rengal Tenancy Act, and it was held that they were not, The 
opinion expressed in Raja Sati Prasad Garga’s case (1) has not 
been accepted in subsequent decisions. In Maharaja Bir Bikram 
Kishore Manikya Bahadur v. Ambika Charan Dutta Majumdar (a) 
it was held that in zn application under section ros, Bengal 
Tenancy Act, it is not necessary for the landlord or the tenant ta 
name any person as opposite party and that all that is necessary 


. is to indicate the holdings in the record in respect of which settle- 


mént of fair and equitable rent is sought. This view has been 
endorsed by the Chief Justice and Mr. Justice D. N. Mitter in 


(1) (3920) a5 C. W. N. 38. (a) (1926) 43 C. L. J. 591, 


* 
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Srimati Sita Kumari Devi v, Doshi Ghosain (1). Whatever view 
I gight have previously expressed in the matter, on reconsidera- 
tion, I think that the interpretation put üpon the law in these later 
cases £F correct, It seems to me that an applieation under section 
105, Benen Tenancy Act, or even a suit under section 106, Bengal 
Tenancy* "Act, is in the nature of continuation of proceedings in 
connection with the preparation of record-of-rights. Section 105 
says that within two months from date of the certificate of the 
final publication of record-of-rights the lannlord or*the tenant may 
apply for settlement of fair rent; and section ro provides that 
in proceedings under part III which deals with settlement of rent 
and decision of disputes a suit should be instituted within three 
months from the date of the certificate of the publication of the 
record-of-rights relating to the disputes mentioned in that section, 
Both the application and the suit are to be filed and instituted 
before the Revenue Offcer and these proceedings come under 
Chapter X, Bengal Tenancy Act, which is headed as “ Record-of- 
rights and settlement of rent.” Whatever may be said with regard 
the application under section rog without naming. any party 
against whom it is directed the requirement of the law to my 
mind is satisfied if the application is made by a party to the record- 
of-rights against a party in whose favour an entry has been made 
in the record-of-rights. In this view the third preliminary objec- 
tidp must fail, 

Now, certain special grounds have been taken in some of these 
appeals. In Second Appeal No, 1661 the objection taken is that 
the view of the lower Court that the Ekrar filed in that case 
showed variation of rent is not correct. A translation of 
the Ekrar has been placed before us and we are satisfied that 


2 the view taken by the Courts below is justified. The Ekrar 


shows that the defendants’ predecessors applied for settlement 
of the lands in suit held by the late tenant Gour Mondal far 
a period of ten years and there was a stipulation to the 
effect that after the expiry of the term there should be: a subsi- 
diary settlement with the tenant. Reading the Ekrar as a whole 
it appears that it was an agreement for fresh» settlement in respect 
ofa holding which previously -stood in the name of another 
tenant, 

In the Second.Appeal No. 1656 the ground don is that the 


kabuliyat upon which the Courts below have relied as showing 
, Variationeof rent has been misconstrued, The kabuliyat, however, 


(1) (1927) 46 ©, L. Je 555. 
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shows that the land was purchased in execution of a rent decree of 
which the landlord was in khas possession by taking. delivery of 
possession through Court. Ht was re-settled with the appellant's 
predecessor togethers with another plot of land at a jama whigh Was 
not the same as hag been paid by the eriginal tenant, This 
objection also fails. Ed 

With regard to the other cases a general ground has been 
taken that the decrees upon which the Court below have relied to 
prove variation of rent do not relate to the holdings in suit. This 
ground was got taken in any ofthe Courts below nor has it been 


, taken specifically in this Court in the memorandum of appeal. 


It ig very difficult for the second Court of appealto determine 
a question which mainly depends upon faets, It is possible 
that no objection was taken upon this ground at the trial Court 
because it was understood by both parties that the decrees related 
to the jamas in suit or it may be that the landlords’ papers showed 
that the old jama as mentioned in the decrees continued in the 
We cannot give effect to this conten- 
tion at this stage of the litigation. 


In Second Appeal No. 1663 the objection taken is that the 
Special Judge has not considered the special features of this case 
and has not come to any finding with regard to them. 'Thi$ 
objection has substance in it. It appears that the learned Judge 
has confined his attention mainly to the question about fhe 
tenancy being held at rates fixed in perpetuity or otherwise. He 
has not considered the preliminary objections to which I have 
referred at length before, which in the face of them do not seem to 
be entirely frivolous. The learned Judge ought to have dealt with 
the points raised in these cases and should not have contended 
himself by observing that the preliminary points were rightly 
dismissed, A party in the first Court of appeal expects that all the 
Objections which he has taken to the decree should be considered 
by the Appellate Court in the same way as they were considered 
by the trial Court. In this appeal the defendant filed very old 
rent receipts which show that the same jama continued for 
about fifty years. The trial Court discarded the presumption 
raised by this fact by making reference to the plaintiffs papers 
which showed that the rent of these holdings was at sometime 
reduced. This is a matter which ought to have been examined 
by the lower Appellate Court and we think that in this case the 
learned Judge has not given that consideration which tHe special . 
facts deserved, We, accordingly, set aside the 


judgment ., 
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of the lower Appellate Court in this case and send the Civil, 
case back to that Court for a rehearing of the appeal. 1988. 
e 


In second Appeal 1742 which forms, one of this batch the 
graung taken is that the tenant should hav& been recorded as v. 
raiyat and not as temure-holder, as was gone by the Assistant Menmoban Pandey. 
Settlement Officer, In the finally published record-of-rights the ^ SwAramardy, y. 
tenant was described as a tenure-holder. The trial Court held that prc 
the tenant had adduced no evidence to rebut the presumptioa of ' 
the correctness of the entry in the record-of-righfs, We cannot 

say that the Court was not justified in holding that the tenant was 

a tenure-holder relying solely upon the record-of-rights without , 

any evidence to controvert it. This point moreover was not taken 

before the learned Special Judge and is not mentioned in his , 
judgment, This appeal also fails, The result is that all the appeals 

ofthis group failand are dismissed with costs,—one gold mohur 

in each case except No. 1663 which is remanded to the lower bd 
Appellate Court for further hearing: costs to abide the result, 
hearing fee,one gold mohur. 

Second Appeals Nos. 1726 to 1733 :— 

In this group of eight cases the same preliminary objections are 
urged as were taken in the other group of cases comprising Second , 
Appedls Nos. 1656 to 1663. It is not necessary to repeat the grounds 
which have induced us to overrule all those objections and they 
aretaccordingly overruled, 

In second Appeals Nos. 1726 and 1731, it js stated that appli- 
cations under section rog were made against dead persons. We 
have already dealt with this point and it need not be further con- 
sidered. This objection cannot prevail. 


In No. 1726 a special ground is taken that the learned Judge 
eis wrong in saying that the tenants have not produced rent-receipts 
showing uniform payment of rent for a period of more than ao 
years, It has been pointed out that certain rent-receipts Exhibits . 
Dr7;—D4o were filed by the appellant which are more than 20 
years old. The learned Advocate for the respondent has answered 
by saying that there is nothing on the record to show that the 
rent-receipts Dr7—D4o related to this holding.’ These rent-receipts 
stand in the name of one Joy Gopal Chakravartt and the holding 
in suit stands in the name of Hochan Mondal. There is no evidence 
as to how Hochan Mondal succeeded to the jama held by Joy 
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Gopal, It has further been brought to our notice that no speci- e 
fc ground has been taken in the grounds of appeal filed in this . 
ə Court though subsequently the appellant served the respapdent b . 
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with a copy of the ground relating to this objection which he 
intended to urge at the hearing. This objection fails. " 

Objection has also been, taken that the decrees relied on bysthe 
Courts below have not been proved to relate to the holdings i ig suit. 
We have dealt with thig objection in the other cases.and overrule 
it on the same grounds. 7: 

A great deal has been said in connection with these cases as well 
as ing the cases of the other batch which we have just disposed of 
with regard totHe Jama Wasil Baki papers produced by the plaintiff 
and proved eon his behalf. It is said that these papers under the 
law are only admissible in eviderce if they are corroborated under 
section 34 of the Indian Evidence Act. Itis, however, conceded 
that these’ papers may be proved in evidence *under section 32 (a) 
of the Evidence Act without any corroboration, The evidence is 
that these papers were of the time of the previous landlords which 
came into the hands of the respondent after his purchase. There 
is further evidence that many of the Gomasthas of the previous 
landlord are dead. We are not in a position to ascertain as to 
whether t he papers were written by any of those persons, There 
is nothing to show that the papers were in the hand of any one 
now living. These papers are about 45 years old anda Court of 
fact, may in the circumstances of a particular case presume that 
the writer was dead at the time they were produced. In Dukka 
Mandal v. W. N. Grant (1) entries in papers began over 7o yéars 
before the action was tried, and it was presumed that the person E 
who made them was dead and could not be called. A Court of 
fact, ina proper ca se may raise sucha presumption also in this 
case, Butthe point does not seem to have been taken in any of 
the Courts below. Where admissibility of a certain document rests 
upon facts which need to be proved, the proper place to take 
objection is the trial Court where the document is admitted, In i 
the present case it may be the Courts below presumed that the 
writers of the papers were dead. We .cannot allow this ground 
to be taken for the first time in second appeal. This objection also 
fails, In the result all these appeals are dismissed with costs—one 
gold mohur in each aase. 

The respondent has filed cross-objections in both the batches 
of cases and does not press them at this hearing. They are 
dismissed. 

In Second Appeal No. 1742 the cross-objection has basa pressed 
and itis to the effect that the calculation made by the learned 


(1) f912) 16 C. L. J. 24, 
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. Judge as to the division of assets of the tenure is not correct-on "Civir. 
the facts of the case, The learned Special Judge has deducted ro 19287 


pst cent, from the gross assets unde? the heading of collection . 
ehafes. Of the balance that is left over he has allowed 40 per 
cent. tathe tenure -holder and 6o per cert.” to the landlord. The Manmohan an Pandey, 
trial Coürt allowed 65 per cent. to the landlord upon the gross Sukrawardy, g. 
assets, Under section,; of the Bengal Tenancy Act the profit left ~~ o a‘ 
to the tenure-holder should not be less than ro per cent. fn the T * 
present case the learned Judge has allowed him about 50 per cent, 
including the cóllection charges. The proportion ķenerally allowed 
in this Court is 4o per cent. to the tenant and 60 per cent. to the* 
landlord. We accordingly modify the decree of the lower Appéllate 
Court and order that in this case the rent of the landlord be * . 
assessed at 6o per cent. of the total assets found by the Court a) e 
below. We allow the cross-objection but we make no orders as to ` 

_ costs, 7" 

A. 9. M. Appeal No. 1663 allowed and case remanded: , 

* Other appeals dismissed : Cross-objection 
in S. A. No. 1742 allowed: Other cross- 
objections dismissed, 


' Jabbar alt Sardar 


CIVIL REVISION. 


Before Sir Zahid Suhrawardy, Knight, Judge, and M. de 
Jack, 


RAMGOPAL SANYAL AND ANOTHER 
v. : i n ' wA . 


NARENDRA NATH GHATAK,* TE ww 


Reviston—~ Second appeal— Order on appeal dismissing a swit— Suit dismissed 
under O. 7 R. 11 of the Code of Civil Procedure (Act V of 1908)— Civil 
. Procedure Cede, Secs. 2, 115. 
An application for revision under section "s ‘of the Code of Civil Procedure 
is incompetent as second appeal lies against an order passed in appeal from an 


*Civil Revision Case No. 541 of 1928, against the order of the District 
Judge of Rajshahi,dated the goth January, 1928, affirming that of Subordinate 
e Judge of Rajshahi, ! E ^c . 
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order rejecting a plaint under O. 7 R. 11 of the said Code (whatever the order 
of the lower appellate Court may be and on whatever ground it may be based): 


Mathura v. Amiruddi (D. — , mE" 
Application for Revision under section rrs of the Cale «of 
Civil Procedure by the, plaintiffs. ue c 


Suit for a declaration that the sale held in execution ofa 
decree obtained by the opposite party was null and void, 

The materiabfacts appear from the judgment; 

Babu Nwfpendra Chandra Das for the Petitioners, 

Babs Jatindra Mohon Chaudhury for the Opposite Party. 

The judgment of the Court was as follows: 


This revision petition is directed against an order of the 
District Judge of Rajshahi dated the 30th January 1928, dis- 
missing the petitioners’ appeal onthe ground that no appeal lay 
from the order of the trial Court to him. The plaintiff petition- 


. ers brought a suit in the Court of the Subordinate Judge of*Raj- 


shahi for a declaration that the sale held in execution “of a decree 
obtained by the opposite party was nulland void, The Subordi- 
nate Judge ordered the petitioners to put in court-fees sufficient 
to cover the val ue of the claim The petitioners instead qf dq- 
ing that applied for amendment of the plaint. The learned Subor- 
dinate Judge reje cted the petition for amendment and thgre- 
after rejected the plaint under Order 7, rule rx C. P. C. That 
order is according to the definition of ‘decree’ as given in section 
2C. P. C.a decree and was open to appeal. The petitioners 
appealed to the District Judge who dismissed the appeal on 
the ground that no appeal lay to him. 

This Rule has been obtained against that order and a preli- 
minary objection is taken that section 115 C. P. C. does not 
apply a8 in the present case the order of the Court below was open 
to appeal We think that the pre liminary objection should pre- 
vail The orderrejecti ng a plaint is a decree. An order passed 
in appeal from that order is also a decree and is therefore open to 
a second appeal to thjs Court. The learned Vakil for the petition- 
ers argues that ¡where the lower appellate Court holds that no 
appeal lies to him, there is no appeal to this Court and *his only 
remedy is to proceed with the help of section 115 C, P. C. This 
is not a correct view of the law. Whatever the order of the lower 
appellate Court may be and on whatever ground it may be based, 


(1) 4503 8 C. W. N, 64. 


9. 
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the effect of it is that the plaintiffs! appeal is dismissed, and if from Ci. 
the original order there was an appeal to the District Judgea Taa 
second appeal to this Court is also avaMable from the order of the 
District Judge. In support of this vidw we may refer to the case v. 
ot Mathura Mohan Pal and others v. PILAM (1), In this view Mem 
we think «hat this Rule is incompetent. ° — 


It is therefore . discharged with costs—2 gold mohurs. 


1928. 
were a 
Ram Gopal Sanyal 


A. T. M, "D Rule discharged. —, p 
(1) (1903) 8 C, W. N. 64. ! i 
e o - 
. å x i 
* 
APPELLATE CIVIL. - 
‘ Before Mr. Justice D.N, Mitter, 
NARESH CHANDRA BASU Civil. 
2. e 1928. 
* ' HAYDAR SHEIKH KHAN AND ANOTHER.* . po che ait 
. ` eptember, 7. 
Ejaciment—Trespasser—Co-sharer of a joint property, if can recover possession ° E 
of the whole—Bwiction to the extent of his own share— Representation of = 


i tenancy in a. Pent suit, a question of fact—Interference by High Court— 
Second Appeal—Civil Precedure Code (Act V of 1908), Order 41 Rule 33—No 
appeal by defendani—Cempetency of ike Court to make proper decree. 


A tenant in common is entitled to recover possession as against a trespasser 
to the extent of his share. i 


. Do d Hellyer v King (1) followed. 


Although a co-sharer of a joint property can maintain possession of the 
whole of the joint property as against a trespasser, yet he cannot recover possts- 
sion of the whole from a trespasser in a suit for ejectment. 


Sundar v Parbati (2) distinguished. 


' A question as to whether in a previous rent suit the tenancy was adequately 
represented or not is a question of fact andthe finding of the lower appellate 


. 
^ Appeal from Appellate Decree No. 1269 of 1926, against the decree of Babu 
Hem Chandra Bose, Subordinate Judge, Jessore, dated the 29th January, 1926, 
moditying that of Babu Jogendra Narayan Ray Chowdhury, Munsiff, rst Court, ` 
Magura, dated the 17th March, 1924. e V 
(1) 6851) 6 Exch. 791. ° 


à (2) (1889) L, R. 16 L A. 186 ; I. L. R. 12 All, 5t. ` : re 
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Cıvıl. . Court on that point cannot be interfered with by the High Court in second 
1928 appeal, . 
vw An occupancy holding was hefi by the defenda nts and their co-sharers. The 
Naresh Chandra hi 
Basu landlord brought a suit for rent “against the defendants only without g 


their other co-tenants parties. A rent decree was obtained and in execMon ‘of 

Haydar Shel Khan the same the entire holding*wes put up to auction-sale and the plaințif purchased 
the holding at the said auction-sale. Then he brought the present suit for 

ejecting the defendants. The trial Court decreed the suit declaring plaintiffs 

" title tq 57-80th share in the disputed land and Sirected that he do recover 

. possession of the said undivided share with persons owning the remaining 23-80th 
share in that lend, bin appeal the lower appellate Court modified the decree of 


the trial Court to this effect that the plaintiff could recover possession of 57-80th 
* share in the land jointly with the defendants : . 
Held, that the lower appellate Court was competent to alter the decree under 
. * Order 41 Rule 33 of the Code of Civil Procedure, 
. Appeal by the Plaintiff, 
. Suit for recovery of possession on declaration of plaintiff's 
tenancy right in the disputed land. 
The materlal facts will appear from the judgment. " 
Mr. Bireswar Bagchi for the Appellant. 
: Mr. Gogendra Nath Das for the Respondent. 
° The following judgment was delivered by e lí] 
EY f Mitter, J :—This is an appeal by the plaintiff and arises out of 
September, 7. * asuitfora declaration of his tenancy right in the disputed l¢nd 
= and for recovery of possession of the same. 

The facts of the case lie witbin a short compass. The defen- 
dants who are two in number and their co-sharers had an occupancy 
holding which carried an annual rental of Rs. 10-4 under Nitya- 
mani Dasya who sued the defendants, Eusen Bibi, Asirunnessa 
Bibi, Chandjan Bibi who are her tenants and whose names are | 

& alleged to be recorded in the sherista of Nityamani for arrears of 
. rent in respect of the said hold ing, she obtained a decree in that 


rent Suit (No. 1217 of 1919) and executed the same in Rent 
Execution Case No. 474 of 1922; the plaintiff purchased the 
holding in execution of the said decree on the rath of September 
1922 ; the defendant» were living on the disputed land by the 
erection of huts and in Falgun 1329 the plaintiff called on them 
‘to give up possession of the land by removing the huts therefrom 
‘but the defendants refused to vacate. Hence this suit. : 
z. The defence of defendant No. 1 substantially is that the decree 
P and the sale, referred to, in the plaint are not rent-decree and rent 
sale y: all the persons having an interest in the sald holding were 
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not parties in the rent suit brought by Nityamani and that conse- Civit. 
quently only the right, title and interest of those persons, who are 1928. 
parties to the rent suit, passed by the sale. Sone 


Naresh Chandra’ 
. Itjis common ground that the disputed holding belonged "S er 


origivally to one Bazari Sheikh, father of the defendants who died 


; ' Haydar Sheikh Khan 
leaving BbHind him the defendants Tomez and Adam and Kadam — 


, and Gopal Sheikh, his four.sons, and two daughters named Arfun- Mite 
nessa and Masirunnessa "Bibi as his heirs. It has been found, that ' x 
Garaz Bibi, the widow of Gopal, and the sisters*of the present * 


defendants were not impleaded in the Rent Suit No. 1217 of 1919. 
The Munsiff found that the persons who were defendants in the, 
Rent Suit No. 1217 of 1919 did not represent the entire holjing 
of Rs, ro-4 in the books of Nityamani Dasya. The Munsiff found 
further that none of the two defendants has got any subsisting title 
to the disputed land. He accordingly decreed plaintiff's suit 
declaring his title to 57-Soth share in-the disputed land and he e. 
directed that plaintiff do recover possession of the said undivided 

share with persons owning the remaining 23-8oth share in that - 

land. ; : 

An appeal was taken by the plaintiff to the Court of the Subor- 
dinate Judge of Jessore against the decision of the Munsiff and the 
Warned Subordinate Judge affirmed the decision of the Munsiff 
subject to this modification that plaintiff will recover possession of 
57#8oth share in the land in suit jointly with the defendants. The ° 
lower appellate Court found that the decree in the rent suit was = 

" not a rent decree that not only the persons mentioned by the 

Munsiff were not included in the rent suit but also Junmat, the son 

of Gopal, was not impleaded in that case, The appellate Court 

found that persons who were parties to the rent suit did not 

represent the tenancy and the sale was not a rent sale, 

The plaintiff has appealed against the decision of the Subor- = 
dinate Judge to this Court and three grounds have been taken iy " 
support of this appeal (1) that there has not been a proper deter- . 
mination of the question of representation ofthe tenancy in the 
rent suit by the persons who were. parties to the same, (ii) that as 
the plaintiff obtained symbolical possession through Court on the 
ard February 1923 against the defendant that possession is equi- 
valent to actual possession as against them and the defendants 
who do pot pretend that they have any manner of right to the 
disputed property after the sale cannot resist eviction ; (iii) that a8 EN 
there was no appeal by the defendants to the lower appellate Court 
the Subordinat& Judge was in error in modifying the decree of the 
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Munsiff by directing joint possession of the plaintiff with the defen- 
dants to the extent of their 57/8oth share. : 

With regard to the fifst ground taken the argument of the 
appellant is put in this way :—It is true that the question as to 
whether the persons ,vho are parties to the rent suit oF 1919 
represented the tenancy or not isin one sense a questio$ of fact, 
but at every point in the process of reasoning considerations of law 
have to be regarded and consequently the’ finding that there was 
not a proper representation of the tenan cy could not be accepted 
as final. Seg Hgidar Khan v. Secretary of State for India (1). The 


, following elements which were necessary to be considered in deter- 


mining the question of representation were not taken into account 
by the lower appellate Court (i) the settlement proceedings under 
Chapter X of the Bengal Tenancy Att shows that the persons 
against whom the rent suit was instituted were the persons who are 
recorded as tenants of the holding in the finally published ‘record- 
of-rights ; (ii) po step had been taken by the heirs of Bazari Sheikh 
who were not made parties to the rent suitto set aside the decree 
or sale (iii) that no proper weight has been attached to the circum- 
stance that Erphan Bibi and the other sisters of the defendants 
were not in possession of the disputed holding at the time of the 
rent sale ; (iv) the endorsement on the back of the writ of delivew 
of posséssion shows that symbolical possession was delivered to the 
plaintiff as against the defendants and the Court of appeal balow 
is in error in finding notwithstanding this endorsement that symbo- 
lical possession was not delivered ; (v) it has not been hinted in the ° 
present litigation that the arrears claimed in the rent suit were not 
due in fact or that the decree was erroneous or otherwise unjust 
in any particular. It is further said that the question as to whether 
the tenancy was not adequately represented in the rent suit and 
that the decree made therein did not operate as a rent decree has" 
pot been tested with reference to the considerations of the five 
matters just referred to. In support of this contention reliance 
has been placed on the decision of. the Judicial Committee of the 
Privy Council in the case of Ganpat v. Bindabasini (2), and on the 
decision in the case of Sarat Chandra v. Bibhabati (3). 

On the other hand it is argued ‘for the respondent that as 


Exhibits 3 and 3A show t hat the recorded tenants are the persons 
against whom the decree was obtained and Exhibit B shows that 


(1) (1908) I. L. R. 36 Calc. 15 8 C. L, J. 436. 
(a) (1920) L. R. 47 1. A, 91; I. L. R. 47 Cale, 924, 
(291920) 34 C. L, J. 302 (312). . 
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the defendants Julmat and Erfan are the tenants, the landlord Civin, 
kfiew atsome point of time that Julmat, son of Gopal, was 1928. e 


intÉrésted in the tenancy and that Nityamani knew that there were 
ténails other than those against whom the rent decree was obtained. 
It is poigted out that the record-of-rights hay not been filed in the Haydar She ikh Khan 
case, Itis also urged that the name of the original tenant Bazari 
Sheikh appeared in thesherista of Nityamani so that it is nota 
case where the names of the persons who were pajties to th rent Yr 
suit were recorded as tenants in the sherista of Nityamani so that 
it could not be said that the suit was brought agaihst “the recorded - 
tenants. It is strenuously urged that the question as to whether * 
the tenancy was adequately represented or not is a question of fact 
and it is not permissible to me sitting in second appeal to interfere * . 
with the said finding. b 
After giving my most anxious consideration to the case I think 
the contention of the respondent must prevail Both the 
Courts below have concurrently found on evidence before 
them that* the parties to the rent suit did not adequately 
represent the tenancy, and by this finding of facts I am bound 
in second appeal. tis not said that there was no proper evi- + 
gence before the lower appellate Court to sustain the finding on * 
this part of the case. I am unable to see how the defendants 
can "be estopped from contending that the decree was nota . 
rert decree or that the sale was not a rent sale, In the case of = 
* Sarat Chandra Maiti v. Bibhabati Debi (1) the sale was not set 
aside for a number of years. Ram Narayan and Lakshmi Nara- 
yan the two brothers of Tara Prosad were joined as defendants. 
The interest of Ram Narayan asa co-sharer of the tenancy was 
identical with that of his nephew’s. The evidence showed that 
ethe defendants were aware of the suit, the decree and — 
the execution proceedings. Although many years elapsed 
since the decree was made and the sale was held, no endeavout 
had been made to reopen the proceedings. In those circumstan- 
stances the Court held that there was an adequate representation 
of the tenancy in the rent suit, The facts of this case arenot similar 
to those of the present. Here the family is a° Mahomedan family 
ånd it cqnid not be said that the brothers and sisters were members 
of the same family. The first ground therefore, taken by the 
appellant, fails. 
In support of the second ground reliance has been placed . N 
on the decision of - the Judicial Committee of the Privy —* 
. (3) (1921) 34 C. L.J. 302. q 
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CrytL. . Council in the :case of Sundar v. Parbati (Y) and it is argued 

e 1928, on the authority of that decjsion that the plaintiff being* a co-sharer 
"Naresh Chan dra tO the extent of 57-8oth share are entitled to evict the defendants 
Basu who are mere trespagsers, An examination of the case befdwe the 


Judicial Committee ‘will, however, show that in that „case the 
widows were in lawful possession of the property of theif deceased 
husband and it was held that they haye an estate or interest 
i theréin in respect of their possession notwithstanding that under an 
adoption or a Will by the deceased husband a preferable title thereto 
- might exist. * It*was said by their Lordships that they (the widows) 
were entitled to maintain their possession against all new comers 
excépt the only person who can plead a preferable title but as the 
. e possible claimants were not in the field each ôf the widows could 
divide the joint estate between them. This case is no authority for 
the proposition that where a plaintiff brings a suit in ejectment he 
can get a decree for possession of the whole of the lands from 
which he seeks ejectment although he may be entitled to a lesser 
share in the said lands, All that the case decides is that a 
co-sharer of joint property can maintain possession of the whole of 
+ the joint property as against a trespasser. Reference has also 
* been made to Article 343 of Freeman on Co-tenancy and Partition 
in which the author states that a co-sharer of joint property can 
recover possession of the whole ofthe joint preperty from a*tres- 
passer and not merely to the extent of his share therein. But 
the same learned author points out that there is a. respectable body , 
of authority even in America the opposite way and it is held in 
some of the States that a co-sharer can only recover joint  posscs- 
sion even as against the trespasser to the extent of :his share in the 
joint property. The true rule is laid down in the decision in the 
case of Doe d Hellyer v. King (a) where Baron Parke said that a, 
tenant in common is entitled to recover possession as against a 
° trespasser only to the extent of his share. This was the view which 
was adopted by the majority of the Court. Baron Parke said: 
“I am therefore of opinion, that the lessors of the plaintiff being 
tenants in common with other persons, are not entitled to a verdict 
for the whole of the" premises, though they might recover less,” 
Baron Parke and Baron Alderson took a view different frgm Baron 
Platt who said: “ Now a tenant in common is the owner of the 
whole estate in common with his co-tenants; therefore as soon as he 
^ has proved his right to the possession in common "with others and 


v 
Haydar Sheikh Khan 
Mitter, J. 


* (z) (1889) L, R. 16 L A. 186 ; L L. R. 12, All. 51. . 
(2411851) 6 Bach 791: ; 30 L. J. Ex, 301, fees i * 
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that the defendant-having no such right is a wrong-doer as against Civi. 
bim, he is; in my opinion, entitled to a, general verdict for the pur- 19286 


pase-of recovering possession of the,whole. The view of Baron D a C 
B 


Platis the view contended for by the appelldht but as Baron Platt 
was in the minority, the appellant cannot «ely on his view as his Haydar Sheikh Khan 
opinion ‘did not prevail. 

In this view I think the second ground taken fails and the 
lower appellate Çourt was right in granting a decree to the plaintiffs 
for joint possession with the defendants to the extent of the plain- 
tiff’s 57-8oth share. ee - 

I now proceed to deal with the third ground. Although there 
was no appeal by the defendants, it was open to the lower appellate 
Court to make # decree which would be proper in the cir-e = 
cumstances of the case under order XLI rule 33 of the Code of 7 
Civil Procedure, The decree of the Munsif directing that plain- 


Chandra 
asu 


Mitier, F. 
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tiff should have joint possession with the other co-sharers who x 
were not parties to the suit does not seem to be in accordance with 
‘law. The lower appellate Court has put the decree in the right ' 
form. There is no substance in this gro und also. 
All the grounds fail and the appeal will be dismissed with , 
costs. e 
Doge Appeal dismissed, 
e 
Before Sir Zahid Suhrawardy, Knighti, Judge and Mr, Justice 
. Garlick. E 
KHETRA NATH BAKULY AND OTHERS . Civer. 
v. 1938. 
—— 
SHEIKH BAHARALI AND ANOTHER. * fue nb 
Permanent heritable lease—Csvenant against alienatfon— Recognition of trans- 
o fer by lessor—Suit for recovery of possession, if maintainable—Absence of 
stipulation fer re-entry, effect of—Transfer of Property Act (IV of 1882), 
Sec. I0. . 
Appeal from Appellate Decree No. 1864 of 1925, against the decree of EN 


Babu Jnan Chandra Banerjee, Subordinate Judge, 1st Court at Howrah of : 
District Hooghly, dated rgth May 1926, reversing the decree of Babu Basanta 
* Kumar Roy, Munsif, Howrah, dated 21st April, 1925. Y 


hé . 
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g ,.  Civin. In 1876 P’s predecessors granted a permanent heritable lease to one B í 
, 198 respect of land purported to be used for habitation. After B's death, the land 
rods was enjoyed by his widow M. Itf 1913 M transferred the leasehold right “in 


Khetra Natti Bakuly the land toone A. In 1918 A'f son transferred it to D. In the lease grafted 
Sheikh "Babarali, to B there was a covenant thatthe lessee should not be entitled to™trarts- 
— fer theleaáe. P then brofght this suit against D fot recovery of ion 
of the iland on the allegation that the covenant in the lease was broken and 
that D was atrespasser on the land. Itwas found by the lower appellate 
" . Court that A the transferee from M was recognised by the landlord : 
Held, that the suit by P was not maintainable on the ground of estoppel 
e and waiver. è eè ; 
Held, further, that in the absence of any stipulation for re-entry -by the 
lesgoy, the covenant against alisaation is not enforcible, 
e Under section 10 of the Transfer of Property Act, «condition restraining a 
permanent lessee from alienating his interest is altogether void in law: Ni. 
s madhab v. Narattams (1). 


° Appeal by the Plaintiffs, 


Suit for recovery of possession. 


"The material facts will appear from the judgment, e 

Mr. Satindra Nath Mukherjee for the Appellants. 

Mr. Apurba Charan Mukerjee for the Respondents. 

-The judgment of the Court was as follows : ED. 


This is an appeal by the plaintiffs ina suit for recovery of 
possession of land in the following circumstances. In 1876 fhe 
plaintiffs’ predecessors granted a permanent heritable lease to , 
one Beni Madhab in respect of land purported to be used for 
habitation, After Beni Madhab’s death the land was enjoyed by 
his widow Matangini. In 1913 Matangini transferred the lease- 
hold -right in the land to one Ambika. In 1918 Ambika’s son 
Dhirendra transferred it to the ‘present defendant. In the lease , 
granted to Beni Madhab there was a condition ora covenant that 
n the lessee should ‘not be entitled to transfer the lease. The 

plaintiffs have accordingly brought the suit on the allegation that 

the covenant in the lease was broken and that the defendant was 

a trespasser on the land. The trial Court gave a decree to the 

plaintiffs but the lowér Appellate Court has dismissed the plaintiffs" 

suit mainly on the ground of estoppel and waiver. The learned 
Subordinate Judge finds that Ambika the transferee from Matan- 

/ gini was recognised by the landlord who received rent frem him, 
. He accordingly thinks that as the plaintiffs waived the right under 


August, #1, 
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the lease of objecting to the transfer by the lessee, subsequent 
tyansferees. of the interest were led to believe that the plaintiffs did 
naf intend to enforce the covenant or that the lease was transfer- 
ablegby custom, The plaintiffs appeal ; and it is argued on their 
behalf that the leaseegranted in favour of Beni Madhab continued 
operatife ‘in the hands of his widow and of Ambika whom they 
recognized as their tenant till Dhirendra committed breach of 
covenant by selling the land to the defendant. The defendant 
accordingly is liable to be ejected. The case in'the plaint, how- 
ever, is differently made, There it was said thate the holding was 
abandoned on the death of Beni Madhab’s widow Matangini and, 
that Dhirendra son of Ambika not having been an heir of Beni 
Madhab had no interest in the land to pass to the defendant and , 
the cause of action was based upon these allegations. These alle- 
gations have not been accepted by the Courts below since they 
concurred. in finding: that the landlord accepted Matangini’s 
transferee Ambika as his tenant, The plaintiffs’ suit was accord- 
ingly misgonceived and he cannot get the relief in the suit as * 
it was brought. 

Nextly, the plaintiffs contention that the lease in favour of 


Civin. 


1928. : 
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v. 
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Beni Madhab continued operative with all its conditions and the , - 


tight to recover possession accrued on Dhirendra’s transferring it 
to the defendant, cannot also be supported. According to the facts 
mentioned by the plaintiffs in their plaint and accepted by ‘the 
Courts below the lease came to an end as soon as Matangini 
committed the breach of the covenant against alienation. All the 
subsequent holders of the land were either plaintiffs’ tenants 
being recognised by them or trespassers, Ambika was recognised 
by the plaintiffs; He purchased nothing according to the plain- 


, tiffs’ case from Matangini because she had no right to sell. What- 


* 


ever status he had in respect to the land was derived from the 
recognition by the plaintiffs: The plaintiffs, therefore cannot sue 
the defendants for ejectment on the ground of violation of the 
covenant against alienation. 

Then again in the lease in favour of Beni Madhab the lessor did 
not reserve the right of re-entry on breach of a covenant, It has 
been held in a number of cases that where the lessor does not 
reserve fo himself the right of re-entry the covenant against -lie- 
nation is not enforcible and the lessor cannot sue the holder of the 
lease-hold for recovery of possession on the breach of the condi- 
tion: Jogesh Chandra Roy v. Mokbyl Ali Chowdhury (1) ; Moham- 


(3) (1920) 25 C. W.N, 857. * 
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mad Reajuddin Ahmad v. Basuda Sundari Dasi (1) ; Mahananda 
Roy v. Saratmani Debi (a) ; Yil Madhab Sikdar v. Narattam Sik- 
dar (3) ; The plaintiffs cannog in this case rely for their rightto 
re-entry on the lease if favour of Beni Madhab. In my opinion 
the Subordinate Judge ie gight in holding tħat the plaintiffs by 


their conduct created an impression on the mind of the defendant: 


that they would not enforce the condition against alienation ‘by 
accepting Ambika the transferee from Matangini as tenant ; Doe 
v. Rowe (4) ; Doe v. Sutton (5). 

- I should like 4o say a word with regard to the decision in 
Safar Ali Mia v. Abdul Rashid Khan (6). The Munsif was oblig- 
ed towely upon this case in holding in favour of the plaintiffs, 


» The learned Subordinate Judge finds it difficult to distinguish - 


this case on the ground that there was no reservation of the 
right of re-entry by the lessor. It does not, however appear 
from the report that no right of re-entry was reserved 
and the point does not seem to have been argued at all, It 
' may be said as has been held in Mil Madhab Sikdar v. Nara- 
Ham Sikdar (3) that the condition restraining. a permanent 
lessee from alienating his interest is void in law as enacted by sec- 
e tion ro of the Transfer of Property Act. When a lessor grants a 
permanent lease he carves out a major portion of his interest” and 


bestows it upon the lessee. He has no possessory interest left» in 


the property unless he reserves to himself a right of re-entry, For 
these reasons, in my judgment the decree of the Lower Appellate 
Court should be confirmed and this appeal dismissed with costs. 


D. M. G. Appeal dismissed, 
. (1) (1916) 28 C, L. J. 278. i (2) (1911) 14 C, L. J. 585. 

(3) (1890) I. L. R. 17 Calc. 826. (4) (1826) 2 C. &, P. 246. 

(5) (1841) 9 C. & P. 706. (6) (1924)39 C. L. J, 585. 
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ee : . 
FazsENT:| Lord Buckmaster, Lord SGam, Lord Blanesburgh , 
. 9 and Sir John Wallis. * 


ads i 
® *K. L. S, V. E. ANNAMALAI CHETTY. 

: v. ; ; 

K. L. S. V. E. SUBRAMANIAN CHETTY AND OTHERS. , 


[ ON APPEAL FROM THE H1GH COURT OF JUDICATURE AT Mapras.] 
e e 


Puartition—/oint and undivided family governed by Mitakshara Law—Separate 
acquisition~-Burdem of proof—Time, running of—Right te morkeage 
challenged— Presumption. 

, A member of a joint undivided family can make separate acquisition of 
property for his own benefit, Unless it can be shown that the business grew from 
joint family property, or that the earnings were blended with joint family 
estate, they remain free and separate. 

The burden of proving in an action for partition of joint family property 
that any particular item of property is joint, primarily rests upon the plaintiff. 
Circumstances may readily cause the onus to be discharged. 

Although time cannot run against a claim to partition joint family estate 
unless there has been definite exclusion, yet the fact that in 1905 when the 
agpellapts right to mortgage jhis share of the house was challenged, he took 
no steps, strongly anggests that at that time when evidence might have been 
more feadily available he had no great faith in the value of his claim. 


Appeal No. 124 of 1927, by the Plaintiff, from a judgment and 


edecree dated the 26th January, 1926, of- the High Court of 
Judicature at Madras (Coufis-T'roter. C. J. and Ramesam J), 
reversing a judgment and decree, dated the 27th April, 1923, of 
the Court of the Subordinate Judge of Sivaganga. 
The appellant and the first respondent are brothers, and the 
Jninor second and third respondents are the sons of the first 
° respondent, The suit was one for partition. The first Court 
came to the conclusion that there was some nucleus of ancestral 
property and decreed the appellant’s claim in part. The High 
Court held that the property in the hands of the first respondent, 
was his self-acquisition and that there was no nucleus and dismissed 
the appellant's suit. The judgment of the’ Court, which was 
delivered ,by Mr. Justice Ramesam, concludes as follows :—“On 
the whole it seems to us that there is no definite proof by the 
plaintiff of any nucleus of joint family property which could have 
formed the basis of :acquisition by the first defendant of the 
properties now possessed by him, and the plaintiff is not entitled 
.fo a decree,” ` i 
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Lowndes K. C, and Sudbarot for the Appellant, 

De Gruyther K. C. and Narasimham for the Respondents. , 

The judgment of their Lordships was delivered by es 

Lord Buckmaster :—The appellant claims that hg, ‘bis 
brother the first respopdent, and his brother’s two minor sons 
who are the second and third respondents, together fotnf a joint 
and undivided family governed by the Mitakskara law as adminis- 
tered in Madras, and consequently that a half share of a dwelling 
house and certain other property in the possession of the first 
respondent are jeint estate. That the family is a joint family and 
that it still remains undivided is not in dispute ; the real question 
is whether there exists any joint property in which the appellant 
would be entitled to share. The appellant and-the first respondent 
are the sons of one Viravan Chetty, who is stated in the evidence 
to have died in 1883, but is found by the Court to have died in 
1886 ; the statement in the evidence may be a misprint, or it may 
be a misunderstanding—-1886 appears to have been accepted as 
the date of his death. Apart from the two brotherg the father 
left him surviving a widow and two daughters, but the only 
property which itis established that he possessed was a share or 
interest in a house along with his brother, and certain funds in 
respect of which the first respondent received Rs. 1129-1-6 on thè 
6th March, 1899, and Rs, 580-11 on the 18th June, rgos. Beyond 
this and some vague reference about jewellery belonging tothe 
widow, there is no evidence that he left any property at all The 
first respondent was born in 1873 and was a lad of 13 years when A 
his father died, The appellant was a mere child, In 1887 bya 
document which settled a dispute as to the division of the house, 
Rs. 220 was fixed asthe price of the share of the father and this 
sum is stated in the award to have been paid to the first respondent. 
In 1888 a site for a new house was bought for Rs. 300 and upon 
it in 1890 a house was built, and was further enlarged in rgos. 
The house is now of considerable value and itis one of the items 
in which the appellant claims a half share. The appellant's 
brother appears from the earliest time to have engaged actively in 
business on bebalf *of money lenders, and ultimately became a 
partner in some money-lending firm. The appellant originally 
claimed a share in the money so earned upon the ground that the 
business had been implemented froma nucleus of joint family 
estate. It is sufficient to say that, apart ftom the fact that the 
initials of the firm's name under which the first respondent: trades 
is V.E. S. P.L, which is alleged to bea combination of V. E, . 


. 
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denoting the father of the parties and S. P, L. the firm of N. A. S. 
P. L., there is no evidence whatever to warrant this claim, and 
thei Lordships agree with the High, Court in thinking these 
letfersgyare an unsafe guide. A member of a joMt undivided family 
can make separate acquisition of property fgrehis own benefit, and 
unless it “can be shown that the business grew from joint family 
property, or that the earnings were blended with joint family 
estate, they remain free and separate. That part of the elaim 
therefore wholly fails. j 
So also in their Lordships’ opinion does the olaim in respect 
of the two sums of 1,129 and 580 rupees. The account furnished, 
showing expenditure of moneys approximately equivalent to these 
sums after their receipt, is sufficient at this lapse of time to 
discharge the respondent from any further obligation in respect 
thereof. The real difficulty is with regard to the house, Of direct 
evidence that its site was acquired or its structure built out of 
joint estate there is absolutely none. This is not surprising ; 
the transaction took place forty years ago when the appellant 
wasa mere child, and there seems no contemporary witness who 
had knowledge of the facts. It is, of course, true that the, amount 
received for the share of the original family house is very near 
t$ theesum used for the purchase of the new site, and it is likely 
also that a sum available out of joint estate would have been 
used for this purpose. Beyond this it is impossible to go. 
Now the family appears to have had no money and their 
"needs must have been urgent for the widow had herself and three 
little children to look after apart from the respondent, It is just 
as reasonable to suppose that the money was required and used 
for present necessities as that it was kept for twelve months and 
then with some slight addition used to purchase a new site, 
“The matter is, however, complicated by further considerations ; 
the new site is said to have been bought in the name of the first 
respondent, This is indeed accepted by the appellant, though 
the proper evidence of the fact is not forthcoming and it is difficult 
to see where the respondent acquired the money to enable him to 
make such purchase for himself. The accountshe gives is a striking 
one. He ) says that from 41885 to 1888 he had been away serving 
-asan apprentice, and at the end received 500 rupees as a present 
out of which he purchased the site. The learned Subordinate 
Judge thought that his evidence was unsatisfactory and their 
Lordships necessarily attach much weight to such an opinion, 
but one of the feasons for doubting his evidence appears to their 
` Lordships to be slender. , The learned Judge says :— 
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P. C, : “The first defendant says he paid Rs, 300-out of this amount for 
r98. effecting purchase of the sjte. He has undoubtedly given unsatis- 
` " Cay a factory evidence in regard to this matter. He would at one etime 


Annamalai Chetty state he brought afl the Rs. 5oc home from foreign parts when he 
K. L. S. y.p. returned and another*tiane assert that he had? deposited part of this 
“Subramanian Chetty, amount (400 rupees) in S. S. A. firm and had drawn upon'it for pur- 
chase moneys by means of a hundi from here, As the plaintiff's Vakil 
put $t, this hundi is important evidence „for showing from whom 
moneys were drawn and why the same was required, and one would 
expect thaf, after moneys paid out, the hundi will have been 
« reclaimed and secured as part of the title-deeds appertaining to 
thé site purchased." 


v Lerd Buckmaster, 


* Itseems quite possible that a man might say he had brought 
. home $5oo rupees when in fact 4oo were owing to him froma 
responsible firm, and the consideration that the Aundi by means 
of which this sum was drawn was not produced does not seem 
convincing since it was not the Aundi by which the purchase 
money was paid, butit was the means by which the* respondent 
was put in funds to pay the price. Even if it were originally 
i kept the effect of its non-production is weakened in effect by 
the lapse of time, The statement that it is incredible that 
the respondent was in service for three years before 1888 is 
* more difficult, but in 1886 he appears to have been regarded as 
tas capable of giving a receipt for money, and in 1888 a conveyance 
i is made in his name ; their Lordships are strengthened in thinkinge 
‘that the early maturity of boys in that district does not cause the 
story to be as incredible asit would be here, since it is indeed 
accepted by &learned Judge having such intimate knowledge of 
native customs as Mr. Justice Ramesam. In these circumstances 
their Lordships would greatly hesitate before asserting against 
his experience their view of what it would be possible or probable 
. . fora boy todo in Rangoon. It may be added that the learned 
Subordinate Judge finds support for his doubt as to the respon- 
dents’ evidence in the evidence of Annamalai Chetty, and if his 
evidence were accepted it would afford strong ground for disbelief 
in the respondents’ tale, but the learned Subordinate Judge 
concludes his examination of this matter with thee following 

statement :— 


7 “While I am not prepared to place much faith upon the 
. evidence of 2. W. 1, Annamalai, I still do think that first defen- 
» dant's story of his present of Rs, 5co during a period of apprentice- 

ship is quite unlikely,” : 
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Unlikely it may well be, but their Lordships can find no 
sufficient material to enable them to s from the High Court in 
holding it to be true. 

At i wo fact the site was purchased by oe first respondent out of 
his own moneys the fest of the matter becomes reasonably plain, 
because although there is evidence that the maternal grandfather 
furnished some of the material and that through him payments 
of the building were made, yet there is no evidence whatevef to 
displace the defendant’s tale that he in fact provided the money, 
nor having regard to his application to his busine$s f$ there any 
reason to doubt that he could have obtained the funds. That 
the house was occupied by his mother until her death, his sisters 
until their marriages, and the appellant until he was outcast, is 
consistent with either view, and is certainly not critical against 
the respondent. The burden of proving inan action for partition 
of joint family property that any particular item of property is 
joint, primarily rests upon the plaintiff. Circumstances may 
readily cauge the onus to be discharged, but in this case their 
Lordships think that this has not been done and that in the face 
of direct evidence accepted by the High Court they are not at 
liberty to speculate as to alternative possibilities. They must 
adbordingly hold that the appellant has failed. 

Iteoniy needs to be added that in 1905 the appellant sought 
to mortgage his share of the house. His right to do so was 

challenged and the mortgage money was returned. Following 


on that in 1906 he says: “Let the housework also go on, I. 


have no idea at allto live therein,” and in rgrs the defendant 
makes a public notice that the appellant had no power whatever 
to deal with the house, and itis not til rgrg that these pro- 
geedings were commenced, Although time cannot run against 
a claim to partition joint family estate unless there has been 
definite exclusion, yet the fact that in 1905 when his right to 
mortgage was challenged the appellant took no steps, strongly 
suggests that at that time when evidence might have been more 
readily available he had no great faith in the value of his claim. 
It is this that their Lordships think was mean? in the High Court 
by the sfatement that the claim was stale. For these reasons 
they think that- this appeal should be dismissed with costs, and 
they will humbly advise His Majesty accordingly. 

Chapman, Walker & Shephard; Solicitors for the Appellant. 

Douglas, Grant & Dold: Solicitors for the Respondents. 


A. T. M. ; Ke J. R. Appeal dismissed, 
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PRESENT :—Lord Phillimore, Lord Atkin, and Sir Lancelot 


" Sanderson. . e 
PEDDI REDDI JOGI REDDI nan 
v. e 


PANEM CHINNABBI REDDI AND OTHERS? 


[Ox APPEAL FROM THE Higa Court OF JUDICATURE, 
. AT Mapras,] * . 


Partition —Biütdes! ef proof —Family proper ty— Separate property of a Christian— 

Cession —Second appeal—Onus wrongly thrown on the other pariy—Facis 

found, if binding on second appellate Court. 

In a suit for partition, the ons is on the plaintiff to establish that the property 
is partible and that he has an interest, 

When the property is not, and never was, in the full sense, family property, 
but was originally the separate property of a Christian brother-in-law and after- 
wards of the Christian nephew of the plaintiff, neither of them could become a 
member of a joint Hindu family, The rights of the Hindu family over the property 
must depend on some cession by the owner. 

When the Courts below threw the ess upon the defendant of proving that the 
properties he claimed were his own, instead of placing it upon the plaintiff, there 
is no question of fact so found that can be binding upon the appellate Court on a 
second appeal ; and that it is necessary to consider what is the true positidu. * 

Appeal No. 108 of 1926, by the Defendant No. 3, from a*judg- 
ment and decree, dated the 17th April, 1924, of the High Coutt of 
Judicature at Madras (Phillips and Madhavan Nair J/.), affirming, 
a judgment and a decree, dated the rrth August, 1920, of the Court 
of the Temporary Subordivate Judge of Cuddapah, which affirmed 
a judgment and a decree, dated the rst March, 1919, of the Court 
of the District Munsiff of Proddatur, 

The case in the High Court is reported in go Indian Cases, 
page 1016. 

The suit giving rise to this appel was brought by the plaintiff, 
first respondent, against his undivided brothers, defendants Nos. « 
1 and a, and their sister's son, defendant No. 3, fora declaration 
that he and defendants 1-3 were each entitled to one-fourth share 
in the entire propérties of the íamily, and for partition. The 
defendants resisted his claim, alleging that certain properties 
belonged exclusively to defendant No.3. The trial Court found 
that all the properties were joint and were liable to be divided 
equally, and passed a decree accordingly. On appeal by defendant 
No. 3, the first Appellate Court confirmed the decree of the trial 
Court. Defendant No. 3 preferred a second appeal to the High 


o 
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Court, but that Court also accepting the finding of the lower 
Courts dismissed the appeal. Hence the present appeal preferred 
by defendant No. 3 to His Majesty in Council. 


JL M. Dunne K.C. and K. FV. dE Narasimkam for the 
Appellant, ° ee 

L. De Gruyther K. C. and P. V. Subba Row for the Respon- 
dents. 

Dunne, K. C. :. The Karar of July 1916, though unregistered, 
was admissible in evidence as showing that the property now 
claimed by the appellant as his own, was not lresfed as joint 
family property. See Varada Pillai v. Jeevarathnammal (x) where 
the Judicial Committee held that although an unregistered docu- 
ment was not admissible to prove a gift, it could nevertheless be 
referred to as explaining the nature and character of the posses- 
sion of the party. 


(Sir Lancelot Sanderson: The words of S. 49 of the Registra- 
tion Act are very wide.) i 


The section merely says thata document requiring registration 
is not, unless registered, to be treated as a transaction which 
affects the property. 


* (Lord Phillimore: There must be some limit on tha word 
"affecting" in S. 49). 
“A document though unregistered is admissible fora collateral 
.purpose. The Registration Act has nothing whatever to do with 
the admissibility of a document for a collateral purpose, although 
the document may be perfectly bad, by reason of non-regiatration, 
for affecting the property. I also rely on the doctrine of part 
performance. The unregistered Karur was acted upon in this case. 
Where a written document is defective as a valid and finally 
concluded agreement such defect may be supplied by the subse- 
quent actings and conduct of the parties: Mahomed Musa v. 
Aghore Kumar Ganguli (a). 

(Sir Lancelot. Sanderson: Was S. 115 of the Evidence Act 
referred to in that case ? ) 

(Lord Phillimore: We can consider thé question of part 
pérformance only in cases where the parties have acted upon the 
document). 

Their Lordships’ judgment was delivered by 


(x) (1919) I. L, R. 43 Mad. 244. 
(a) (1914) I, L. R. 42 Calc. 801 ; a1 C. L. "n 231 ; 19 C. W. N. 25g. 
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Lord Atkin. —This is an appeal froma judgment of the High 
Court of Madras affirming a judgment of the Temporary Subordi- 
nate Judge of Cuddapah w&o affirmed a judgment of the District 
Munsif of Proddatus The suit is brought by the plaintiff, a 
member of a joint undivid ed Hindu family, for partition," The 
defendants, so far as is relevant to the present issues, arg his two 
brothers and the appellant Jogi Reddi. The question at issue is 
whether certain properties are, as the plaintiff affirms, joint family 
properties, or, ag the appellant affirms, ‘the separate property of 
the appellant, 


e 

Chinnabbi Reddi the plaintiff, Munir Reddi, and Chinnabali 
Reddi were brothers forming a joint Hindu family. They owned 
some 17 acres of land of poor quality and were poor folk. They 
had a sister, Sanjamma, who married Chinnaya, a Christian, The 
appellant, Jogi Reddi, is the only son of the marriage, Chinnaya 


was in better circumstances than his wife’s family. He owned 


24 acres of land apparently of good quality: part of it being 


* represented by an undivided half interest in land of which the 


other half interest was owned by his brother, After hia marriage, 
Chinnaya came to live in his wife’s village. He died in 
1887, when Jogi Reddi the appellant was about 4 years old, leaving 
the appellant the heir to his property. After his deat, tife 
mother and child went to live with the child's uncles, Frome that 
time onwards the uncles treated the minor’s property in the s&me 


way as their own family property ; they cultivated it and treated | 


the produce as joint property. With their resources so reinforced 
they rose to comparative affluence. In 19or, Jogi Reddi attained 
his majority. The position remained unchanged ; the family 
fortunes increased: individual members adventured in road 


repairs indigo, nut crushing, the proceeds, going to a common, 


fund. In 1906 the outstanding half interest in Chinnaya’s ancestral 
property was bought for Rs. 760 from his brother's son. It was, 
as the appellant affirms, bought for him out of his share of the 
proceeds of his land. It was certainly taken in his name. The 
purchase price was paid for out of the common fund: there 
appears to have been no other fund out of which it could 
be paid, In 1916, Chinnabbi Reddi became dissatisfied with 
the administration of the family affairs and claimed * partition, 
In July, 1916, an agreement was come to between the parties 
and reduced !into writing, whereby a partition was arranged. 
In that division, the lands claimed by Jogi Reddi as his own 
were excluded from diyision, and a grant of' further lands 
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was also made to him exclusively. The agreement was, unfor- P. C. 

tunately, not registered, and is, therefore. under the terms of 1928 


the. Registration Act, not available as evidence of the transac- 
tioh. It has properly been rejected by all the Courts. The argu- 
ment has been addressed to the Board taat it is admissible as 
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Peddi Reddi Jogi 
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v, 
Panem Chinnabbi 


collaters$ evidence ofthe conduct of the parties, Inthe view Reddi. 
their Lordships take of the case, they have found it unneces- Lord Atkin. 
sary to express an opinion upon this point, and for the pur- E Tn 
poses of their decision" have ignored the documént. TAN 


What then are the rights of the plaintiff is respect of the 
property which Jogi Reddi as a minor inherited from his father ?, 
The subsequent acquisition of the undivided half can be dealt 
with separately. ae . 

Inthe first place, itis to be observed that the onus is upon 
the plaintiff to establish that the property is partible and that he 
has an interest. .In the second place, it is agreed that the property 
in question is not, and never was, in the full sense, family pro- 
perty. It was originally the separate property of the Christian ° 
brother-in-law and afterwards of the Christian nephew of the 
plaintiff. Neither of them ever was or could become a member of 
a joint Hindu family. The rights of the Hindu family over the e 
fropérty must depend on some cession by the owner. , Formal 
grant there was none, and the case turns, as the Courts below 
hefd, upon the contractual relations of the parties, to be inferred 
from all the circumstances, The peculiar circumstances have 
naturally caused some difficulty in formulating the plaintiff's case. 
The plaintiff in his plaint claims the property as part of the family 
property, undistinguishable from the original family ancestral pro- 
perty. The learned district Munsif points out thatit may not be quite 
. legal and correct to describe the suit as a suit for partition of 

family properties, “In one sense," he says, “it is such a suit 
and in another sense it partakes of the character of a suit for ` 
dissolution of partnership.” He proceeds to point out that Jogi 
Reddi could not have acquired the ordinary joint interest in the 
joint family property carrying with it the right of survivorship. 

He concludes, therefore, that he and the members of the joint 
family constituted a sort of partnership though not as joint 
owners, but as tenants in common. But obviously, this situation 
conflicts with the position of the brothers as members of the 
Hindu family. The learned Munsif solves the difficulty by con- 
cluding that "while Jogi Reddi was a tenant in common with the * 
family ag a separate entity, his rights being regulated by express . 
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or implied contract so far as the brothers were concerned, they 
were certainly joint tenants.” The learned Subordinate Judge 
seems, however, to have treated the property as having become 
inthe full sense family property. A convert, he says, “though "hot 
bound by the Hindu Taw may by his course of conduct show by 
what law he intends to be governed regarding his ‘tights and 
interests and his powers over property. In the present case I have 
no doybt that the third defendant (the appellant) lived with bis 
maternal uncles às a member of a Hindd family" The learned 
Judges of the, High Court, rejecting the suggestion of partnership, 
think that the combination ofthe family cannot be said to have 


'gone beyond the mere stage of co-ownership ; but they accept the 
. finding of the lower Courts which they state to be that all the 


properties were treated as the common property of the whole 
family, which necessarily implied an agreement between the 
members that they were all to share the properties alike, This 
seems to ignore the difficulties pointed out by the learned Munsiff 


- as to the difference between the family rela tions as to the original 


family properties and the properties which descended from 
Chinnaya. 

Their Lordships would further observe that all the. Courts 
below seem to have thrown the onus upon the appellant of 
proving that the properties he claimed were his own, instead of 
placing it as it should be upon the plaintiff. It :therefore appears 
to their Lordships that there is no question of fact so found that 


can be binding upon an Appellate Court on a second appeal ; and ° 


that it is necessary for them to consider what is the true position. 


They have come to the conclusion that the plaintiff has failed to 


make out that he is entitled to a share in the property, which 


the appellant inherited from his father. Admittedly, if the plain- . 


tif acquired any interest in such property he did so by reason 
of some implied contract. For the first twelve or thirteen years 
of the association of uncles and nephew from which the contract 
is sought to be implied, the nephew was not of disposing capacity, 
and their Lordships see no reason for assuming that after he 
reached his majority, all other circumstances remaining the 
same, the necessary inference is that he made a gift to his uncles. 
The difficulties so clearly pointed out by the learned "Munsiff, 
ofthe difference between the tenure of the family ancestral pro- 
perty with the right of survivorship and the interest in Jogi Reddi's 
property with no right of survivorship, make the alleged gift 
the less likely. Their Lordships are not prepared “to accept the 


- ry 
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view adopted apparently by the learned Munsiff alone, in the P. C. 
Courts below, ofa tenancy in commog between the uncles as a 1928. 


family on the one side and the nephew on the other. The 
facts that the property was jointly cultivated and the proceeds 
ofthe produce pooled appear to be entipely consistent with the Panem Chinnabbi 


ad . 
Peddi Reddi Jogi 
Reddi 


land itself “remaining as it certainly did during the minority of Reddi. 
Jogi Reddi his separate property; In the circumstances the Lord Atkin. 
purchase of the second half interest in the name of Jogi Reddi € emen 


appears to bear out the ‘notion of the original half interest being 
his; though if the property had otherwise beer preved already 
to have become family property, no particular importance would, 
be attached toa purchase in this form, Thisis not the case of 
an original member of a Hindu family becoming a convert, but . 
electing to retain his interest in the family property on the old 
footing. Here a definite cession to a Hindu family of property 
which originally .did not belong to the family by a non-member 
of the family who was a Christian has to be proved. And in 
their Lordships’ opinion the plaintiff has not discharged the onus ' 
of proof, 
^ This disposes ofthe plaintiff's claim to share in the property 
which descended to Jogi Reddi from his father, As has been ə 
Intinfated above, their Lordships are of opinion that the undivided 
half share purchased from Jogi Reddi’s cousin and taken into 
hi$ own name is not shown to be property of the joint family. 
The learned District Munsiff took the view that as the source 
from which the consideration proceeded was joint income, the 
purchase must also be imprinted with’ that character. The 
argument undoubtedly deserves consideration, but the circum- 
stance mentioned is not conclusive ; and the facts that during Jogi 
. Reddi's minority the rest of the family had undoubtedly received 
proportionately greater advantage from the minor's separate pro- 
perty, and the evidence that they desired to recognise this by ` 
acquiring the second half for Jogi Reddi himself appear to 
displace any such presumption as is relied on by the 
learned Munsiff. 
As to the balance ofthe immoveable property and as to the 

moveables, it is admitted that as the karar is unenforceable 

the plaintiff is entitled to a fourth share. This is consistent with 

the view, which their Lordships conceive to be correct, that " 
the produce ofthe properties and services of the members of 

the family and Jogi Reddi was treated by all the parties as i 
joint. Their Lordships were not asked to adjust any  distribu- - 
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tion that has already been decreed in this respect. Their Lord- 
ships are of opinion that the original decree should. be varied 
on the footing that the properties included in list x of the 
third defendant's written statement filed on August 29, 1917, 


‘should be excluded frm the properties in «which the plaintiff is 


entitled to one-fourth share; and that the plaintiff is “entitied, 
excluding Jogi Reddi, to one-third of the ancestral property of 
the tkree brottets; and that the suit should be remitted to the 
High Court to give effect to their Lordships’ judgment; and they 
will humblye advise His Majesty accordingly. The appellant 


„Should receive his costs from the plaintiff here and in the 


Courts below. » 
H. S. L. Polak 1 Solicitors for the Appellant. 
Douglas, Grant and Dold: Solicitors for the Respondents. 


A. T. ML; K. J. RB. Case remanded, 


Present: Lord Shaw, Lord Blanesburgh, and Sir John Walks, 


YELLAPPA RAMAPPA NAIK AND OTHERS 
v. 
TIPPANNA nm LAXMANNA NAIK. 


[ON APPEAL FROM THE HIGH COURT OF JuDICATURE AT Bompay]. 


Burden of proof—Presumption of joininess—Properiy possessed in a certain 
single line—Unnatural and forced construction upon the actual facts of 
Jamily life and development. 

Onxs probandi applies to a situation in which the mind of the Judge 
determining the suit is left in doubtas to the point on which side the balance 
should fall in forming a fonclusion. It does happen that as a case proceeds 
the ew&s may shift from time to time. There never is any duty upon the part 
of the Judge to be blind to facts established before him, or to a whole category 
offacts extending over along period of time and establishing the possession of 
property for generations as being in one line and not in two lines: Robinson v. 
National Trnst Company (1). 


(1) (1927) A. C. 515 (520). 
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e 

The strength of the presumption that a Hindu family continues joint varies P. C, 
in,every case, The presumption of union is stronger in the case of brothers 1938. 
than in the case of cousins and the further one goes from the founder of the I" . 
family the presumption becomes weaker and weaker: Moro Vishvanath v. Yellappi Tome 
Gånesh (1) approved. " in 

Whereet appears fiom facts that through generations & property has been Mppasna DAN 
possessed in a certain single line, it can never be said that it lies upon that line — 
to establish that it was dissociated generations ago from another line which $ 
appears on the scepe as a, claimant and propones no ,facts of jointness, I 
such as living in the same home, sharing in food or worship, or guoad estate par- 
ticipating in the enjoyment or fruits thereof. To put, in condequemce of a stretch . 
of the doctrine of onus, an unnatural and forced construction upon the actual | 
facts of family life and development is not warranted either by the reason of the 
case or the law of India. 


Appeal No. 87 of 1926 by the Defendants, from a decree of the 
High Court, Bombay, ( MacLeod C. J. and Shak .), dated the x 
agth February, 1924, reversing a decree of the Court of the . 

First Class Subordinate Judge of Belgaum, dated the 28th 
August, roro, and decreeing a suit which he had dismissed. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment. 

Lowndes K, C., Raikes and McNair for the Appellants. 

e The Respondent was not represented at the hearing. 

Lowndes K.C.: The presumption of  jointness Becomes 

wegker and weaker the farther you go from the common ancestor: 


Mayne’s Hindu Law, 7th edition, para 268, and Moro Viskoanath — 


* v. Ganesh Vithal (1). We have proved that the plaintiff was 
definitely excluded to his knowledge for over 12 years. 
(Sir John Wallis: How can we draw here the inference of 
exclusion ?) . 
The initial presumption, of course, is of jointness. The parties 
“were once joint, going very far back. 
(Lord Shaw : When you have in India a common ancestor, 
the property of that common ancestor is joint family property with . j 
his sons. That is the general presumption, In all cases of joint 
family, the question is, is there at this moment jointness? The 
question of jointness first arises with the sons., It never arises till 
the property has left the common ancestor). 
We aðmit that at some time the property was the property of a 
joint family. That is the extent of our admission. 
(Sir John Wallis : See Strange's Hindu Law, Vol. 2, page 347. 
That is not a work of very great authority, at least in Madras), 


(1) (1873) 10 Bom. H. C. R. 444. t 
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P.C. The period of limitation is 12 years, from plaintiffs knowledge 
1928. of the exclusion : Limitation Acts, Sch. I. Article 127, . 


. Yellappa € Ramappa The Court must be satisfied that during that period the 'phin- 
Naik tiff had no possession’ or enjoyment of the family property.’ It*is 
Tippanna bin Lax- no longer a question of emus probandi ; all the evidence (being in, 
manna Naik. the question of ogus becomes immaterial. If the Court i$ satisfied 

: that the plaintiff did not live in the family house, that amounts 
. to ex€lusion. 


(Lord Shaw & By exclusion, you don’t mean any act of a Court 

of law. It simply means, he is not included in the revenues of 
* the property.) 

When the entire evidence of both sides is once before the Court, 
the debate as to the onus is - purely academical ; Sivapfrakasa Pan- 
dara Sannadhigal v. Veerama Reddi (1) ; Seturainam Aiyer v. Ven- 

e hatachela Goundas (a). 


(Sir John Wallis: If we are in possession of all the facts, the 
question of onus may go by the board). 


(Zord Blanesburgk : Would not living in the joint family without 


. messing be sufficient to rebut the inference of exclusion ?) 


No ; you must have jointnes: in food, worship and estate. | 


(Si? John Wallis: Ramesam J, said the other day in a case 
from Madras that parties may be joint though there is no jgint 
worship and joint mess; see Konammal v. Annadana Jadaya 
Gounder (3). s 


That may be so in Madras, but in Bombay it is established 
law that you must have jointness in food and worship as 
well. 

Their Lordships’ judgment was delivered by 

November, 16. Lord Shaw: This is an appeal from a decree of the High 
$ Z Court of Judicature at Bombay. It was dated the ayth February, 
1924, and it reversed a decree of the Court of the First Class 

Subordinate Judge of Belgaum dated the 28th August, 1919. 


The suit was brought by the respondent fora half share in 
property possessed by the appellants for many years as after 
mentioned, . 


The appellants were distant kinsmen of the respondent. 


(1) (1922) I. L. R, 45 Mad. 586 (607). 
(a) (1919) I. L. R. 43 Mad, 567 (577). š 
DE (3) (1927) 54 Mad. L. J. 504 (516) 
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The family genealogy is thus set out : P. C. 
Kenchi Hemi Naik 1928. 
. i l oe 
E o — Án: Yellappa Ramappa 
2 L' K Naik 
. SaR Laxmappa v. 2 
Ti na bin Lax- 
T °. Lakshmappa * * Junior Branch Penna Naik. 
4 | of whom 10 — 
—— descendants were Lord Shaw. 
| l living in 1862 pb . 
dg d bier E e. * 
Topanna (Topl Naik) Hanmappa 
i] 
Sar dae m. Irawa Laxamanna (d. 1880). 
(d. 8-12-1872) l A 
Tippanna (Plaintiff) 
| i | 
Ramappa (Defendant No, 1) Appu (d. 1878) Bhima (d. 1878) . 
: m, Mallava i 
{dumb} e 
(died pending hearing 
in High Court. 
Adopted 


Defendant No. a) 5 x 
Ellappa (alias Yellappx) Defendant No. a 
(adopted by Defendant ai 1, 27-5-1897 








— 


: ps Se 
| | | x 


9 s Venkappa Appa Bslapa 
(Defeudant No. 3) (Defendant No, 5) (Defendant No. 4) 
$ Given in adoption " 
° to another family 


The suit was brought in 1916. The case was most carefully 

'* tried by the Subordinate Judge. One cannot peruse his judgment 

and the relative evidence without being struck by the accuracy 

and minuteness of his exposition and the apparent correctness: of 
his conclusions, 

Had the case been considered by the High Court as one to be 
* determined merely upon the facts proved, their Losdships do 
not doubt that that Court would have reached the same con- m 
clusion as the Subordinate Judge. The High Court, however, iin . 

a brief deliverance, reversed the judgment substantially upon the 
ground of their view as to the onus probandi in allegations as to - 
joint family property. . 

First as to the facts, Their Lordships agree in substance 
with the "Subordinate Judge’s narrative and only add this brief 
summary. The property is sai&i watan (police service land) in 
the village of Manyal in the Kagwad State, It was annexed by 
the Government in 1858, The property being under attachment " 
Qwing to a failute to pay judi or quit rent, a Government enquiry 
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was ordered. That took place in 1862. There were rival claimants 
belonging to two branches of the family. The property, hewevgr, 
stood in the quit rent. book as- in the possession to the extent of 
681 acres in the name of Venkappa, the father of the first defen- 
dant. Venkappa was [he senior member of &he senior branch of 
the family, treating, for the moment, the family of which Laksh- 
mappa was the common ancestor as one branch. There was a 
junio; branch, and one Yellappa stood in the quit rent book for 
the balance of *67 acres. Apart from The book the results of 
an enquiry held by the Mamlatdar was that so far as the whole 
property was concerned it was undoubtedly in Venkappa’s posses- 
sion, that he resisted the idea of there being any joint family 
interest in it or any other person with title thereto, In these 
circumstances, the year being 1862, the Government left it to 
anyone who so wished ‘to bring a suit to establish their right. 

No such suit was ever brought and no claim on behalf of the 
junior branch has ever since been made. The property remained 
in Venkappa's possession from that time, 186a, that is to say, 54 
years before the present suit, until his, Venkappa’s death. That 
event occurred in 1872, namely 44 years before the suit, and from 


that time the successors of-Venkappa reaching down to the present 
e 


appellants have continued exclusively to possess the property 
and pay the judi thereof. : 5 

On Venkappa’s death a question arose as to who was to occupy 
the position of police patil, Venkappa had a family, the eldest of 
whom, Ramappa, was dumb. But there was a younger son, Bhima, 
who. performed the service of police patil for him. During 
this period and until the death of Bhima in 1878, neither the 
plaintif, Tippanna, nor his fathar Laxmanna, raised any objection 


to these proceedings or put forward any claim either to the property 


or to any office in connection therew ith. 

Thereafter, Irawa, the widow of Venkappa, applied in 1882 
on behalf of the dumb son, Ramappa, for permission to appoint 
the police patil. In her petition she stated that in her house there 
were none: who could do the work and she herself suggested .the 
name of the plaintiff, ,Tippanna, for the office, describing him as 
one of her distant kinsmen, or baumgand ; andit was in support 
ofthe claim so made for him, the date being 1882, that He alleged 
for the first time that he was a kinsman having a half-share in the 
naiki watan, 

This in truth is substantially the only connection of Tippanna 
with the idea ofa joint family, or of any title to tHe property as 4 
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co-sharer ‘thereof. His father, Laxmanna, had never in his life- P. C. 
time made, any such claim. Whether the clause quoted was 1928, 
inserted i in order to fortify the title o , Tippanna to the widow’s nara 


Yellappa R à 
nomination of him as patil, or not, cannot new be decided. He Nai PPa 


or his advisers at all gvents’ must have thought that it was relevant Tipgkans bin Lax- 


to that a¥peintment. “manna Naik. 
In 1894 the plaintiff's second term of appointment as patil Lord Shaw. 

expired. Irawa had died in the meantime. The successqys of 0 

Venkappa's branch were*quite willing that the plaintiff—distant . 


relative though he was—should be continued ,as police patil. 
The position of the plaintiff was by this time quite clear. He 
himself gave his own description as a distant kinsman of the ; 
representative Watandar, The contrast between that and the 
situation in 1882. was this, that in.1895 he made no suggestion, as 
on the former occasion, that he had a half share of the property. . 
The Mamlatdar made an enquiry and he took his own line. e 
Since the first appointment in 1872 the younger generation had 
grown up; and Yellappa of the Venkappa branch (being the 
adopted son of Ramappa, one of Venkappa’s family) was appointed, 
The plaintiff in his statement shows that he consented to his own 
supersession and had no objection to Yellappa’s appointment. 
‘Bhis ,occurred in the year 1895, 21 years before the suit was 
brought. x 
elt is a circumstance of,note, as mentioned, thatin these later ° 

transactions he made no representation of the suggestion that he 
*had a half share in the. property. Apart from. these quasi 

administrative proceedings, there is no doubt cast upon the 

general point of possession of the property. Their Lordships 

do not enter into details, but they agree with the Subordinate 

Judge in holding that the plaintiff never did in fact possess or 

*pay judi for any part thereof ; and that he never was occupying 

the:same house with the appellants and never was joint with 

them or their predecessors in food, in worship, or in estate. So . . 
far as the facts go, that is how, sketched in outline, they stand. 

On these facts—stated in full detail in his judgment—the Sub- 

ordinate Judge was against the plaintiff's claim, 


The judgment of the High Court is, however, to the effect that 
many years ago, at least three generations ago, it must be concluded 
that there was a joint family, and thatin these circumstances the 
duty and onus lie upon the appellants who and whose- ancestors 
have been in undisputed sole possession of the property for the s 
long tract of time referred to, to establish that the “plaintiff's 
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branch had been excluded to their knowledge for more than 
12 years before the suit,” 

In the opinion of the Board this, which is the ‘sole ground 
of the High Court''sgudgnfent, is an improper application ant an 
undue stretch of the doctrine of onus proband? in such cases. Tn 
any case onus probandi &pplies to a situation in whic the mind 
ofthe Judge determining the suit is left in doubt as to the point 
on which side the balance should fall in forming a conclusion. 
It does happen *that asa case proceeds the onds may shift from 
time to time, There never is any duty upon the part of the Judge 
to be blind to facts established before him, or, asin this case, to 


*a whole category of facts extending over a long period of time and 


establishing the posses sion of property for generations as being 
in one line and notin two lines, See Robinson v. National Trust 


. Company (1), Lord Dune d in's judgment. 


Itis no doubt true that there is a presumption thata Hindu 
family continues joint, but the sound proposition has for many 
years been accepted that— i 
“The strength of the presumption necessarily varies in every 
case. The presumption of union is stronger in the case of brothers 
than Ín the case of cousins, and the farther you go from the founder 
of the family the presumption be comes weaker and weaker" , e 

Thu’ properly cite! by Mr. Mayne in bis work on Hindu Law. 
The citation is from Moro Vishvanath v. Ganesh (2), which is gow 
and has long been aleading and authoritative judgment. Their 


Lordships think it advisable to quote from it further the following : 


statement of the law made by Mr. Justice West :— 

“The state of things shown to have existed is presumed to have 
continued, until the contrary be sh own. But it is not inconsistent 
with this doctrine, and is, indeed, obvious that, as the course of 


nature itself brings about inevitable changes in a family, the* 


presumption is one which grows weaker at each stage of descent 
from the common ancestor. Brothers are for the most part united ; 


` second cousins are generally separated. After a considerable 


lapse of time, testimony of the precise terms on which a partition 
was effected, and of the precise time at which it was made, will, 
in most cases, be wanting. The presumption that the old state of 
things continued, is, at some point, met by the presumftion that 
the present state of things had a legal origin, and it cannot be said 
that the Hindu law, in the form in which it has come down to this 
generation, looks on all separation of families with disfavour.” 


(1) (1927) A. C. 515 (520). (2) (1873) 10 Bom. H. C. R. 444: 
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The proposition is indeed one which speaks for itself apart 
from judicial authority. When it appears from facts that through 
generations a property has been possessad ina certain single line, 
it ean hever be said that it lies upon that liné to establish that it 
was dissociated generations ago from another dine which appears on 
the scene’ as a claimant and propones no facts of jointness, such 
as living in the same home, sharing in food or worship, or quoad 
estate participating in the enjoyment or fruits thergof. To pôt, in 
consequence of a stretch of the doctrine of onus, an unnatural 
and forced construction upon the actual facts of "fanffly life and 
development is not warranted either by the reason of the case or 
the law of India. $ 

To apply these principles to the present case: The common 
ancestor was one Lakshmappa. He had two sons, Ramappa 
and Krishmappa. From the former (Ramappa) the defendants’ 
family was descended ; they are his grandsons and great-grandsons. 
The plaintiff family are descended from  Krishmappa. The 
relationship between the plaintiff himself and the defendants is that 
he is their third or fourth cousin, he being the great-grandson of 
Krishmappa and the great-great-grandson of the common ancestor 
Lakshmappa. The idea that solely out of such circumstances 
there'is some presumption of jointness in family, or—which is the 
true proposition—that a family originally joint has continved in 
joiftness to this day, there being no other evidence of that, but on 

e the contrary evidence of undisputed separate enjoyment, is not one 
which their Lordships can support. 

Should such presumption be allowed to enter the case it would 
immediately be countered by the broad and undisputed facts as 

- above sufficiently set forth. 

e It follows also from this that the suit is excluded by the 12 
years’ limitation prescribed in Article 127 of the Limitation 
Act, 1908, 

The foundation of the High Court’s judgment is therefore des- 
troyed: and their Lordships see no reason to doubt that the judg- 
ment of the Subordinate Judge should be restored. 

They will accordingly humbly advise His Majesty that the 
appeal should be sustained with the restoration as stated, and with 
costs thereafter and of this appeal, 

T. L. Wilson & Co: Solicitors for the Appellants. 


A. T. M. ; K, J. R. Appeal alowed, 
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PRESENT: Viscount Dunedin, Lord Shaw, Lord puta 
and Sir John Wallis. os . 


SREEMATI KRISHNA PROMADA DASI 7” 


v. . @ 


DHIRENDRA NATH GHOSH AND OTHERS, 
[Ow Appgat From Tuk HicH COURT OF JUDICATURE AT FORT . 
- » WILLIAM IN BNEGAL.] 


* Possession, suit for—Adverse possession of part of ravenue-paying estate— 


Partition - Lands adversely possessed, forming part of two revenut-faying 
estates—fyesumption—Sale fer arrears of revenue What passes— Bengal 
Land Revenue Sales Act (Xl of 1859), Sec. 57— Thak statements, tf camiin: 
ble—Estoppe?. 


The owner of & part of a revenue.paying estate obtaining his title by 
adverse possession, remains liable for land revenue fixed on the estate under 
section 37 of the Land Revenue Sales Act. He may,if he so desires, 
have the portion of the estate which passed to him by adverse possession, 
separately assessed to — land revenue ; but, if be omits to do sọ, 
it continues toform part of the security for the whole land revenue of the 
estate and to be liable to bs sold under the said section 37 1 Maharaja 
Surja Kgnta Ackarjy: Bahadur v. Sarat Chandra Roy Chowdhuri (1). 


The Court can take /Aak statements into consideration in dealing" with 
the question whether a certain land forms part of a certain estate: Fagdeo 
v. Baldeo (a) distinguished. CER 

The plaintiffs as the executors of. the estate of their father sued the 
defendant, father’s brother's widow, to recover certain lands which formed 
part of a permanently settled estate described as Towzi 1240, which the father 
of the plaintiffs purchased ata revenue sale of this towzi for arrears of land 
revenue in the year 1908. : 


In 1899 there had been a partition in the family of the plaintiffs! father 
and of the defendant’s deceased husband, and by the partition decree the lands 
allotted to the widow (appellant) included the lands claimed by the plaintiffs. 
in the present suit. The suit lands formed part of estate No. 1240. The 
lands in dispute were known as J., which was entered both in the defendant's 
estate, Touzi6sq and in Tousi 1240, which was purchased by the plaintiffs’ 
father for arrears of revenue due on another estate: 

Held, that the plaintiffs as executors of their father were not estopped from 
suing for them : Muhammad Wali Khan v. Muhammad Mohi ud- din Khan (3) 
distinguished, 


(1) (1914) 18 C. W. N. 1281 ; ao C. L. J. 563. 
(2) (1922) L. R. 49 1 A. 399 1 36 C. L. J. 499- 
(3) (1919) 24 C. W. N. 321. 


* . 
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Appeal No, rry of 1927 (by special leave of His Majesty in 
Council) by. the Defendant from a dgcree of the High Court, 
Calgutta (Walmsley and Chakravarti, JJ) dated the 13th Novem- 
ber, 1925, affirming a decree of the Additional District Judge 
of Faridpur, dated the 17th February, 19g3«:— 

The faaterial facts of the case are set out in their Lordships’ 
judgment, 

The High Court (Sanderson C. J. and Rankin Jin refusing 
leave to appeal to the Kifg in Council, said : 

“As the decision of the High Court affirmed thedecision of 


the Court immediately below, it is necessary for the defendant, 


to show that there is a substantial question of law involved in. the 
appeal to the Judicial Committee of the Privy Council. 

“The main point on which the learned Advocate, who appear- 
ed for the defendant, relied was contained in that part of the 
judgment of my learned brother, Mr. Justice Chakravarti, which 
dealt with the question of limitation. The learned Judge said: 
‘If the Thak papers are accepted they prove the possession of the 
plaintiffs as owners of estate No. 1:240 of the lands measured in 
Holka No. 284. To this, the learned Counsel does not object. 
He does not contend that the Thak papers are not admissible in 
evidence to prove that, the lands in suit appertain to the plaintiffs’ 
estate and that the plaintiffs’ predecessor wasin joint possession 
of the lands as recorded in the Thakbust proceedings. The mo- 
ment that point is conceded, namely that the Thak papers, in 
"the absence of any evidence to the contrary, are prima facie 
evidence that the lands measured as part of estate No. 1240 were in 
the possession of the owner of that estate at the time when 
the Thak measurement took place, it should be presumed, as I 
have said, that in the absence of any evidence to the contrary. 
"these lands formed part of the estate at the time of the permanent 
settlement’ 

“ The learned Advocate argued that that part of the judgment 
was wrong and that the presumption, to which the learned Judge 
referred, should not be .drawn. 

* It is to be noted that the learned Judge said that the presump- 
tion would arise, if there was no evidence to the contrary. That 
being so,* in my judgment, the principle, which waslaid down by 
the Judicial Committee of the Privy Council in the case of 
Jagadindra Nath Roy v. Secretary of State for india (1) has not 
been disregarded as was contended by the learned Advocate. 

(1) (1902) I. L, R. 30 Calc. 291. 
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“Lord Lindley in delivering the judgment said at p. 300” ‘In 
every case the- question what lands were included in.the Perma- 
nent Settlement is a question of fact and not of law, This quegtion 
may or may not be satis factorily proved by subsequent survey maps’. 
In a subsequent part qf the judgment there appears the following 
passage (at p. 301) ‘Maps and surveys made in India Toy” revenue 
purposes are official documents prepared by competent persons 
and with such publicity and notice to persons interested as to be 
admissible and Valuable evidence of the State of things at the time 
they are made. *They are not conclusive and may be shown to be 
wrong ; but in the absence of evidence to the- contrary, they may be 


properly judicially received in evidence as correct, when made". 


The learned Judge (Mr. Justice Chakravarti) having pointed out 
that there was no evidence to the contrary was, in my opinion, 
right in saying that the presumption, to which he referred, might 
be drawn, and consequently in this respect, I am of opinion that 
no substantial question of law arises”, 

Sir G. R. Lowndes K. C. and E. B. Raikes for the Appellant. 

4. M. Dunne K. C. and W. Wallach for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir John Wallis :— The facts of this case are somewhat ure 
usual, "The plaintiffs, as executors of the late Upendra Nath Ghose, 
sue the defendant, Srimati Krishna Promada Dassi, his brothers 
widow, to recover certain lands which they claim formed part of 


a permanently settled estate described as Touzi 1240, which the " 


deceased Upendra purchased at a revenue sale of this touzi for 
arrears of land revenue in the year 1908. 


In 1899 there had been a partition suit in the family of 
Upendra and of the defendant's deceased husband, and by the 
partition decree the immovable properties in Schedule VI of the 
decree were allotted to Upendra and the immovable properties in 
Schedule VIII were allotted to the present defendant as her 
husband's widow. It is common ground that the lands alloted 
to the widow included the lands claimed by the plaintiffs in this 
suit. The plaintiffs’ &ase is that at the time of permanent settle- 
ment they formed part of what is now Touzi 1240, gnd that 
even assuming, which he does not deny, that the owners of 1240 
had lost their title to these lands by adverse possession and under 
the law of limitation that they had become the property of his 
own family and had been partitioned as such, they ,still remained 
liable for the rent or land revenue fixed on estate No, 1240 and 
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were liable to be sold for failure to pay the land revenue fixed on 
‘this estate under Section 37 of the Bengal Land Revenue Sales 
Act,1857. The new owners might, if tbey had so desired, have 
had the portion of estate 1240 which had passed to them by 
adverse possession separately assessed to,land revenue, but, as 
they had'orhitted to do so, it continued to form part of the secu- 


rity for the whole land revenue of estate 1240 and to be liable to: 


be sold under the section already cited. In their Lordships’ 
opinion this was clearly so, and has been so held by this Board 


in Makaraja Surja Kanta Acharjya Bahadur v. Sanft Chandra: 


Roy Chowdhuri (1). 

This being so, the substantial questionsin this suit are, did 
the suit lands form part of estate No. 1240; and, if they did, did 
the fact that in a partition suit these lands had‘been allotted to 
the defendant as the widow of Upendra’s brother, Upendra himself 
receiving other properties as his share of the family property, estop 
his executors from enforcing against the defendant any title 
which he acquired to them as purchaser of estate 1240 asa 
revenue gale ? 

It was held by both the lower Courts that the suit lands did 
form part of estate No. 1240 and that the plaintiffs as executors 
ofthe tleceased Upendra were not estopped from suing for them. 

The first question depends upon the proper inferences to be 
drawn from the revenue records which have been exhibited, consis- 
ting of registers, thaks or maps, and thak statements recorded 
when the thaks were made. The learned Judges of the High 
Court, Walmsley, J., a member of the Indian Civil Service, 
and Chakravarti, J., from their familiarity with the revenue sys- 
tem of Bengal, were necessarily in a better position than their 
Lordships are to draw the proper inferences from these records, 
&nd their Lordships would be very unwilling to interfere with 
their finding, affirming as it does the finding of the lower Court, 
unless it were clearly made out that it was vitiated by some error 
of law. 

It was argued that both the lower Courts erred in acting on the 
thak statements, which were drawn up when'the thaks or maps 
were made, and reference was made to a judgment of this Board 
delivered by Mr. Ameer Ali in Jagdeo Narain Singh v. Baldeo 
Singh (2), in which it was observed that such statements had no 
evidentiary value. In their Lordships’ opinion, it was not intend- 

(1) (1914) 18 C. W. N. 1281 ; a0 C. L. J, 563. 

(a) (1922) L, R. 49 I. A. 399; 36 C. L. J. 499. 
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ed in that case to lay down that these statements could never have 
any evidentiary value, stil] less that they were inadmissible.in 
evidence, but only that thgy were of no evidentiary value when, 
as in-that case, they dealt with matter altogether outside the scape 
of the survey. * 

At the hearing of the appeal the findings of the low&r Courts 
were only questioned with reference to the lands included in the 
first* or Ka schedule to the plaint. It is in their Lordships’ 
opinion unnecessary to review the evidence on which the Courts 
below havearrifed atá concurrent finding. The lands in dispute 
were known as Jenidhaha which was apparently the name of 
a yillage or hamlet. There was a good deal of evidence as to 
the way it had been dealt with from the time -of the permanent 
settlement, but itis sufficient to say that Jenidhaha is entered 
both inthe defendant's estate, Touzi 659/ and in Touzi 1240, 
which was purchased by Upendra in the general register of revenue- 
paying lands in estates borne on the revenue roll of the District 
of Faridpur, maintained under sections 6 and 7. of Bengal 
Act VII of 1876, : . 

In their Lordships' opinion, these entries, which were based on 
the earlier revenue records, raise the inference that Jenidhaha was 
included both in estate No. 1240 and inthe estate from ewhieh 
the defendant's estate No. 6597 was separated when these estates 
were settled and the revenue fixed uponthem, From theseeand 
other facts the lower Courts have drawn the inference that at the 
time of the permanent settlement of these estates they each had a” 
share in Jenidhaha, ani that consequently it was included in the 
touzis of both estates, and that, in the absence of any evidence to 
the contrary, it must be presumed that each estate was entitled to 
a half share in Jenidhaha, 

From this conclusion their Lordships see no reason to differ, 
especially as it appears to have been not uncommon to include 
the same mouza in two estates when each of them had an interest, 
It was contended before their Lord ships that there were two 
Jenidhahas, one of which was included in each estate in it, but in 
their Lordships’ opinion this is not in accordance with the evidence 
and would not appear to have been the case put forward in the 
Courts below. 

As regards the question of estoppel, the judgment of the Board 
in Mukammad Walt Khan v. Muhammad Mohi-ud-din Khan (1), 
was cited, but in their Lordships’ opinion that case is clearly 

(1) (1919) 24 C, W, N. 321. 
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distinguishable. In that case two brothers, who were Mahom- 
medans, referred it to arbitrators to divide the estate of 
their deceased father ‘between them! ` ignoring. the fact. that 
their father's widow was entitled to a Share in his estate, One 
of the btothers predegeased the widow, and the surviving brother, 
who was&he heir to his mother's property, *then sought to recover. 
from his deceased brother's family half the share to which she 
should have succeeded on her husband’s death, This, however, 
was not the footing on*which the two brothers had -gone to 


arbitration, : and it was held by the Board hat he could. 


“not: be. allowed :to come back and take as heir to his: 


mother what was by his own act not allotted to her, but: 


was. divided between “herself and his brother." That case "has 
no resemblance to the present, in which lands belonging :to 
the family were allotted to the defendant without regard to the 
fact that some of them were liable to be sold ata revenue sale for 
revenue due on another estate, a fact which was probably unknown 
to-any member of the family, It really made no .dilference to the 
defendant whether they were purchased at the revenue gale by the 
plaintiffs or by a stranger. 

* Section 43 of the Transfer of Piana Act was‘also referred to, 
But it has been held by the Subordinate Judge that it is not shown 
that, Upendra made any representation to the defendant, and there- 
fore there is no room for the operation of the section. This ques- 

tion of estoppel does not appear to have been pressed in the High: 
° Court, as it is not referred to in the judgment. ; 

‘In their Lordships’ opinion this appeal fails and should be, 
dismissed with costs, and they will humbly advise His Majesty, 
accordingly. . 

Watkins and Hunter: Solicitors for the Appellant. 

W. W. Box & Co: Solicitors for the- Respondents. 


AUT. My : Appeal dismissed, 
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‘CIVIL REVISION. 


Before Mr. Justice Page and Mr. Justice D. N. Mitter. 


* 


In re KHONDAKAR MAHAMMAD MAKHI AND OTHERS,*’ 
* o 
Tewt—Insertion of name in the list—Legal Practitioners Act (X bin of 1879), 
Sec. 36. 


Ewidence ofa nature known tothe law that a person, habitually acts asa 
tout, should be obtkined before he can be put in the list of touts. The insertion 
should be madg in agcordance with procedure laid down in section 36 of the Legal 
Practitioners Act. The enquiry must proceed in accordance with the provisions 

* of the Lega! Practitioners Act 


Applications for Revision under section 107 of the Government 
of India Act. 

Proceedings under the Legal Practitioners Act. 

The material facts appear from the judgment. 

Babu Jaknabi Charan Das Gupta for the Petitioner in No. 265. 

Babu Bir Bhusan Dutt for the Petitioner in No. 266. 

Mr. Sarat Chandra Mukherjee and Badu Indu Bhusan Mukherji- 


a for the Petitioner in No. 425. 


è . 
The.following judgment was delivered :— 


These are three Rules obtained for the purpose of questionitig 
the insertion ina list of persons proved to be touts the names of 
the three petitioners before us. We do not propose to express any 
opinion in these cases as to the mode ‘of proof which must be 
followed by a Judicial Officer making an enquiry under section 36 
of the Legal Practitioners Act because no evidence of a nature 
known to the law that the persons who have obtained these 
Rules habitually acted as touts was obtained before their names 
were put in the list of touts. A large number of persons said to be 
over 100 in number, were paraded before the Judicial Officer 
making the enquiry apparently in the presence of a large body of 
members of the legal profession practising in the District. From 
the petitioners in these cases it appears that no evidence in the 
legal sense, oral or by affidavit or otherwise was relied-upop before 
the names of the petitioners were inserted in the list of touts. 
Nothing that we say isto be taken as an expression of opinion 

* Civil Revision Nos. 265, 266 and 425 of 1927, against the orders of the 


District Magistrate of Hooghly in Mis. Case No, 310(A) of 1926, dated the sath 
December, 1926. 


. e 
Vou. XLIE] ~ |” HIGH COURT, ' irg 
upon our part that allor any ofthe persons who have obtained Cw. 3 
these Rules. aré not touts. All that wegay is that the insertion of 1927. 


E . " " . . wed 
thejr names in the list of touts was not, made in accordance with yi) i Mahame 


procedure laid down in section 36 of the Legdl Practitioners Act. mad Makhi — 
Nothing that we say would prevent an egqwiry being embarked ` Sag 
upon unfer" section 36 ; but any such enquiry must proceed in 

accordance with the provisions of the Legal Practitioners Act. : 
The learned District: Magistrate upon whom notices of these Rules 
were served had said nothing in explanation or rebuttal of the 
statements made in the several petitions, Indedd, the District 
Magistrate has gone so far as to say that in the case of two of the , 
petitioners he had no remarks to make and in the other case that 
he has no cause to show againstthe Rule, In these circumstances R 
in the case of each of the petitions the Rule must be made 

absolute. We make no order as to costs. 


A. T. M. Rule made absolute. 


. CRIMINAL REVISION. 


Before Mr, Justice M. N. Mukerji, and Mr. Justice Graham. 


SUKU RAM KOCH AND OTHERS CRININAL. 
v. 1938. 
: wet 
LEM KRISHNA DEB SARMA.* December, 13, 19. 
Trial, bar of ~Acquittal under section 247 of the Code of Criminal Procedure . 


- (Act V of 1898) —Subsequett institution of complaint on same facis—Crimi- 
nal Procedure Code, Sec. 403 Sub-Sec. (1)—' Tried? 


An acquittal under section 247 of the Criminal Procedure Code bars a further 
trial on the same facts under section 403 sub-section (1) gf the said Code. 

Per Mukerji, F: The word ‘ tried’ in sub-section (1) of section 403 of the 
Code of Criminal Procedure does not necessarily import a decision of the casa on 
the merits, but only refers to the nature of the proceedings that were had; or in 
other words, means that the proceedings in which the acquittal was passed were 


‘Criminal Revision No. 957 of 1928, against the order of D. C, Patterson Esq., . 
Sessions. Judge of the Assam Valley Districts, dated the 23rd July, 1928, affirming 
that of Sreejut J. N. Das, Magistrate, Geuhati, dated the srd July, 1928. 
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ih the-nature of a trial: Guggilapu Paddaya of Palakot (1) ; Re Dudekula Lal 
Sahib (2) y Bishun Das v. King-Emperor (3) and Kedar Nath v. Adhin (4). , 

Application under sectign 439 of the Code of Criminal Pyoce- 
dure by the Accused. 

‘The opposite party preferred a complamt on the 13th March A 
1928 against Suku Ram Koch, Rajendra Ram Koch and Santi Ram 
Koch, the petitioners and 3 others, under sections 147, 504 and 
352'1ndian Penal Code with respect to an occurrence alleged to 
have taken place on the 7th March, 1928. Process was issued 
under sectitm 332 Indian Penal Code. On the date of the hearing 
on the a4th April, 1928, the complainant, opposite party, being 
absent, the petitioners were acquitted under section 247 of the 
Code of Criminal Procedure. On the 21st May, 1928 the opposite 
party again preferred a complaint with respect to the said alleged 
incident of the 7th March 1928 before the rst Class Magistrate, 
who ordered.process to issue against the petitioners under.section 
504 Indian Penal Code, The petitioners objected saying that 
the trial could not proceed on the same facts. This objection 
was over-ruled both by the trial Magistrate and by the Sessions 
Judge. The petitioners then moved the High Court. 


The Magistrate in his explanation stated thus : “ The reasons 
for my taking up the case were that the facts in the previous case 
under section 352 Indian Penal Code did not appear to meto be 
exactly the same as in the present case under section 504 Indian 
Penal Code and that the accused were acquitted in the previous, 
case under section 247 Criminal ‘Procedure Code for complainant’s 
absence without hearing the case ; so Krishna Dhan Mandal v. 
Queen-Empress (5) applied in this case. The accused were acquitted 
before trial and even before particulars of the offence stated to the 
accused asis required in a summons case and no trial commenced.” . 

Mr. Probodh Chandra Chatterjee for the Petitioners. 


Mr. Manmotho Nath Roy (Jr), for the Opposite Party. 
C, A. V. 
The judgments of the Court were as follows’: 


Mukerji, J :—The whole question in this Rule is whether an 
acquittal under section 247 Criminal Procedure Code is an acquit- 
tal which would bar a further trial under section 403 Sub-section (1) 
Criminal Procedure Code. The decision of this question furns upon 
the meaning of the word ‘tried’ as used in that sub-section. Iam 


(1) (1910) I. L. R, 34 Mad. 253, (2) (1917) L L. R. 40 Mad. 976. 
(3) (1899) 4 C. W. N. 346. (4) 1903) 7; C. W, N. 711. 
(5) (1894) I. L. R. 22 Calc. 377. T : 
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clearly of opinion that the word ‘tried’ there used does not 


necessarily-import a decision of the «ase on the merits, but only 
refers to the nature of the proceedings ¢hat were had ; orin other 
words, means that tho proceedings in whith the acquittal was 
passed were in the nfture of a trial I ,emtirely agree with the 
view takón by the Madras High Court in the case of Guggilapu 
Paddaya of Palakot (1)in which it has been pointed out that 
the non-mention of section 247 in the explanation to sectior* 403 
is suggestive of this interpretation and thata contrary view would 
‘make section 247 illusory. The authorities bearirfg om the ques- 
tion have been fully considered in the case of Re: Dudekula Lal 
Sahib (a) I am also of opinion that the cases of this Ceurt, 
namely Bishun Das Ghosh v. King Emperor (3) and Kedar Nath 
Biswas v. Adhin Manji (4) though they do not directly touch this 
question, lend ample support to this view. 

I would accordingly make the Rule absolute and quash the 
proceedings pending against the petitioners. 

Graham, J:—I think: the case is clearly covered by the 
rule of autrefois acquit. It is plain from the complainant’s 
‘own statement that he was merely presenting before the Court 
the same complaint that he had formerly made and,upon the same 
fdtts.- The previous case having ended in acquittal the accused 
could not so long as that order remained in force, be prosecuted 
again on the same set of facts. 

Whether the acquittal was under section 247 or under section 
*253 Criminal Procedure Code is immaterial because the accused 
had been “ tried" within the meaning of the word in section 403 
(1) Criminal Procedure Code, and the effect of the acquittal under 
section 247 is to bar trial on the same facts. 

For these reasons I agree that the Rule should be made abso- 
lute, and the proceedings quashed. 


AST. M. s Rule made absolute. 
(1) (1910) I. L, R. 34 Mad. 253. : (2) (1917) I. L. R. 4o Mad. 976. 
(3) (1899) 4 C. W.N. 346. (4) (1903) 7 C. W. N. 711. 
. : 
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APPELLATE CIVIL. 
"od : : 
Before Sir Zahid Sukrawardy, Knight, Judge " 
* and Mr. Justice Garlick. P 


* . bad 
DAKSHA BALA DASYA 2 
v9. — 
y +. RAJA MONDAL.* . 
r + 
Occupancy falyai-9Testameniary power—Bengal Tenancy Act (VIII of 1885), 
if exhaustive—Tenant’s right as against third party—Right of the raiyat 
is the holding. 
An occupancy raiyat holding a non-transferable holding, has & right to make 
a testamentary disposition of his holding as he has to transfer it subject to the 
limitation mentioned in the Bengal Tenancy Act: Amulya Ratan v. Tarini (1) 


dissented from. 


The Bengal Tenancy Act does not lay down all the incidents of an occupancy 
tight: Kripa Sindhu v. Annada (2), 

. As the Bengal Tenancy Act by its preamble shows that it amends and 
consolidates the law relating to landlord and tenant, it was beyond its scope 
to deal with the law as between the tenant and a third party. The Act does not 
invest the occupany:raiyat with any particular right as against a third party 
nor does it take away any right which he may have under the general law." K 


The right of a raiyat in his holding is co-extensive with the right to any 
other immovable property: Chandra Benode v, Ala Bux (3). The rigift to 
bequeath is one of the incidents of ownership and it cannot be taken away or 
restricted except by express enactment. * 


- The fact that section 26 ofthe Bengal Tenancy Act makes the occupancy 
right heritable and does not refer to the question of devise, does not conse- 
quently justify the inference ‘that the, legislature did not intend to make the 
occupancy right bequeathable, 

Appeal by the Plaintiff. ` è 

Suit for rent. 

The material facts appear from the judgment. 

^ Babu Bireswar Bagchi for the Appellant. 

Babu Dwijendra Krishna Dutt for the Responde nt, 

C. A. V. 

The following judgments were delivered : 

* Appeal from Appellate Decree No. 1762 of 1926, against the decree of 
Babu Sasi Kumar Ghosh, Subordinate Judge of Rajshahi, dated the rst May, 
1926, reversing that of Babu Manmatha Nath Ghatak, Munsiff, Additional 
Court, Naogaon, dated the 27th February, 1922, 

(1) (1914) I. L. R. 48 Calc. 254 ; 18 C, W. N. 1290 ; 21 C. L. J. 187. 

(2) (1907) I. L, R. 35 Calc 34 ; 6 C. L. J. 273. 

(3) (1920) I. L, R. 48 Calc. 184 ; 31 C, L. J. 510. 
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Suhrawardy, J :—This appeal arises out of a suit for recovery 
of bargah produce for the years 1324 tp 1327 against the under- 
raiyat. The plaintiffs allegations areethat the Jama originally 
belonged to Alokemani Baishnabi who: beqüeathed it to the 
plaintiff's busband Shf&ma Charan by a will of which probate was 
duly takeh. The plaintiff as successor of Shama Charan thereupon 
sued the defendant who is an under-raiyat for rent. The defendant 
denied the relation of landlord and tenant on the ground ‘hat 
neither the plaintiff nor her husband was ever in possession of the 
Jama, He also took exception to the quantity and the Price of the 
bargah produce claimed, The learned Munsiff who tried the suit 
overruled the defendant’s objections except with regard to the 


second issue and gave the plaintiff a partial decree. The defendant’ 


appealed and the learned Subordinate Judge in: deciding the 
question as‘to whether the relation of landlord and tenant existed 
between the parties raised the point as to whether Alokemani as 
an occupancy-raiyat had the right to make a will in favour of 
Shama Charan. Relying upon certain cases which we shall refer 
to later the Subordinate Judge has held that an occupany raiyat, 
as the law stands, is not competent to make a will and therefore 


the plaintiff has no right to the Jama. The plaintiff has appealed’ 


and it ‘is argued on his behalf firstly that the view taken by the 
lower*Court is incorrect, and secondly, that the point not having 
beef raised in the trial Court, an opportunity should have been 
given to the plaintiff to prove that by local usage and custom an 
occupancy raiyat has the right to make a will, 

With regard to the question whether an occupancy raiyat has 


the right to make a testamentary disposition, the law seems to be 


in a fluid state. The point so far asthe reports go was first 
seriously raised and discussed in Haridas v. Udoy Chandra (1) 
before Mr. Justice Doss sitting singly. The learned Judge held 
that an occupancy raiyat has: the right to make a testamentary 
disposition as much as he has the right to make a gift ora transfer, 
There was & Letters Patent appeal from that decision, but the 
point now raised before us was not considered by the Bench 
hearing the Letters Patent Appeal as the case "was disposed of on 
a different point, The question next came up for consideration in 
Amulya Ratan Sircar v. Tarini Nath Dey (2) where it was held that 
a non-transferable occupancy holding could not be the subject of 
a valid testamentary disposition. This case was followed without 


(1) (1908) 8 C. La J. 261 ; 12 C. W. N. 1086, 
(2) (1914) T. L. R. 42 Calc. 254 ; 18 C. W. N. 1290 ; 21 C. L. J. 187. 
* . 
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1528. - further discussion in Kunja Lal Roy v. Umesh Chandra Roy (1) in 
which one of the learned judges expressed the opinion that the 
law on the point was admittedly in an unsatisfactory condition, but 
on the authorities a$ they then stood, an occupancy right was not 
Subrawardy, ¥ capable of being mage, the subject of testamentary disposition. 
UN The case of Amulya Ratan Sircar v. Tarini Nath ‘D3 (2) was 
again followed in Umesh Chandra Dutta v. Joy Nath Das (3). 
. Thewe it was held that the testamentary disposition of a part of a 
non-transferable holding like that of the “whole holding was invalid 
though at the tme the case was decided it was firmly establised 
that a transfer of a portion of a non-transferable occupancy holding 
was,valid even without the consent of the landlord. The basis of 
all these decisions is the ratio decidendi adopted in Amulya Ratan 
Sircar’s case (2) and, therefore, we have to examine whether that 
decision can be said to be gool law at the present day. In 
Haridas Bairagi’s case (4) Mr. Justice Doss held that gift and 
testamentary disposition stood on the same footing. In Amulya 
Ratan Strcar’s case (a) Mookerjee J. observes that the Bengal 
Tenancy Act does not invest a raiyat holding a nomtransferable 
occupany right with the power to transfer his holding. But such 
. transaction by the raiyat must be held to be operative against him 
and the persons claiming through him onthe application of tHe 
principle of estoppel. The principle of estoppel does not apply 
to the case of a simple gift where there is no consideration andno 
representation to work estoppel. There can be no estoppel as | 
against the heir-at-law as his right to the properties and the opera- ` 
tion of the bequest accrue at the same time, namely, on the death 
of the testator. On these considerations the learned Judge held in 
Amulya Ratan’s case (2) that an occupancy raiyat has no right 
to make a testamentary disposition. It should be noted that this. 
case was decided shortly before the Full Bench case of Dayamayi 
é v. Ananda Mohan Roy Chowdhury (3). In Behari Lal Ghose v. 
° : Sindhubala Dasi (6) Mookerjee J. held that Dayamayi’s case (5) has 
made such an alteration in the view of the law as to make gift of 
a non-transferable occupany holding valid except as against the 
landlord. Butin tbat case the learned Judge adhered to his view 


Dakeha Ba Bala Dasya 
Raja Mondal,- 


(1) (1914) 18 C. W. N. 1294. . 
(2) (1914) L L. R. 42 Calc, 254 ; 18 C. W. N. 1290; 21 C. L. J. 187. 
(3) (1917) 22 C. W. N. 474. 
" (4) (1908) 8 C. L, J. 261 ; 12 C. W. N. 1086, 
. (5) (1914) 1, Le R. 42 Calc. 172 ; 20 C. L. J. 52; I8 C. We N. 971. 
(6) (1917) 27 C. Le Je 497 3 22 C. W. N. ato. 
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that the case of a gift must be distinguished from that ofa testa- 
mentary disposition in that in the latter case the bequest was 
revocable up to the last moment of the lite of the testator and that 
thé moment the bequest came into operations if legal and valid, 
was the moment at which the right of the heit accrued by operation 
of law, *In'the Full Bench case of Dayamayi (1) which dealt only 
with the question of transfer the deductions drawn by the learned 
Judges from the authorities were merely given in the form of 
propositions of law withdut discussion of the gronds of the deci- 
sion. It was there laid down that the transfer of the whole or part 
is operative against the raiyat where it is voluntary and also where 


it is involuntary, if the raiyat with knowledge fails to have the sale : 


set aside, As I have said, in the Full Bench case there is no discus- 
sion of law ; but it is evident that the rules laid down there were 
based on :the application of the principle of estoppel and the 
doctrine of derogation of grant by the grantor ; and also in cases of 
involuntary transfers on the application of the doctrine of waiver. 
The Full Bench case came up for consideration by a Special 
Bench the decision of which must now be taken to have settled 
all points in controversy with regard to the right of an occu- 
pancy raiyat to transfer or makea gift or bequest. Up to the 
tame of the Special Bench Case of Chandra Benode Kundu v. 
Ala Bux Dewan, (2) the question in controversy was as fo whe- 
thes the right of a raiyat ina non-transferable occupancy holding 
waS a personal right or an interest in land. If it was a per- 
° sonal right it could not be transferred under the law and there- 
fore there could not be any question of estoppel but strangely 
enough itis inthe cases which held that the right of an occu- 
pancy raiyat in his holding was not much distinguishable from 
a personal right that the doctrine of estoppel was employed. In 
"the Special Bench Case (2) the same learned Judge who had 
decided Amulya Ratan's case(3) and who was then the Acting Chief 
Justice in his elaborate judgment, the result of a scholarly research 
in the history and nature of the right of a raiyat apparently went 
back on his view which he had expressed in his previous decisions. 
On the question as to whether the right of,an occupancy raiyat 
is a personal right or a right in immoveable property the learned 
Acting Chief Justice held that whatever might have been the 
law earlier the occupancy raiyat enjoys under the Bengal 


(1) (1914) I. L. R. 42 Calc. 172 ; 20 C. L. J. 52 ; 18 C. W. N. g7t. 
(2) (1920) I. L. R. 48 Calc, 184; 31 C. L, J. sto. 
(3) (1914) I. L. R. 42 Calc. 254; 21 C. L, J. 187. 
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Tenancy Act substantial right in the land and his interest can-' 


not be appropriately desqribed as merely a personal right wr 
personal privilege. With regard to the application, of 


the principles of estbppel and waiver the learned Chief Justice: 


observed : “ There ware, manifest difficul tiesdn the application of 
all such doctrines because if the right of occupancy ‘was purely 


personalright or personal privilege it is not easy to Appreciate: 


how & could in fact be made transferable by inyoking ` the àid of 
one or other of those principles of law.” The result of that deci- 
sion is that tee right of an occupancy raiyat in a non-transferable 
, holding is a right in immov eable property ; that ifit wasa perso- 
nal right the application of the dectrine of estoppel and’ waiver 
would be inconsistent with the nature of the right and that if it is 


. an interest in land the applications of those principles could be^ 


superfluous. The special Bench case (1) was considered by a Full 
. Bench of the Patna High Court in /ugeshar Misra v. Nath 
Koeri (a) in which the learned Chief Justice of the Patna High 
Court following the Special Bench case (rx) of this Court nega- 
tived the application of the principles of estoppel and waiver to 
transfers by an occupancy raiyat and held that the right of an 
e occupancy raiyat in a holding was an interest in land and carried 


with it fll the incidents of an immoveable property. The foun: 
dation of the decision of Amulya Ratan's case (3) has SOPOTU 


by subsequent decisions, been entirely cut away. 


Looking at the rules as laid down in the Bengal Tenancy Act 
it appears that the statute does not pretend to lay down all the 
incidents of an occupancy right as was pointed out in Kripa Sin- 
dhu Mukerjee v. Annada Sundari Debi (4) approved by the Special 
Bench. The preamble of the Act shows that it presumes to 
amend and consolidate the law relating to landlord and tenant. 
It was therefore beyond its scope to deal with the law as 
between the tenant and a third party. The Bengal Tenancy Act 
does not invest the occupancy raiyat with any particular right 
as against a third party nor does it take away any right which he 

' may have under the general law. It was at one time argued that 
an occupancy raiyat Mas no right of transfer because the Bengal 
Tenancy Act though it expressly mentions such right as existing 


(1) (1920) I. L. R. 48 Calc. 184 ; 31 C. L. J. 510. 

(2) (1922) I. L. R, 1 Pat. 317. 

(3) 1914) I, L. R. 42 Calc. 254 ; a1 C. L. J, 187. . 
(4) (1907) 1. L. R. 35 Calc. 34 ; 6 C. L. J. 273. 


* 
. 


* 
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imtenure-holders and raiyats at fixed rates does not refer to such 
right (right of transfer or testamentary flisposition) in occupancy 
raiyats ; and reliance was also placed on section 178 (3) (d) which 
prohibit a contract likely to take away the *ight of the raiyat to 
transfer or bequeath bis holding in accordance with local usage, 
as showPog'that the right of transfer or testation does not exist 
in a raiyat except in accordance with local usage. This argument 
does not, seem to be effective as it can be explained on the general 
principles of law.” As ir? an ordinary lease there may be enfor- 
ceable terms relating to restraint against alienation sqqgin the case 
of an occupancy holding araiyat may contract with his landlord 
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not to, transfer his holding to any one except the landlord. But S 


the law invalidates a contract where the right to transfer or be- 
queath is acquired by the raiyat in accordance with local custom 
or usage, The right ofa raiyatin his holding has gradually im- 
proved according to the decisions of this Court and it must now be 
taken to be co-extensive with the right to any other immoveable 
property. At one time his interest was supposed to be not heri- 
table ; subsequently it was held to be so. It was then again held 
to be non-transferable. It has subsequently been held that it is 
transferable except in so far asit is prohibited by the Bengal 
‘Benancy Act namely, that it should not affect the interest of the 
landjord. Under the Bengal Tenancy Act the right to transter and 
the right to bequeath are placed on the same footing as was admitt- 
ed by Mookerjee J, in Amulya Ratan’s case (1), If the right of 
* transfer is available to the raiynt by virtue of his interest being an 
interest in the land there can no doubt that the right to bequeath 
must also be held available to him. The right to bequeath is one 
of the incidents of ownership and it cannot be taken away or res- 
tricted except by express enactment, The distinction that was 
" originally made between the right of transfer and the right to 
bequeath was based on the application of the principle of estoppel. 
' Since that has disappeared there is nothing to support the distinc- 
tion as has been fairly conceded before us by the learned Advo- 
cate for the respondent. The absence of mention of a right in any 
enactment which does not deal completely with,the law of immove- 
able property as the Bengal Tenancy Act does not necessarily 
prove that the right does not exist. In the Special Bench case of 
Chandra Benode (2) at page 244 the learned Chief Justice remark- 


(1) (1914) I. L. R. 42 Calc. 254; 21 C. L. J. 187. 
(a) (1920) 1 LR. 48 Calc. 184 ; 31 C. L. f. 510. 
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ed : “ the fact that section 26 makes the occupancy right heritable 
and does not refer to the question of transferability does not cen- 
sequently justify the inference that the Legislature did not intend 
to make the occupancy right transferable.” We adopt this passage 
verbatim by only alterisg the word ‘transfetable’ into ‘bequeath- 
able) Itis worthy of note that on the conclusions atrived at by 
the learned Chief Justice in the Special Bench case he expressly 
state that it wag not necessary to examine the gases which dealt 
with voluntary transfer for value by an occupancy raiyat or with 
the power t make testamentary devise. "There can be no doubt 
that if the cases with regard to bequest had come under scrutiny 
the*Special Bench would have held that they were wrongly 
decided. 

I have given full consideration to the point raised before us 
and to the authorities bearing on it and have come to the conclu- 
sion that as the law now stands a raiyat holding a non-transferable 
holding has as much right to make a testamentary disposition of 
the holding as he has to transfer it subject of course to the limita- 
tion mentioned in the Bengal Tenancy Act, In this case we 
should not lose sight of the fact that the objection with regard to 
the validity of the bequest is not taken by the heir-at-law but by 
an under-tenant, It is in evidence as remarked by the Munsif that 
Alokemani left two nephews as her heirs one of whom was Shama 
Charan in whose favour the will was made and the other was a 
witness to the will. In the view that we have taken of the matter 
it is not necessary to consider the second point raised on behalf of 
the appellant, 

The result is that this appeal is allowed that the decree of the 
lower appellate Court is set aside and that of the Munsif restored 
with costs in all the Courts, 

Garlick, J.—1 agree. 


A, T. M. l Appeal allowed, . 
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CRIMINAL REF ERENCE. 


* Before Mr, Justice Mukerji and “Mr. Justice Graham. 


DABIRUDDI NASKAR 
V. 
SAKAT MOLLA. " 


Acquittal, reference jor setting aside, whether High Court, should entertain— 

Criminal Procedure Code (Act V of 1898), Sec. 438. c: 

A reference under Sec, 438 Cr. P. C, recommending revision of orders of 
acquittal stand on no higher footing than applications of private prosecutofs for 
such revision, 

Although the High Court has jurisdiction to interfere in revision with an 
order of acquittal, it should ordinarily exercise that jurisdiction sparingly and 
only where it is urgently demanded in the interests of Justice. 

Faujdar Thakur v. Kasi Chaud&uri (1) referred to. 

In the case of an acquittal, when the Local Government has not preferred an 
appeal under section 417 Criminal Procedure Code, the High Court ought not 
to interfere in revision on a reference under scction 438 Criminal Procedure Code 
on the ground that the referring Court takes & view of the evidence different 
fgpm that of the Court which passed the order of acquittal. 

Hrishikesh Mandal v. Abadkawé Mandal (2) ; In the matier of Shetkh Ami- 
nuddin (3) ; Emperor v. Madar Baksh (4); Re Sinn Goundan (5); The 
Crown v. Achhar Singh (6) followed. 


Reference under section 438 of the Code of Criminal Proce- 
dure. 


The accused, Sakat Molla, was convicted by Mr. B. Ganguli, 
Magistrate, and Class, Diamond Harbour, under Sec. 355 Indian 
Penal Code and sentenced to pay a fine of Rs. zo in default to 
° undergo 6 weeks’ rigorous imprisonment, On appeal, the Addi- 
tional District Magistrate of 24-Pergannas, set aside the conviction 
and the sentence and acquitted him, The complainant moved 
against the order of acquittal, and the Additional Sessions Judge 
of a4-Pergannas made the present reference recommending that 
the order of acquittal should be set aside and ,the appeal ordered 
to be reheard on the grounds that the judgment of the Additional 

: i 


*Criminal Reference No, 193 of 192%, by M. H, B. Lethbridge, Esq, Addi- 
tional Sessions Judge, 24-Pergannas, 
(1) (1914) I. L. R. 42 Calc, 612 ; 21 C. L. J. 53. 
(2) (1916) I. L, R. 44 Calc. 703. . (3) (1902) I. L. R. 24 All. 346. 
(4) (1903) 1, LR. 25 AN, 128. (5) (1914) I. L. R. 38 Mad. 1038. 
(6) (1923) 1. L. R. 5 Lah. 16. - 
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District Magistrate was defective and did not show that the learn- 
ed Magistrate had properly'applied his mind to ‘the cáse and that 
there was abundant oral evidence against the accused. °, 


Mr. Anil Chandra Rai Chaudhuri (for, Mr. Jitendra Sankar 
Das Gupta) and Mr. *Tarapada Banerjee, in suppor of the 
Reference, 


Mr, Asadussaman and Mr. A. Quasim opposed the Reference, 


Mukerji. J :—This is a Reference mide by the Additional Ses- 
sions Judgesof Z4-Parganas under section 438 Criminal Procedure 
Code recommending that an appellate order of acquittal passed 
by ethe Additional District Magistrate of that District should be set 
aside and the appeal ordered to be reheard. 


It has been laid down in a long series of cases what should be 
the guiding principle to be acted upon by the High Courts in 
dealing with applications for revision of orders of acquittal. The 
principle has been very clearly laid down by Jenkins C. J. upon 
a review of the practice in almost all the High Courts in India, 
in the case of Zaujdur Thakur v. Kasi Chaudhuri (x). He 
obseryed,—' The pronouncements of the High Courts of Madras, 
Bombay and Allahabad consistently support the view that, asa 
general rule it is expedient not to interfere, on revision, at the ins- 
tance of a private person, with an acquittal after trial by a ptoper 
tribunal, and that applications for that purpose should be discbur- 
aged on public grounds.” He further observed, —"I am not pre-e 
pared to say the :Court "has no jurisdiction to interfere in revi- 
sion with an acquittal, but I hold it should ordinarily exercise that 
jurisdiction sparingly and only where it is urgently demanded in 
the interests of public justice.” Since this proposition was laid 
down by that learned Chief Justice it has, I find, been followed by. 
all the High Courts [e.g. Pramatha Nath Barat v. P. C. Lahiri (a); 
In ve Faredoon Cawasji Parbhu (3) ; Sankavalinga Muduliar v. 
Narayana Madaliar (4) ; Sibin Rai v. Bhagbat Das (5) ] A Refer- 
ence under section 438 Criminal Procedure Code recommending 
revision of orders of acquittal in my opinion, stand on no higher 
footing than applicafions of private prosecutors for such revision. 
In the case of Hrishikesh Mandal v. Abadhaut Mandal (6) it was 
said by this Court that in the case of an acquittal when the Local 

(1) (1914) I. L. R. 42 Calc. 612, (2) (1920) 1. L. R. 47 Calc. 818, 

(3) (1917) 1. L. R. 41 Bom. 560. 

(4) (1922) I, L. R. 45 Mad, 913 F. B. (s) (1925) I. L. R, 5 Pat. 205. 

(6) (1916) I. L. R. 44 Calc. o3. 
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Government has not preferred an appeal uader section 417 Crimi- CRIMINAL. 
nål Procedure Code the High Court*ought not to interfere in 1938, 
revision, on a reference under section *438 where it cannot do SO pabiruddi Naskar 
without practically hearing the case on the evidence as an appeal s akat Molla, 
in order to, satisfy itself that the opinion of the referring Court is — 
correct, though it has jurisdiction to intervene in such cases. It Meer, 7. 


is true that in a few instances there has recently been some depar- 
ture from the practice intended to be laid down in the aforesaid i ‘ 
decisions of this Court, but on examination of the papers of such 
of the cases as are available it appears that either tif Reference 
was not opposed, or that the acquittal was not on the merits or was e 
based on a palpable error of law, The present Referente is 
entirely on the merits, the Additional Sessions Judge having been . 
inclined to take a view of the evidence different from that of the 
Additional District Magistrate, That this is a very reasonable and 
- convenient practice is clear from the fact that our High Courts 
have ‘alao set their face against References of this character: 
in the matter of Sheikh -Aminuddin (1); Emperor v. Madar 
Baksh (2); Re Sinnu Gourdan and another (3); The Crown v. 
Achhar Singh (4). . 


e in my opinion this Reference should not be entertained and I j 


would accordingly discharge it. ` id 
e Graham, J.—I agree. 3 
GC Reference discharged. 
(1) (1902) I. L. R. a4 All 346. (2) (1902) I. L, R. 25 All. 128. 
(3) (1914) 1. L. R. 38 Mad. 1028. (4) (1923) I, L. R. 5 Lah. 16. 
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APPELLATE CIVIL. 


Before Sir Zahid Suhgawardy, Knight, Judge and Mr. , 
= Justice Jack. 
“BISTUPADA BERA . 
EE 
* SRINATH CHANDRA MANDAL AND.OTHERS,* 


Suit, if for reyg—Swit against recorded tenant for rent —Tenurr, transfer of— 
Bengal Tenancy Act (VIII of 1885), Sec. ta—Landlord having notice of 
* interest of other persons in the transfer. 


A suit for rent brought against the person who is a transferee and of whose 
purchase the landlord has received notice under section :2 of the Bengal 
Tenancy Act, though aware subsequently of the interest of other persons, isa 
suit for rent properly framed and is binding on the tenure. 


It cannot be stated as a universal proposition of law that whenever the land. - 


lord gets notice of interest of any one other than the transferee, even if it is 
admitted by the transferee, he is bound to recognise sueh person as his tenant. 


If rent is actually due from a tenure and the person in whose name the trans- 

fer is made is one who represents the tenure, any other person having any title 

* in the tenure cannot compel the landlord to treat him as tenant along with the 
person who is the ostensible transferee. $ 


Appeal by the Landlord, Defendant No. r. ° 

Suit for declaration of plaintiffs’ right to two-thirds share in. the 
tenure. 

The material facts appear from the judgment. 


Messrs. Braja Lai Chakravarty and Shyama Das Bhattacharjya 
- for the Appellant. 


Mr, Apurba Charan Mukerji for the Respondents. . 


C. A. Y. 
The judgments of the Court were as follows : 


Suhrawardy, J: The facts of this case are that one Adar- 
mani held the tenure in suit under the landlord defendant No. r. 
The plaintiffs’ case is that the heirs of Adarmani sold the tenure 
to the plaintiffs and defendant No. a, the conveyance being obtain- 
ed inthe name of defendant No. a alone. Thereafter fhe land- 


*Appeal from Appellate Decree No. 2141 of I926, against the decree of 

G. N. Roy Esq., 1st Additional District Judge of 24-Perganas, dated the oth July 

1926, affirming that of Babu Ashutosh Pal, Subordinate Judge, 4th Court, of 
. Alipore, dated the 18th December, 1923. $ 
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lord obtained a decree for rent against Adarmani’s heirs and 
defendant No. 2 and in' execution of the decree purchased the 
tenure himself. The plaintifs thereupon brought the present 
suit for a declaration of their two-thirds right inthe tenure. Defen- 
dant No. 1 contendeóthat the disputed land was purchased by 
defendanfANb. 2 alone and not by the plaintiffs and defendant No. 
2 as alleged in the plaint. Both the Courts below have passed a 
decree in favour of the plaintiffs. The decision of the lewer 
appellate Court is based orf the finding that after the purchase of 
the tenure the plaintiffs and defendant No. 2 west te defendant 
No, r to have themselves recorded as tenants, but he did not 
. acknowledge any one as tenant but granted a rent receipt descyib- 
ing defendant No. a as marfatdar of the original tenant. The 
learned Judge seems to have been further impressed by the fact that 
the suit was not brought against defendant No. a alone but also 
against the heirs of the original tenant showing that the landlord 
had not fully recognised the transferee as tenant, It has been 
found that the tenure as a matter of fact was purchased by the 
three brothers. The question, therefore, that arises for decision 
is whether the decree obtainel by defendant No. 1 was a rent 
decree or whether it was a money decree which affected the right, 
titte and interest of defendant No. 2 only. It is argued on behalf 
of the appellant defendant No. r that though he had the know- 
ledge of the claim of the plaintiffs to a share in the tenure he was 
not bound to look for his rent beyond the transferee of the tenure, 
"On the other hand, it has been argued on behalf of the respondents 
that the landlord having come to know of the interest of the 
plaintiffs in the tenure ani it having been found that the tenure 
was purchased by all the three brothers he was bound to bring 
a Suit for rent against all the three brothers and that the decree 
obtained against one of them is a money decree. 


It is conceded that there is no legislative enactment com-.. 


pelling the landlord to recognise the interest of any person 
appearing before him and claiming an interest in the tenure. 
The question of recorded or non-recorded tenant is not material 
in the case of transfer of a tenure, unless it arises in connexion 
with the question of representation. Before the enactment of 
sections 12, 13and 15 ofthe Bengal Tenancy Act the landlord 
had the option of demanding exhorbitant fees to recognise trana- 
fers or succession. In order to give relief to a tenure-holder 
and his successors it was enacted that the transfer of a permanent 
tenyre must be by a registered instrument and that the notice 


133 


CIVIL, 


1928. 
— 
Bistupada Bera 


v. 
Srinath Chandra 
Mandal. 


Suhrawardy, F, 


134 


Civit, 


1928. 
Need 
Bistupada Bora- 


Y. 
Srinath Chandra 
Mandal. 


Sukrawardy, 3. 


. THE CALCUTTA LAW JOURNAL, —  [Vor, XLIX,' 


of the transfer should be given to the landlord by the Collector 
with a fee due to the landlord. Under the law as it stands-the 
landlord has no option left in the matter and from the mognent 
he receives notice "under section 12 the liability of the former 
tenant to rent ceases tp exist: Surapati Roy v. Ram Narayan 
Mukerji (1) Similarly liability of the transferee ‘arises whe- 
ther the landlord recognised him as his tenant or not. Now 
the juestion isif the landlord is informed ofthe interest of any 
one other than the transferee in whose name the deed of transfer 
stands is he*boifnd to treat such person as tenant and is he bound 
inlaw to bring a suit for rent against the tenure by making such 
pereon a defendant? As I have stated there is nothing in-law to . 
make it obligatory upon the landlord to treat as tenant any per- 
son of whose interest he may have had: notice but who is nota 
transferee under section 12. To hold that the landlord should is, 
in such circumstances bound to treat a person other than a trans- 
feree as his tenant would make his position extremely unenviable. 
A tenure for example is sold to A. subsequently A and B 
may both go to the landlord and say that B is the 
real owner of the tenure and A is merely a benamdar. 


‘Suppose the landlord brings a suit against B alone and 
'obtaing a decree in execution of which the tenure is sofd, 


A may thereafter turn round and say that he was the real 
owner and that he was induced by fraud or by some other means 
to acknowledge the title of B. The landlord may in such a case, 
find himself in great difficulty to .realise rent from the tenure; 
Take another common example. Ifa person comes to the land- 
lord and tells him that he has some interest in the tenure which 
stands in the name of another person as transferee. Can it be said 
that the landlord in such a case is bound to treat such a person 
as tenant? The fact that the person in whose name the property 
stands admits the interest of another person will not make the 
matter very clear for the landlord and will not make him immune 
from future disputes if the transferee chooses to disown the 
right of another person in the tenure. Besides, the landlord 
will find himself atthe mercy of unscrupulous persons able to 
command perjured evidence. After a tenure is sold in execu- 
tion ofa decree against the ostensible transferee the latter may 
defeat the purchaser by colluding with the landlord or by prov- 
ing that the landlord had notice of other persons! interest. 
in it. ° 
(1) (£923) 1. L. R. go Calc, 680. 
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In this connexion one must not forget the well-knewn doc- 
trihe that a'release is not a transfer : Jadunath Poddar v. Rup Lal 
Poddar (1) ; Mathura Mohan Saka v. Ram Kumar Saka. (2). If 
in the present case defendant No. 2 had executed a document 
(much less by word of *nouth) releasing twe-thirds of the property 
in favour of the plaintiffs I doubt very much that it would amount 
to a transfer of a permanent tenure by sale, gift or mortgage 
within the meanipg of section 12 of the Bengal, Tenancy ‘Act, 
which the landlord would have been bound to recognise, 

Under the law it seems to me that as soon as ® tenure is 
transferred under section 12 the outgoing tenant ceases to have 
any liability for rent and the incoming tenant is the person whfom 
the landlord must look to for realisation of rent. If rent is 
actually due from a tenure and the person in whose name the 
transfer is made is one who represents the tenure any other per- 
son having any title in the tenure cannot compel the landlord 
to treat him as tenant along with the person who is the osten- 
sible transferee. If this were not so, the landlord may be de- 
prived of his fee in cases of successive oral transfers. The trans- 
feree may come to the landlord after selling a portion of his 
tenure privately and say that another person has also got an 
interest in the property. In this way he may go on selling 
parcels of the tenure to others without paying the landlord’s 
fee *and getting such persons recognised by the landlord as his 
tenants. Taking the common sense view of the matter as well 
as considering the object of sections 12 and x3, I do not think 
that it can be laid down asa universal proposition of law that 
whenever the landlord gets notice of interest of any other than 
the transferee, even if it is admitted by the transferee, he is 
bound to recognise such person as his tenant. 

Assuming the plaintiffs case to be true, they had allowed 
defendant No. 2 to represent them in the matter of purchase of 
the tenure, that they had in fact told the landlord that defen- 
dant No. 2 was the person who would represent the tenure, but 
they did not pay the landlord's rent and the tenure was put up 
for sale. They are not in equity or fairness ehtitled to say that 
the suit which the landlord has to bring for his rent should also 
be brought against them. 

There is an observation by the trial Court that the plaintiffs 
‘paid their share of the rent to defendant No. 2. But the 

(1) (1906) L Le Re 33 Cale. 967; 4 C. L. J. 22. 

(2) (1915) I. L. R. 43 Cale. 790; 23 C. L. J. 26; a0 C, W. N. 370 
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lower appellate Court has not come to any finding on this 
point. To my mind even if there were such a finding it would 


‘have made no diffgrence ‘in the application of the law for if. the 


plaintiffs were anxious to protect their interest they should 
have seen that the feft reached the landlord. In my judgment 
the suit for rent brought against the person who is a transferee 
and of whose purchase the landlord has received notice under 
section 12 of the Bengal Tenancy Act js a suit for rent properly 
framed and is, binding on the tenure. . 

In this view of the law this appeal is allowed and the decrees of 
the Courts below are set aside with costs in all Courts. 


` Jack, J.: I agree. 
A. T. M. Appeal allowed. 


Before Sir Zahid Suhrawardy, Knight, Judge, and Mr. 
x Justice Jack. . : 


SREEMATI SATYABHAMA DE * 
l v. mE ' . 
JATINDRA MOHAN DEB anD orugns* 


Partition — Partition Act (IV of 1893), Secs. 4, 8— Defendant treated as 
plaintif—Second appeal—Order refusing to pass an order for sale. 


A second appeal lies against an order passad by first appellate Coux 
refusing to pass an order forsale, against an order of the first Court allowing 
sale ; the order passed by the first appellate Court is a decree. 


The dual capacity of a party in a partition suit does not preclude even a 
defendant who claims a share in the dwelling house from being treated as 
plaintiff for the purpose of section 4 of the Partition Act. 


Appeal by Defendant No. 9. 

Suit for partition. 5 

The material facts appear from the judgment, 

* Appeal from Appellate Decree No. 2676 of 1926, against the decree of 
S. N. Guha Esq., and Additional District Judge of Dacca, dated the 17th May, 


1926, reversing that of Babu Rames Chandra Sen, Muåsiff, 4th Court, of 
Munehigánj, dated the 23rd November, 1925. 
e : 


® 
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Ar. Prokash Chandra Pakrashi for the Appellant. 
. Mr, Bireswar Bagchi for Defendant No. 4 Respondent. 
Mr, Jatindra Nath Sem for the Plaintiffs Respondents. 
Rd . 


C, ^, V. 


The following judginent was delivered : e * 

This dppeal is by defendant No. 9 in a partition suit, The 
facts are that the plaintiffs brought a suit for partition of a dwelling 
house and some agricultural lands. In the plaint they prayed that 
if their share was not allowed in the dwelling house they might be 
allowed a proportionate parcel of the agricultural "lands in lieu of 
their share. The appellant did not appear at the earlier stages 
of the suit but her husband defendant No. ro appeared and filed a 
written statement in which he said that the plaintiffs! share in the 
dwelling house might be valued and defen dant No. ro be allowed 
to purchase it, he being à member of an undivided family. In 
view of the pleadings the preliminary decree, which was passed 
on the sth December 1921, directed that the plaintiffs should not 
get any share inthe dwelling house but they should get a share 
in the lands ofthe value of the share they had purchased in the 
property On the same day, namely the 5th December, 1921, 
defendants Nos. 14 to 19, who are respondents in this appeal, filed 
an application in which they prayed that their possession mjght be 
mairtained and that they might be given a separate sakam includ- 
ing'the portion in their possession, These defendants claimed to 

e be in possession of a portion of the dwelling house and asked that 
that portion might be allotted to them on partition. After the pre- 
liminary decree a final decree was also passed in terms thereof. At 
the instance of defendant No. ro the final decree was subsequently 
set aside. Before another final decree could be passed the 

eappellant appeared in Court on the r4th December 1925 and filed 
an application under section 4 of the Partition Act (Act IV of 1893) 
praying to be permitted to purchase the shares of the plaintiffs 
and of defendants Nos. r4 to 19 all of them being strangers to the 
family. The trial Court allowed the application and directed that 
the appellant should be permitted to purchase the shares of the 
plaintiffs and of defendants Nos. r4 to 19 in*the homestead des- 
ctibed in, schedule ca of the plaint. Against that order an appeal 
was taken to the District Judge of Dacca and the Additional 
District Judge by his judgment dated the 17th May 1926 dismissed 
the appeal so far as it related to the plaintiffs’ share but allowed 
the appeal in respect of the shares of defendants Nos. 14 to rg 
holding that the lower Court was in error in permitting defendant 
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No. 9 to purchase the shares of these defendanta, From the decree 
of the District Judge two appeals were preferred to this-Court, one 
. by the plaintiffs against tbe order of sale of their share of the 
dwelling house and the other the present appeal by defendant 


Jatindra Mohan Deb, No. 9 against the order, dismissing her prafer to purchase the 


MM 


* 


. 


shares of defendants Nos. r4 to 19. We have already allowed the 
plaintiffs’ appeal and held that in the circumstances of this case 
deferant No. 9 „is not entitled to claim relief under section 4 of 
the Partition Act, 

Now in his ùppeal the appellant’s contention is that the 


. defendants Nos, 14 to 19 are strangers who had purchased shares 


in the dwelling house from some of the defendants’ co-sharers and 
that the appellant should be permitted under the provisions of 
section 4 of the Partition Act to purchase their share in the dwell- 
ing house, The learned Judge has disallowed the appellant’s prayer 
on the ground that the Partition Act does not authorise the original 
share-holder to purchase the share of a stranger to the dwelling 
house other than the stranger who sues for partition. The effect 
of this order is that because the respondents are not plaintiffs in 
the case their shares cannot be purchased by the defendants 


e under the law. We have considered this matter carefully and we 


have come to the conclusion that the order of the lower appellaté 
Court cannot be supported. . 
Before entering into the substantial question raised in the seit 
we should dispose of a preliminary objection which has been | 
taken on behalf of the respondents, It has been argued that under 
section 8 of the Partition Act an appeal lies from an order for sale 
made by the Court under section 4. This appeal is against an order 
made by the District Judge refusing to pass an order for sale and 
therefore, it is not open to appeal We do not think that this 
contention ought to prevail. The first Court passed an order 
for sale and that order was appealable under section 8 of the 
Partition Act. The original order being open to appeal 
any order passed by the appellate Court should be held open to 
second appeal unless there is anything in law to prevent it. The 
order passed in this matter is & decree and has been appealed from 
as such, Under the Code of Civil Procedure a second appeal 
is allowed against a decree if the other conditions mentioned there- 
in are fulfilled, We hold that the second appeal is competent, 
Now we come to the merits of the case,- It has been argued 
on behalf of the respondents that as the respondents have not: 
brought a suit for partition section 4 does not apply in their case. 
Section 4 says that where a share ofa dwelling house belonging 
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to an undivided family has been transferred to a person who is not 
a' member ‘of such family and such transferee sues for partition the 
Caurt shall etc, The appellant contands that though the respon- 
dents did not bring a suit yet having applied for a share in the 
dwelling house they Should be treated asghaving sued for partition 
ofthe dwelling house. 

Section 44 of the Transfer of Property Act excludes the right of 
a stranger purchager of a share in a dwelling housg to joint bosses- 
sion, As has been observed in Kshirode Chunder Ghosal v. Saroda 
Prosad Mitra (1) section 4 of the Partition Act i$ a Negical sequel 
of or corollary to section 44 of the Transfer of Property Act. Tha 
latter Act denies the right of joint possession to a strangers pur- 
chaser who is left only with the right to sue for partition, It was 
felt that the partition of a dwelling house, specially of small dimen- 
sions, would divide it into unsuitable parcels and may in some 
cases introduce undesirable neighbours. The Partition Act of 
r893 accordingly came to the rescue of the members of an undivid- 
ed family and gave them the right to purchase the shares obtain- 
ed by strangers to the family. If effect is given to the respon- 
dents' contention the result will defeat the object ofthe legisla- 
ture to secure indivi sibility of a dwelling house, It 1s possible thate 
two persons outside the family buy two shares of two members 
of the family and one of them brings a suit for partition making the 
Ofher a defendant and if his right to purchase the share of the 
dwelling house fails on any account the stranger defendant may 
yet be given a share in the dwelling house because he does not 
happen to be a plaintiff in the suit, "Thisis certainly not what the 
legislature intended and we must try to put a reasonable construc- 
tion on the acts of the legislature. This matter came up for con- 
sideration in the Bombay High Court in Khanderacdattatraya 
Wakde v.: Balkrishna Mahadeo Phulambrikar (2). There the 
plaintiff a stranger to the family brought a suit for partition of a 
dwelling house making defendant No. 3 another stranger co- 
sharer a defendant. Defendant No. 2 claimed to purchase the 
shares of the plaintiff and of Defendant No. 3 and his application 
was allowed. It does not appear from the» report if defendant 
No. 3 appeared in the suit and claimed a share in the dwelling 
house as has been done in the present case by the respondents, 
But he appealed against the order of the lower appellate Court 
giving permission to defendant No. 2 to buy him up. The learned 
Chief Justice held that as defendant No. 3 cannot be said to be 


(1) (19 10) 12 C. L. f. 525. (2) (1921) I. L. R. 46 Bom, 341. 
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the person who has sued for partition defendant No. a should not 
be permitted to buy his share. Upon the particular facts of the 
case the decision seems te be unexceptionable. The leaned 
Judge’s view was * based upon the fact that defendant No. 
2 having been allowedeto purchase the plaintiff's share, if he 
does so there is an end ofthe suit and the question with regard 
to the purchase of share of defendant No. 3 will not arise, 
But *if defendant No. 3 wants to have the partition he will be 
relegated to the position of a plaintiff and his act will then attract 
the operation of section 4 of the Partition Act. That decision 
does not meet the difficulty that arises in this case for two 
reasons. Inthe first place it seems to be the opinion of the 
Bombay High Court that an application under section 4 of the 
Partition Act should be made before a preliminary decree is passed 
whereas this Court has held [ see Pran Krishna Bhandari v. 
Surath Chandra Roy (1)] that such an application can be made 
at any stage of the suit, even in the appellate Court, In the 
second place, in the case before us, the suit has not been dismiss- 
ed and cannot be dismissed because the plaintiff had been 
allowed partition of the lands other than the dwelling house and 
there is a preliminary decree that a partition should be made of 
the joint properties. The effect of the decree when it becomes 
final will be that a Commissioner will be appointed with instruc- 
tions given him according to form No. 10 of the First Schedule 
to the Code of Civil Procedure with power to divide all the pro- , 
perties including the dwelling house according to the shares of the 
parties. Ifthe appellant or defendant No. 10 had made an appli- 
cation under the Partition Act and bought up the plaintiffs the 
present question would never have arisen. But the preliminary 
decree directs partition of the joint properties and there having, 
been no appeal against it, it is binding between the parties, 

As has been observed above the plaintiffs! prayer for a share in 
the dwelling house on partition was disallowed by the trial Court 
and he was instead given a share in the land other than the dwell- 
ing house. The respondents applied for a Sakam in the dwelling 
house andit wil not be stretching too much the language of 
the law to treat the respondents as plaintiffs within the, meaning 
of section 4 of the Partition Act. This view is supported by the 
well-known principle that a party in a partition suit whether ‘a 
plaintiff or a defendant is at the same time plaintiff as wellasa 
defendant, This dual capacity ofa party ina partition suit does 

(3) (1918) a2 C. W. N. 515. 
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_of the Partition Act. By their application of the 5th December Sreemati Satya- 
1921, the respondents claimed a share in the dwelling house and bhama De 


they should be treated ‘as suing for partitioneof the dwelling house. 
^ The difficulty in this case may be solved by having resort toa 
course which seems reasonable. In the final decree which is to be 
passed in this case a direction may be given that the respondents’ 
share in the joint properties may be allotted to them out of the 
lands other than the dwelling house ; and if it js n entirely 
covered by such allotment the members of the undivided family « 
- may be directed to compensate them for deficiency, j 

The result of these considerations is that the trial Court may 
adopt any of these two courses, It may either allow defendant 
No. g to purchase the share of thé respondents or direct the 
Commissioner when passing the final decree to allot to the respon- 
dents a share out of the lands other than the dwelling house. 

This appeal is, accordingly, allowed. The decree.of the lower 
appellate Court is set aside, The appellant will be entitled to her 
costs in this Court and in the Courts below. . 


AeT.M. c Appeal alowed, 


v. 
Jatindra Mohan Deb. 
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Where the custom of pre-emption obtains in a village, every co-sharer has 
a right to pre-empt a stranger purchasing land in the village, When several 
co-sharers desire to exercise this rigbt, and there are differences between them 
as to their shares or peiorities, they may join as plaintiffs in a suit {Or pre- 
emption against the stranger purchaser, and may obtain in that suit a decision, 
not only as to their righft@pre-empt, but also as to their rival claims and a 
decree, as provided in Order 20 Rule 14 (4) of the Code of Civil" Procedure in 
accordance with which each pre-empting plaintiff will be entitled in default of 
the Sthers to pre- -empt alone, On the other hand, two or more co-sharers may 
simply sue the “stranger-purchaser for pre enfption, as in the present case, 
without askigg the Court to adjudicate on thelr rival claims, and may obtain a 
decree for possession on depositing the pre-emption money in Court. The effect 
of that decree is to establish, as against the defendant, the right of each of the 
plaintiff co-sharers to pre-empt him and to entitle them to possession on depo- 
siting the pre-emption money, leaving them to adjust their shares and priorities 
among themselves, these being matters in which the defendant has no concern 
so long as the pre-emption money is secured to him, 

lf the defendant files an appeal from such a decree as is passed in the present 
case, making all the plaintiffs respondents, and one of the respondents dies 
before the hearing of the appeal andthe appeal abates as against him under 
Order 22 Rule 4(3) read with rule 11 of the Code of Civil Procedure, because 
his legal representatives have not been brought on the record within the time 
limited by law, and the appeal is heard in the absence of the legal representa- 
tives of the deceased respondent, and the decree ofthe first Court is reversed 
and thg suit dismissed as against all the plaintiffs, the legal representatives of 
the deceased respondent against whom the appeal has abated, are entitled to 
exercise the right of pre-emption which the decree of the first Court estakjished 
in his favour against the defendant, that is aright to preempt the whole. A 
stranger-purchaser cannot be required to submit to a partial pre-emption nor B 
he entitled to demand it. The money deposited in Court should be made over 
to the stranger-purchaser with the consent ofall the other respondents and on 
default the suit is to be dismissed. 

A practitioner who appears for several respondents, one of whom dies before 
the hearing of the appeal, owes a duty to the Court to bring to its notice, if he 
is aware of it, the fact that one of the respondents for whom he has entered 
appearance, is dead and no longer represented by him. 

Appeal No. 67 of 1927 by the Defendant, from a decree of the 
High Court at Allahabad, dated the xith July, 1924, which varied 
an order, dated the 28th March, 1923, made by the Court of the 
Subordinate Judge of Bulandshahr. 


The litigation arises out of a suit for pre-emption inwhich four 
plaintiffs obtained a joint decree and possession of the pre-empted 
property. On appeal the appellate Court set aside the decree of 
the Court of first instance, In the execution proceedings for the 
restoration of the property that followed, it was discovered that the 
appeal was heard and decided inthe absence of the legal repre- 
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sentatives of one of the plaintiffs respondents who died during the 
pendency of the appeal, 

The question for determination now wgs whether, in the circum- 
stances of the case, the appellate decree was à nullity as to the 
whole of the pre-empteti property or only ag to one-fourth thereof 
a8 represemting the share of the deceased plaintiff-respondent. 

The Court of the Subordinate Judge in the execution proceed- 
ings before it, held that the appellate decree was a nullity af to 
the whole of the pre-empted property, but that the benefit of the 
decree of the Court of first instance inured only. toe the legal 
, representatives of the deceased plaintiff. 

The High Court, on appeal, held (by & majority), agreeing with 
the Subordinate Judge, that the appellate decree was a nullity as 
to the whole of the pre-em pted property, but differing from him, 
held that the benefit of the decree of the Court of first instance 
inured to all the plaintiffs in the suit,. 

The judgments ofthe High Court (Mookerji and Dalal /7.), 
and of the Bench hearing the reference, (Daniels and Neave JJ), 
are reported in I. L. R, 47 All. roo, where the relevant authorities 
are Cited and discussed, 

DeGruyther K. C. and Dude for the Appellant, 

- *Hyam for the Respondents. 

Their Lordships judgment was delivered by 

Sir John Wallis :—In this case Puran Singh, Lekhraj Singh, 
Amar Singh and Pirthi Singh, who were co-sharers in the village 
of Bighepur, filed a suit for pre-emption of certain land which the 
defendant Muhammad Wajid Khan, who is the present appellant, 
had purchased in the village. The sole question in the case was 
whether the .custom of pre-emption obtained in ‘the village, and 
the Additional Subordinate Judge of Aligarh having found this 
issue in favour of the plaintiffs gave them a decree for possession 
on their depositing the pre-emption money in Court. They duly 
deposited the money and obtained possession in execution of 
the decree. 


It was suggested for the first time before the Board that 
the fourth plaintiff Pirthi Singh, who actually deposited the 
money in €ourt and obtained possession was the only plaintiff who 
executed'the decree, and that the right of the other decree-holders 
and their legal representatives to execute had become barred by 
limitation. In their Lordships’ opinion there is no foundation for 
this contention. The application for execution of the decree, which 


was signed by all the four decree-holders, stated that the money . 
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had been deposited by them and prayed that possession might be 
given to them. The execution proceeded upon this.basis and in 
reply to objections subsequently raised by the defendant Pirthi 
Singh himself state that the decree-holders had obtained posses- 
sion. It is clear thexefpre that the deposit was made and PeR 
obtained on behalf of all the decree-holders, . : 

The defendant appealed to the High Court at Allahabad, 
making all the plaintiffs parties to the appeal When the appeal 
came on for hearing Amar Singh, thé third " plaintiff, had been 
dead for sbout'a year and his legal representatives had not been 
brought on the record, These facts were not brought to the notice 
of the Court, and the appeal was allowed to proceed on the footing 
that he was before the Court, and the appellate decree recites 
that he had been duly represented at the hearing, whereas in fact 
he had died and the authority to represent him had determined. 
Their Lordships are notin a position to say how this regretable 
omission came about, and will only observe generally that it cannot 
be too clearly understood that a practitioner who appears for 
several respondents, one of whom dies before the hearing of the 
appeal, owes aclear duty to the Court to bring to its notice if he 
is aware of it the fact that one of the respondents for whom he has 
entered appearance is dead and no longer represented by hitm. 
Had the Court been apprised of the fact, as it should have,been, 
the questions now before the Board could have been decided at 
the hearing of the appeal and this subsequent litigation would have 
been unnecessary. : 


As it was, the surviving respondents allowed the a ppeal to be 
heard without objection in the absence of the third plaintiff and 
his legal representatives, thus taking the chance of succeeding on 
the merits ; and when they had failed and the decree of the lowez 
Court had been reversed and the suit dismissed and the defendant 
had obtained formal restitution of possession in execution of the 
áppellate decree, they joined with the representatives of the 
deceased third plaintiff in putting in the application to the Subor- 
dinate Judge, which is the subject of this appeal to His Majesty 
in Council, objectihg that the whole appeal had abated by reason 
of the representatives of the third plaintiff not having begn brought 
on the record within the time limited by law and that the appellate 
decree was a nullity and did not entitle the defendant to restoration 
of possession, They accordingly prayed that the order which the 
defendant had obtained without notice to them might be set 
aside and that they might be put in possession again, . 
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On this application the Subordinate Judge ruled that the three 
surviving plaintiffs had no Jocus standi, as under the provisions of 
the.Code of Civil Procedure the appeal had only abated as to the 
deceased plaintiff, and the survivors were bound by the appellate 
decree. " As against. the representatives of ht deceased plaintiff he 
held that'by reason of the abatement the appellate decree was not 
binding on them and that they were entitled to possession in execu- 
tion of the decree.of the first Court, if the other plaintiffs acquiesced 
inthe pre-emption money, which was still in Court, being paid to 
the defendant, which they did by their Counsel at t hearing of 
the appeal from this order as stated in the judgment of Mukerji, J. 
In other words he held that the defendant was not entitled to 
restoration of possession as against them if they were prepared to 
pre-empt him. 

The defendant and the surviving plaintiffs both preferred 
appeals against this order and the defendant also applied to the 
High Court under Order 47 of the Civil Procedure Code fora 
review of the appellate judgment, and an order that the abatement 
should be set asidé and the appeal re-heard in the presence of the 
representatives of the deceased respondent. The Court rejected 
the grounds for review put forward by the defendant and held 
fhat the allegation that there had been a conspiracy to .conceal 
the tleath of the third plaintiff from the appellant was not made 
ouf, and that he knew of the death and had been guilty of laches, 
They accordingly refused to set aside the abatement and dismissed 
the application for a review of judgment, 

Consequently, as regards the deceased plaintiff, the abatement 
stands and cannot now be questioned. 

The appeals from the order of the Subordinate Judge sub- 
sequently came on for hearing when'the two learned Judges differed, 
Mukerji, J. being of opinion that under the provisions of the Code 
of Civil Procedure the appeal had abated as regards the deceased 
third plaintiff and no further, and that by virtue of the abatement 
his representatives were entitled to a one-fourth share of the pro- 
perty ; while Dalal, J., held that the whole appeal had abated and 
that the surviving plaintiffs also were entitled to be restored to 
possessiqn. In consequence of this difference of opinion there was 
a reference under section 98, sub-section 2, of the Code of Civil 
Procedure to another Bench, which held that the whole appeal 
had abated and that the appellate decree was incapable of 
execution. : : 

In accordance with this answer to the reference the defendant's 
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appeal, No. 202 of 1923, was dismissed, and the appeal of the 
surviving plaintiffs, No, 281 of 1923, was allowed, and they were 
restored to possession, ° ‘ 

The defendant then obtained leave to appeal to His Majesty in 
Council from the orderof the High Court "lismissing. his sppeal 
No. 202 of 1923. 

In dealing with the question which arise in this Gra it is 
desirable in theip Lordships’ opinion to refer in the first place 
tothe scope and nature ofthe present suit. Where the custom 
of pre-empt#on Obtains in a village every co-sharer has a right to 
preempt a stranger purchasing land in the village, When several 
Co-sBarers desire to exercise this right, and there are differences 
between them as to their shares or priorities, they may join as 
plaintiffs ina suit for pre-emp tion against the stranger-purchaser, 
and may obtain in that suit a decision, not only as to their right to 
pre-empt, but also as to their rival claims and a decree, as provided 
in Order ao of the Code of Ci vil Procedure, Rule 14, sub-section ‘2, 
in accordance with which each pre-empting plaintiff will be entitled 
in default of the others to pre-empt alone. On the other hand, 


two or more co-sharers may simply sue the strangef-purchaser for . 
pre-emption, as in the present case, without asking the Court. 


to adjudicate on their rival claims, and may obtain a decree fér 
possession on depositing the pre-emption money in Courts In 
their Lordships’ opinion the effect of that decree is to establésh, 


as against the defendant, the right of each of the plaintiff co-sharers | 


to preempt him and to'entitle them to possession on depositing 
the pre-emption money, leaving them to adjust their shares and 
priorities among themselves, these being matters in which the 
defendant has no concern so long as the pre-emption money is 
secured to‘him. 

This being the nature of the suit and the effect of a decree br 
the plaintiffs, if the defendant files an appeal from such a decree 
making allthe plaintiffs respondents, and one of -the respondents 
dies before the hearing ofthe appeal and the appeal abates as 
against him under the express provisions of Order 22 of the Civil 
Procedure Code, Rufe 4, sub-section 3, read with Rule rr, because 
his legalrepresentatives have not been brought on the record 
within the time limited by law, and the appeal is heard in the 
absence of the legal representatives of the deceased respondent, 
and the decree of the first Court is reversed and the suit dismissed 
as against all the plaintiffs, it is clear that the legal representatives 
of the deceased respondent against whom the appeal has abated 


* Vor. XLIX] ` PRIVY CoUxcii., : id 
cannot be bound by.the appellate decree and are entitled to P.C. 
exercise the-right of pre-emption which the decree of the first Court 1928. 
estaplished in his favour against the defendant, that is a right to Molsnead Wajid 
pre-empt the whole. A stranger-purchaser cannot be required to Ali Khan 


submit toa partial pré-emption nor is he antitled to demand it; Puran Singh, ' 
and theif-Lordships are therefore unable to accept the view of 
Mukerji, J, in the High Court that in the circumstances of this 
case the representatives of the deceased plaintif only became i $ 
entitled to pre-empt one-fourth of the suit property, leaving the 
defendant in possession ofthe remainder. They do n find any 
satisfactory grounds on which such a limited right can be based. . 
These were substantiaily the grounds on which the Subordirfate 
Judge ruled against the defendant, and their Lordships prefer this . 
view to that taken by the majority of the learned Judges in the 
High Court that in this suit the abatement against the deceased 
- plaintiff made it impossible to proceed effectively with the hearing 
of the appeal as against the surviving plaintiffs, and rendered the 
judgment and decree of the appellate Court passed in the absence 
of the representatives of the deceased plaintiff a complete nullity 
so that the surviving plaintiffs were entitled to be restored to + 
possession in accordance with the decree of the first Court along 
with the representatives of the deceased plaintiff. With this view 
their Lordships are unable to agree. . 
5n their Lordships’ opinion the order of the Subordinate Judge 
was right, and the decree of the High Court dated the rrth July 
1924 ought to be set aside andin lieu thereof it ought to be 
declared that the representatives of the third plaintiff— fourth and 
fifth respondents here—are entitled to re-delivery of possession, 
on condition that the money deposited in Court should be made 
over to the appellant with the consent of all the other respondents 
within three months of the date of the order herein, otherwise the 
suit is to be dismissed ; but that there ought to be no costs either : 
in the High Court or of this appeal, and any costs paid under the 
decree ought to be returned. Their Lordships will humbly advise 
His Majesty accordingly. — — 
A. S. L. Polak: Solicitors for the Appellant. 
Rogers & Nevill : Solicitors for the Respondents. 
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Present: Lord Phillimore, Lord Atkin, and Sir Lancelot 


Sanderson, 


RAJAH KEESARA VENKATAPPAYYA AND OTHERS” 


* . v. M 


' RAJAH NAYANI VENKATA RANGA ROW! 
[ON" APPEAL FROM, THE HicH Court OF JUDICATURE AT MADRAS.) 


Registrationz- Indian Registration Act (XVII of 1908), Secs. 3, 17, 32, 40, 41, 
49.—Asthority to adopt—Adoptios of a child of ihe same family—Natural 
Sather, tha nearest male agnate— Presentation of authority to adopt for regis- 
fration by natural father to the  Regisirar—No guardian appointed by 
Couri— Representative’ —No objection as to propriety of person presenting it 

before the Registrar, 

The authority to adopt was presented to the Rogistrar by one who described 
himself as natural father and guardian of the minor. 
child of the same family. 
following conclusions: 


The adopted son was a 
The Registrar examined witnesses and came to the 


“ a) The document was executed and given by the person who purports to 
have execuled and given it, 


(b) The executant is dead. 


. (c) The person who presented the document has authority according to s@c- 
tion 40 st the Registration Act to present the same." 


. 
No objection was raised before the Registrar as to the propriety of-thaper- 
son presenting it : 


Held, that the document was validly registered, as the natural father being" 


the nearest male agnate, was the proper person to be appointed guardian, and 
the proper person to act as natural guardian in the absence of any judicial 
appointment. 


That by section 41 of the Registration Act the Registrar was made the judge 
whether the pérson presenting the authority was entitled to present it. . 


Quare : 
tender years is actually residing with his natural father, and has no appoint- 
ed guardian, the natural father was the representative ? 

Section 40 of the Registration Act is intended for the case of what may be 
called ambulatory docmments, documents which can be revoked at any moment, 
and which will have no binding effect till the death of the executant, and to that 
extent they, are taken out of section 32, An intended executor, legftee or donee 
of = power might possibly under section 32 be considered asa person claiming 
under the instrument. But he is not to be allowed to presenta document for 
registration-while it is still capable of revocation. On the other hand, the 
class of persons who after death may claim to register, is defined and it may be 


said expanded. It is not merely the executor but also the " egatee. It is not 


When the definition of representative in section 3 of the Regis- 
tration Act includes guardian, might it not well be said that when a child of 


. 
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. 
merely the donee of the power to adopt, but also the person claiming to havé:been 
adopted. ' Section 32 introduces certain agents who can take the place of princi- 
pals, and one of these agents is the representative of a person claiming under - the 
docament. The word representative under section 3 etudes the guardian of a 
minor. 


Consolidated Appéals Nos. 12 and 13 eof 1925 by the Plaintiffs, 
from two" decrees, dated the rst May, t919, of the High Court, 
"Madras ( Wallis C. J. and Sadasiva Aiyer J.), affirming two decrees, 


dated. the 14th April, 1914, of the District Couyt of Kistha at- 


Masulipatam. 

. ‘The suits relate to the proprietary right in the Zamindari of 
Munagala in the Kistna District, and the main question argued in, 
these appeals before the Privy Council was whether the adoption | 
of the respondent by Latchamma, the previous recorded proprietrix 
of the Zamindari, was valid either generally or within British 
India, 


pP The facts re to the adoption of the Peapondeni by 
Latchamma may be stated shortly as follows :— 

;  Latchamma married a Deshmukh of Hyderabad, one Nayani 
Venkata Ramayya. . He died on the 15th May 1875. On the roth 
May, 1875, at Vavilala, Nizam's Dominions, he is said to have exe- 
Guted a written authority to adopt, and on the rsth May, 1875, a 
few hours before his.death, to have given this into his wife's hands 
at formar, also in the Nizam's: dominions, Latchamma did not act 
on this power of adoption till 19th November, 1883, when - ‘she 
adopted the: present respondent. Latchamma died on the 26th 


` March, 1892. The authority to adopt was presented for registra- 


tion to the Sub-Registrar at Bezwada on the 2oth August, 1892, by 
Nayani Raghava Reddi (the respondent's -natural father); respon- 
dent then- being a minor about fourteen years old, and was in fact 
registered, The appellants disputed the validity of the registra- 
tion on two grounds : (1) that the power was not registered within. 
four months from the date of its arrival in British India ; and; (a), 
that it was not presented by a person having authority to present, . 

‘The case was tried by: the District Judge of Kistna, who, on 
the 14th April, 1914, delivered one judgment and- passed two 
decrees dismissing both. suits.. He summarized his conclusions 
as follows :—“ The adoption of the defendant was valid., and 
legally carried out, The- power to adopt : was ` duly: registered i in 
British India within four months of its first being brought inte, 
British India, There were no b DAD in. its. UBHEAMOR that, 
would invalidate it, "d ee 1 Rudd 
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P. C, The plaintiffs preferred two appeals to the High Court of Mad- 

1928. ras, and the appeals were heard by Sir John Wallis, Chief Justice 

Rajah Keesara and Mr. Justice Sadasiva Aíyar, who on the 1st May, r919, passed 
Venkatappayya two decrees dismissing both’ appeals. The learned Judges deliver- 

v. ; : , š : 

Rajah Nayani Ven- 9d separate judgments. On the question, of registratien the 
kata Ranga Row. learned Chief Justice helti that the Indian registration Acte did not 
m apply to the authority to adopt the respondent. Sadastva Atyar J. 
Agreed with the District Judge that the authority to adopt was not 
. received within British India more than four “months before it 
was presented fog registration and that the presentation for regis- 

tration was Valid. The proceedings in the High Court are fully 

*reported in I. L. R. 43 Mad. 288 ; 38 M. T. J. 149. 

From the said decrees of the High Court, the plaintiffs prefer- 

. red these two consolidated appeals to His* Majesty in Council, and 
contended (inter alfa) that “The learned Judges ought to have 

held that the presentation of the document by the natural father 

of the defendant is improper and renders the registration null and 

void", and that “The natural father is not one of the 

persons who can present the document, He is neither a natural 


5 guardian, nor one appointed by law. Any rules to the contrary 
* framed under the Registration Act are sifra vires and are not 
* binding on Courts of law." . 


A, M. Dunne, 5, c, and J. M. Parikh forthe Appellants. | 
. W. H. Upjohn, Rk. c, Leslie DeGruyther A c, K. V. L. Naga- 
simAat and Subba Row for the Respondents, 

Dunne k. c: The authority to adopt cannot affect property ° 
in Biitish India unless registered in compliance with the provi- ' 
sions of the Indian Registration Act, 

(Lord Phillimore : You cannot prove adoption unless there is 
a registered document. If you are adopted by word of mouth it 
does not affect status. Unless you have a registered document ° 
you cannot prove your status as an adopted son. For purpose of 

. A establishing any right, you cannot prove adoption unless regis- 
tered. i 
(Sir Lancelot Sanderson : The Chief Justice says that the Indian 
Registration Act does Dot apply at all in this case.) 
What the learned’ Chief Justice said was that the Regno 
Act could not apply to a foreigner. 
(Lord Phillimore : Section 40 of the Act does not touch adop- 
tions. The section refers only to authorities to adopt. According 
* to the law of Hyderabad State, a widow can adopt,and if she 
adopts, is it necessary for the au thority to be registered ? What you 
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have to prove is that by the law of Hyderabad the boy is recog- 
nized as the adopted son.) 

But that would not enable a person ,to come from Hyderabad 
and'bring a suitin British india on a parol*authority to adopt. 
The British Indian legislature tells the Qourts not to recognize 
authoritiés tô adopt unless registered, 

(Lord Phillimore: If the boy was adopted according to the 


law of Hyderabad, it is sufficient in British India, When the*law - 


of India permits such atloptions, and the adoption has taken 
place according to the law of the domicile; cannót thesboy show 
that according to the law in force in Hyderabad he was adop- 
ted?) . 

The only question is, can this document be put in evidence in 
face of the provisions of the Registration Act. 

(Lord Phillimore: He cannot put it in evidence, but cannot 
he say that he was adopted by the lady in Hyderabad ?) 

(Upjohn À. c. refers to the proceedings in the Hyderabad 
Courts, where it was held that the adoption was valid ) 


The Chief Justice says that the Registration Act is not intend- 
ed to apply to documents executed by persons not domiciled in 
British India, On the construction of the Act itself, he agrees 
with Sadasiva Aiyar J. that section 32 hasto be read with sec- 
tion 40. 

(Lord Phillimore: I suppose there is no evidence whether 
this document was received within four months in British India.) 


(Lord Atkin: You would not quarrel with the statement in 
the judgment of Sadasiva Aiyar J. that “ even if the Sub-Registrar 
erroneously thought that it was presented within four months after 
its arrival in British India, once he effected the registration his 
ifregularity in having registered it was cured by section 87 of the 
Registration Act).* 

(Lord Phillimore : In dealing with succession to property, we 
must recognize the law of domicile.) 

There is no question that in Hyderabad the boy is treated as 
the adopted son. . 

* In the passage above cited, (which is reported in 38 M. L. J. at page 185 
but omitted in I, L. R, 43 Mad.), Sadasiva Aiyar J. was merely putting 
forward the argument of defendant's counsel, and his Loidship's own opinion 
was that the registration of a document presented beyond the prescribed period 
of four months was not a mere irregularity which could be cured by sectlon 87 
of the Reg istration Act ; (see I. L. R. 43 Mad. at page 308) —K, J, R. 
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- (Lord Phillimore: There was an enquiry in the TORUM) 
Courts and they held that he was the adopted son). 

Sir Luncelot Sanderson ; ; Section 32 has to be read with section 
40, and you have to*show that the natural father was the agent,’ 

See definition of “representative” in. section a. sub-section 
(10), which includes the guardian of a minor. uL 

I rely on the judgment of Lord Atkinson in, Amba v, Shrinivasa 


© Kaħathi (1), and also Lord Salvesen's judgment in Vijayarainan 
V. Sudarsana Rao (a). . . ; 


( ZordsPAilltinore : Who presented the document for registra- 

tion in the case last cited ?) 
«The legatee under the will, 

( Lord Phillimore : A legatee under the will could present it as 
a will, but not as an authority to adopt, ‘as he would be a stranger. 
It was in that case an authority to adopt registered at the instance 
of a legatee, but not as a will, and under the circumstances it was 
held that it was not properly presented.) 

(Lord Phillimore: There, at the time of PET the widow 
had not adopted, and there was no one else to present the docu- 
ment, Inthe case now under appeal, the adopted boy could 
present, In the case of Vijayarninan wv. Sudarsana ao (a) there 
were only two people who could present (namely, the donee and she 
adoptive son), but there was at the time no adopted child). , 

(Zord Atkin: The document there was registered by a legatee. 
The Privy Council held that, inasmuch as the will was inoperative, 
it could not operate asa will, and therefore asit gave authorit? 
to adopt, it had to be registered as if it’ was an authority to adopt 
conferred by some other document (not being a will) The-docu- 
ment there was no more a will than a bill of exchange. It wasa 
paper writing which could be valid as an authority to adopt, and 
as an authority to adopt it was presented by a person who had no 
power to present it as such, HOMER he had very good authority to 
present it as a will.) 

I rely on Mirayana Reddy v. Audilakshmi dain (3), a judg- . 
ment of Sastri and Reilly JJ. It relates to an authority to adopt 
given to a minor, a married girl, by her husband, and pum by 
the minor's natural father. 

( Lord Atkin: In Amba v. Shrinivasa Kamathi (T) was the 


husband still alive when the document was presented ?) 


(1) (1921) 26 C. W. N. 369. hi 
(2) (1925) L. R. 52 1. A. 305 ; I. L. R. 48 Mad. 614 ; 42 C. L. J. 38. © 
(3) (1928) a7 L; W. R. 469 ; I L. R, 51 Mad. 462 ; 55'M. L. J. toz. 
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Yes, The document in the Law Weekly: case was presented 
by the minor's father. She was married. The learned Judges held 
that the document was not presented by g person entitled to present 
it. "They quote Amba v. Shrinivasa Kamathi (t) and say that the 
question is concluded by that Privy Council decision. They dissent 
from Vekkatappayya v. Venkata Ranga Row (2), which is the case 
now before your Lordships. 

( Lord Atkin: The ratio decidendi of the cage of 4mm v. 
Shrintoasa Kamathi (y) whs that the father of a married minor girl 
was-not her natural guardian.) M = 

The husband there was MS though mii apart from his 
minor wife, . 
^ (Lord Phillimore: After fiue -the husband there was the 
guardian, and so the father was not the guardian to present the 
document for registration.. The Privy Council there said that the 
father was not the legal nor the natural guardian of the minor.) 

S. 40 does not contemplate presentation by: a representative. 

( Lord Atkin: Itis an elementary rule that a person can act 
through an agent.) 

(Lord Phillimore: It would be curious to hold that a guardian 
could not present a document. The decision in Warayana Reddy v. 
Audilakshmi Ammal (3) says that there could be no guardian at all 
under S. 40 to present the documents. That cannot be right. You 
must covstrue S 32 with S. 40). 

. J-M. Parikh follows: Part VI of the Registration Act excludes 
Part VIII. 

( Lord Phillimore : There is nothing in Part VI which excepts 
Part VIII.) 

Part VI does not contemplate wills, the registration of which 
às optional ; see S. 18. ires 

( Lord Phillimore: Yl suppose it meansa will in the lifetime 
of the tesfator.) : 

( Lord Athin: S. 32 refers to every document, whether 
optionally or compulsorily registrable.) 

( Lord Phillimore: You cannot register a will or an authority 
to adopt without the consent of the testator eor the donor of the 
authority, ) 

I submit that S. 32 cannot be read with the latter part of 
gection 40. : : 

W. H. Upjohn, K. C. for the PIE T E 

(1) (1921) 26 C. W. N 369. (2) (1919) I. L. R. 43 Mad, 288. 

(3) (1928) a7 L? W. R. 469 ; I. Lẹ R. $1 Mad, 462. 
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P. C, ( Lord Phillimore: Is there any Act which allows a guardian 
1928, to present an authority to adopt on the minor's, behalf ?) 

Rajah Keesara There is no express provision, except section 27 of the Guardian 
Venkatiopazya, and Wards Act whith relates to the duties of guardians in respect 
Rajah Najani Ven. Of the ward's property, M . 
kata Ranga Row. ( Lord Atkin: ‘The Guardian and Wards Act dées*not deal 

with the powers and obligations of a natural guardian.) 
. Fhe definition of guardian in S. 4 of the Act „certainly includes 


a natural guardian. 

In suit for possession, the plaintiff must recover on the strength 
of his own title. 

( Lord Phillimore : Quite 80.) 

Their Lordships ask Mr. Upjohn to address them onthe ques- 
tion of'registration, namely, whether a guardian can act at all, and 
whether the minor's natural father in the present case was his 
guardian in fact ? 

( Lord Phillimore : Can a woman ever adopt ?) 

No. She can only do so by authority of her husband. 

( Lord Aitkin: You have got to show that the defendant was 
properly adopted.) , 

( Lord Phillimore: You cannot succeed unless you show that 
the adoption was made under the authority of the lady's husband) 

Succession to immoveable property in British India depends 
upon per&onal law, The general rule is that a man's titld to 
succeed to immoveable property depends on his personallaw. . as 

The presentation for registration in this case was by the minor’s 
guardian, By reason of his adoption, my client ceased to belong 
to his natural family, but the natural father would still be the 
nearest agnate. : 


( Dunne k.c.: I accept that proposition.) ` ° 
( Lord Atkin: When enquiry was made by the Sub-Registrar, 
^ o was any objection preferred to the presentation by the natural 
father ?) 
No. 


( Lord Atkin: Ufthey had then objected, the adopted son 
* Gould have been produced to present the document, and the defect 
could have been cured at once.) . 
( DeGruyther k, c, points out, referring to Jamba Prasad v. 
Muhammad Aftab Ali Khan (1), thata different view, has been 
. taken by the Board.) 


(1) (1914) L. R. 42 I. A. 22; I, L. R. 37 All. 49 j 21 Ca L? J. 218. 
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( Sir Lancelot Sanderson: Here, the question is, whether the 
father was the natural guardian ?) 

(Lord Phillimore: The question here is, whether the father, 
not merely gua hi; natural father, but as the nearest male relation 
of the adopted boy, wa entitle d to presenté¢ht document). 

( Lord: Atkin: After perusing /amóa Prasad v. Mukammad 
Aftab Ali Khan (x), distinguishes that case). 

( Sir Lancelot Sanderson : In that case, apparently, the person 
contesting the registration ‘was the mortgagor) 

( Lord Phillimore : The father here was the de Jac% guardian 
and the person qualified to become, by appointment, the de jure 
guardian). d 

See the definition of "representative" in S. 2, sub-section (10) 
of the Registration Act ; the sub-section does not say, a. guardian 
appointed by the Court. It simply says, any guardian. The father 
in this case was the natural guardian and representative of the boy. 

( Lord Atkin: Inthe Guardian and Wards Act, is there any- 
thing about a natural guardian? As a rule, ‘the Act is dealing 
with the powers of an appointed guardian, and not a natural 
guardian). 

The father was (1) the natural guardian, (2) the nearest male 
relation in care of the boy, and (3) be wasin fact acting -as the 
natural guardian. All these facts show that he was the guardian. 
See*Virvanaya v. Nirvanaya (2) and Watson & Co. v. Sham Lal 
Mitter (3). The decision in Nirvanaya v. Nirvanaya (2) fully bears 
out my contention. 

( Lord Phillimore» In that case, it looks as if the boy was only 
adopted for certain religious purposes, i.e., as. a disciple, and 
not for all purposes. As regards Watson & Co. v. Skam Lal Mitter 
(3), it was held that the mother was acting in the interests of the 
son and therefore the compromise was binding. Somebody there 
suggested that she was acting in opposition to the son, but it was 
held the other way). 

( Sir Lancelot Sanderson: In your case, the natural father was 
still the guardian and as such could present the document for 
registration), ° 

(Lord Phillimore: The father, even after the adoption, was the 
nearest male relative and as such was the guardian, and could 
present for registration), 


(1) (1914) L. R. 42 I. A. 22 ; 1. L. R. 37 All. 49 ; 21 G L, J. 218. 
(2) (1885) I. L. R. 9 Bom. 365. 
(3) (1887) L. R. 141. A. 178 ; V, L. R. 15 Calc. 8. 
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We have here these accumulated facts: (1) the natural 
relationship ; (2) tho agnatic relationship ; (3) the living with the 
father. All these show that be was the representative. If he, was 
not the representative, who else could be ? 

( Lord Phillimore? «Rejecting for the moment that he was, so 
to speak, the physical father, he was undoubtedly tHe agnatic 
relative and natural guardian, and so could present the document). 

He was the natural father who was fighting for hes son to com- 
plete the adoption. 

( Lord*Phillimore: He was fighting to make the adoption 


complete). 
'( Lord Atkin:  Mayne's Hindu Law says that he is the nearest 
agnate). . 


To sum up in one word, he was the representative ; see-S. 32 of 
of the Registration Act. 

( Lord Atkin: It would indeed be shocking if the action of a 
person acting in good faith in the infant's interests, could be 
impugned years later). 

It would have been a breach of duty if the father—the nearest 
agnate—had not acted as he did. : 

See S. 4, sub-clause (2) of Guardian and Wards Act. It does 
not require that the guardian should be appointed by the Court; 
It refers to a person having the care of the ward. Heré the 
agnate—the father—stood in a fiduciary relationship towards " his 
ward ; see S. 24 of the Guardian and Wards Act as regards hise 
duties, Every guardian has to do all acts necessary for the protec- 
tion of the ward's property : S. 27 of the Act. 

( Lord Atkin: It is not disputed that once you establish the 
guardianship, he is the representative). 

-( Sir Lancelot Sanderson : When was the point first raised that 
the document was not presented by the proper person ?) 

It was not taken, I think, until the trial of the action. It is not 
brought out in any plea. 

(Lord Atkin: Refers to issue No. 7, "Whether the alleged 
written authority, dated roth May 1875, is invalid and pumperanive 
in British India"), * 

The decision in Amba v, Shrinivasa Kamathi (i), upon which 
my learned friend, Mr. Dunne laid so much stress, is clearly 
distinguishable. See Mayne's Hindu Law, para arr. When a 
minor girl is married, the husband is the guardian, although they 
are not living together. This disposes offthat ruling. "There, the 

(1) (1921) 26 C. W. N. 369. = 
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husband was the guardian, The appellant in that case was a 
married woman and her father had ceased to be her natural 
guardian and had not been appointed the legal guardian, and he 
was not therefore her representátive, I submit that the decision 
in Amba v. Shrinirasaá Kamathi (+) really, supports my contention. 
It impli€s that had the father been the natural guardian, he would 
have been the proper person to present the document. 

The decision in Vifayaratmam v. Sudarsana „Rao (2) is also 
distinguishable. li | 

( Lord Phillimore : That case is clearly distinguishable). 

I also submit that the case of Narayana Reddy v. Audilakshmi 
Amal (3) can be distinguished. . 

A, M. Dunne A. c. replies: The whole point turns on the 
construction of S. 4o of the Registration Act, and in construing it, 
‘my learned friend, Mr. Upjohn, puts it that you have to construe it 
as merely supplementary to the general provisions of S. 32, and as 
merely ancillary thereto, and not as a separate provision. 

See S, 41, which says that the Registrar has to be satisfied that 
the person presenting the authority is the proper person under 
S. 40. S. 40 enacts that only certain persons, in certain events, 
can present, My learned friend’s argument would leave out -the 
important words “under S. 40” from the last parain S,4r. I 
submit that S, 40 is complete by itself and cannot be read along 
with S, 32. 

Their Lordships’ judgment was delivered by 

Lord Phillimore : These are two consolidated appeals in two 

suits both brought so long ago as the year 1895, being claims to 
the Zamindari of Munagala in the. Kistna District. They arose 
in the following circumstances :— . 
. Kodanda Ramayya, who was zamindar, died in the year 1854. 
He left no son ; but his mother, his widow, and a daughter by her 
named Latchamma survived him. She married a subject of the 
Nizam of Hyderabad, who died in 1875. Her husband was said 
to have given his wife an authority to adopt a son, and it was 
asserted on behalf of the present respondent, Nayani Venkata, that 
he had been so adopted. The Court of Wards took possession of 
the estate on behalf of the women, and it was enjoyed by them; 
not without question, until the death of Latchamma, in March, 
1892. 


(1) (1921) 26 C. W.. N. 369. 


(2) (1925) L. Riga 1. A. 305; L Le R. 48 Mad. 6145 42 C. Le J. 38. ^*^ 


© (3) (1928) 27 L, W, R. 469 y I. L. R, 51 Mad, 462 ; 55 M. L. J. 102. 
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Thereupon disputes arose, and various members of the Keesara 
family, who were agnates of the last male zamindar, claimed that 
the estate was an ordinary Hindu estate owned by a joint Hindu 
family, further sayifig that the present respondent had no title 
as an adopted son, these neither having been any authority to adopt 
nor any adoption in fact. The defence set up.a custom of impar- 
tibility and descent by lineal primogeniture and the title by 
adoption, and further pleaded the Limitation Act, 

The District Judge in a very careftl judgment, found that 
the estate was aif impartible one, and that the plaintiffs’ claim was 


, ill-founded, testing largely upon forged documents : and he dis- 


missed this suit, which though first in time is second under the 
order consolidating these appeals. The District Judge further 
held that the defence of the Limitation Act, if it was required, 
would have been a sufficient answer to the suit, 

On appeal, the High Court affirmed this judgment. Both 
judges held in express terms that the case of the plaintiffs had not 
been established. The Chief Justice further held that the defence 
of the Limitation Act was good. The other Judge did not find it 
necessary to express an opinion on the point. 

When the matter came before their Lordships, counsel for 
the appellants in the first suit found himself unable to resist tht 
conclusion that the decisions in India had turned upon matters 
of fact upon which there were concurrent findings in both Courts, 
and he was unable to take this case out of the ordinary rule of 
this Board, refusing to interfere except in very special cases with j 
decisions turning on concurrent findings of fact, It was clear, 
therefore, that this appeal must fail. 

In the second suit, first in the consolidation order, one of 
the Keesara agnates purported to accept the position that the, 
estate was by custom an impartible estate, He did not, how- 
ever accept the further proposition that it descended by lineal 
primogeniture. He claimed that he was the nearest reversionary 
heir excluding the respondent, whose adoption he contested, The 
defence denied the plaintiff's title, set up the adoption, and pleaded 
the Limitation Act.e When the case came before the District 
Judge, he decided in favour of the respondent on all grounds, He 
held that the estate descended by lineal primogeniture, and that if 
this was the case, the plaintiff was not the next heir, even if there 
were no adoption. He further held in favour of the adoption and 
the defence of the Limitation Act. 

` When the case came before the High Court, the decision was 
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affirmed, and the appeal was dismissed. The learned Judges of P. C. 

the High Court do not appear to have.considered the question 1928. 
whether the plaintiff was, if the adopted Son were excluded, the Raj SS pecan 
nearest reversionary heir. But the conclusions “at which they had Venkatappayya 
arrived in the former suit were sufficient for, dismissing this suit Rajah Nayani Ven- 
also ; anfi. abcordingly both appeals were dismissed on the rst kata Ranga Row. 


May, 1919. Lord Phillimore. 


— — 


Here, their Lordships must pause to comment upon the lamen- 
table delay which has taken place. "These suits, as already obser- 
ved, were both started in the year 1895 in respect of cla$ms which, 
if well-founded, would have accrued in 1892. It is true that 
some of the delay is to be accounted for by the fact that when ethe 
cases first came before the District Judge, he attempted to deal 
with them by a short cut, deciding in favour of the respon- 
dent on 21st May, 1904, and that time was consumed in the appeal 
from these orders and the consequent ramand. But he gave his 
second judgment on 14th April 1914, and it has taken till now to 
bringthe matter before their Lordships. Sóme delays are to be 
accounted for by the fact that in the agnates’ suit there were very 
many plaintiffs, and that all of them except the one plaintiff were 
made defendants in the other suit; and that from time totime * 
deaths occurred, and that new parties had to be added by way of 
revivor or of supplement. 


"But, even so, the delays are discreditable, 


Now with regard to the second appeal. It was rightly conten- 
ded by Counsel for the respondent that before any enquiry was 
made into his client's title, the plaintiff had to prove his own title, 
' and that upon the holding of the District Judge, which he was 

prepared to support, the plaintiff had in any event no title, So far 
*as this line of defence was-indicated, it seemed to their Lordships 
not unlikely that it would succeed. But as it also seemed to 
their Lordships that the grounds on which the High Court decided . . 
might be sufficient, and that the conclusions arrived at in the first 
suit as to the impartibility of the estate and its descent by lineal 
primogeniture, must also be accepted in this second suit, 
they proceeded to hear the argument upon the question of 
adoption? | 

- Now this was attacked in three ways, First of all it was said that 
Latchamma had never adopted ; secondly, that her husband had 
never given her authority to adopt; that thirdly, that the * 
allegei written &uthority to adopt, on which reliance was placed, 
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could not be looked at as it had not been registered in British 
India as required by the Registration. Act. go 

Several of these points turn on questions of fact, Both Courts 
found that Latcharfma had adopted the respondent. Both found 


. Rajah Nayani ven. that there was no gral authority from her husband, but both 


kata Ranga Row. 


. Lord Phillimore. 


—— 
* 


found that the written authority, if it could be lodke® at, was 
genuine. Then came the questions under the Registration Act, 
and*here again 1 one of these question also turned upon fact, and 
so turning, was again found in favour of the respondent, and 
upon nongof tHese questions of fact has any reason been shown 
to their Lordships for not accepting the concurrent findings.. l 

«The Indian Registration Act, 1877, provides by section r7 
that an authority to adopt not conferred by a will shall be 
registered, and by section 25* that Any document requiring 
registration which has been executed outside British India, 
shall be presented for registration within four months after its 
arrival in British India, and by section 49 that no document 
required by section 17 to be registered shall be received in 
evidence unless registered in accordance with the Act, 

It was contended for this appellant that Latchamma, who 
had left Hyderabad after her husband’s death, and come to reside 
at her old home, had brought the document with her into British 
India, more than four months before she presented it for regis- 
tration. This issue of fact, if it was open ‘after the decision ofethe 
Registrar, was found in favour of:the respondent. 

The one question that then remained was whether the docu-* 
ment which was in fact registered had been duly presented as 
required bythe Act. 

The sections which relate to this matter are the following :— 

32. "Except in the case mentioned in section 3r- and section. 
89, every document to be registered under this Act. whether such 
registration be compulsory or optional, shall be presented at the 
proper registration Office, 

“ by some person execuling or claiming under the same, or, 
in the case of a copy of a decree or order, claiming under the 
decree or order, . 

“ or by the representative or assign of such person, 

“ or by the agent of such person, representative or asSign, duly 
authorized by power-of-attorney executed and authenticated in 
manner hereinafter mentioned.” 

40. “The testator, or after his death any person claiming 


“Corresponding to section 26 of the gresent Registration Act. 


Vor, XLIX.] PRIVY COUNCIL, 


as executor or otherwise under a will, may présent it to any Regis- 
trar or Sub-Registrar for registration, 

** and the donor, or after his death the donee, of any authority 
to adopt, orthe adoptive son, may present it to any Registrar or 
Sub-Registrar for registration. e? 

41. “*A willor an authority to adopt, presented for registra- 
tion by the testator or donor, may be registered in the same 
manner as any other document, I E 


* A will or authority to adopt presented for regjstration ‘by : ny 
other person entitled to present it, shall be registered ifthe regis- 
tering officer is satisfied, 

(a) that the will or authority was executed by the testator or 
donor, as the case may be ; 

(4) that the testator or donor is dead ; and 

(c) that the person presenting the will or authority is under 
section 4o, entitled to present the same." 


. Now the authority to adopt was presented to the Registrar on 
aoth August, 1892, by Nayani Raghara Reddy, who describes him- 
self as natural father and guardian of the minor. The Registrar 
examined witnesses and came to the following conclusions :— 


* * From the depositions of the above-said witnesses I have 
satisfied myself with respect to the matters mentioned ‘herein 
below :— ; 

(1) That this document was executed and given by the person 
who purports to have executed and given it, 

(2) That the executant is dead. 

(3) That the person who presented this document has authority 
according to section 40 of the Registration Act to present the 
game." 

And thereupon he registered the document. 

The contention is that the person presenting was, though the 
Registrar bad accepted him, nevertheless not the person who 
could lawfully present under the terms of the Act. The. argu- 
ment took this shape. First that section 4o excludes the provi- 
sions of section 32 and limits the persons entitled to present for 
registration an authority to adopt, to the actual donor if living, and 
to the donee and the adopted son after the donor’s death, and that 
it will not do to have it presented by the representative of the 
adopted son, 


Their Lordships do not take this view. They agree with the 
learned Judges in the Court below and on this particular point 
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they would specially refer to the judgment ‘of the second Judge in 
the High Court, Sadasiva Aiyar, J. 

Section 40 is intended for the case of what may be called 
ambulatory documents, documents which can be revoked at any 
moment and which willhave no binding effect till the death of the 
executant, and to that extent they are taken out of ” section 32. 
An intended executor, legatee or donee of a power might possibly 
under section 32 be considered as a person claiming under the 
instrument. But he is not to be allowed to present a document 
for registretion while it is still capable of revocation. On the 
other hand the class of persons who after death may claim to 
register, is defined and it may be said expanded. It is not merely 
the executor :but also the legatee. It is not merely the donee 
of the power to adopt, but also the person claiming to have been 
adopted. These are the principals. Then given the principals. 
section 32 introduces certain agents who can take the place of 
principals and one of these agents is the representative of a person 
claiming under the document. Now the word representative is 
defined in section 3* as including the guardian of a minor. Here 
the person presenting describes himself as being the natural father 
and guardian. It is said that when adoption has once taken place, 
the adopted child is removed wholly out of his natural family, 
and that his natural father has no longer a legal relation to*him. 
This may betaken to be the case ; but what is to happen when 
a child of tender years, as was the case here, is actually, 
residing with his natural father, and has no appointed guardian. 
When one remembers that the definition of representative does not 
make it equal to guardian, but says that it includes guardian, might 
it not well be said that in these circumstances and in the absence 
ofany legally appointed guardian the natural father was the 
representative ? 

However, it is not necessary to decide this, It appears that 
asso often happens, the adoption was of a child of the same 
family, and that if the child be taken as having entered into his 
adoptive father’s family, the natural father was nevertheless the 
nearest male agnate; and the proper person to be appointed guar- 
dian, and the proper persen to act as natural guardjan in the 
absence of any judicial appointment. If there were any doubt 
upon these facts, it might further be observed that, by section 41%, 
the Registrar is made the Judge whether the person presenting 
the authority is entitled to present it, and though objection was 

* See now Section 2, sub-section (1o) of the Indian Registration Act, 1908 
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raised on behalf of this appellant to the registration on the ground 
that it was out of time, no similar objection was raised as to the 
propriety of the person presenting. : 

'If this conclusion be arrived at, it is as*unnecessary to enter 
upon the defence of the Limitation Act as itis upon the question 
of the piajntiffs title. Neither is it necessary to discuss the impor- 
tant but somewhat abstruse question whether the respondent being 
at that time resident in and a subject ofthe State of the Nizam, 
can rely upon the unquestioned fact that his status as an adopted 
child was accepted by the Courts in the Nizam’s *domjpions, as a 
binding decision on the question of his status precluding all 
dispute as to the fact and lawfulness of his adoption. i 

Upon the whole their Lordship; will humbly advise His 
Majesty that both appedis fail, and should be dismissed with 
Cost, 

In 1913 a petition by the respondent was before the Board, 
applying for special leave to appeal from the orders remanding 
the suits. The Board did not feel able to advise that special leave 
to appeal should be granted from interlocutory orders, so their 
Lordships directed the petition to stand over generally until the 
proceedings on the merits in the Courts below had terminated, 
and they intimated that the costs of that application ought to be 
costs in the suits, As-no order has been made in the Courts 
below as to these costs, it remains for their Lordships to advise 
that these costs should be included by the respondent in his costs 

*of these appeals, which the appellants will pay. As the petitioner 
has been successful in these appeals his petition has no further 
object and should be dissmissed, 

Their Lordships will humbly advise His Majesty accordingly. 
Douglas, Grant and Dold : Solicitors for the Appellants. 

T. L. Wilson & Co: Solicitors for the Respondents, 


A, T, M. ; K.J. R, Appeal dismissed. 
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. CRIMINAL REVISION. 
Before Mr. Justice Mukerji and Mr. Justice Graham. 


AJAY KRISHNA SIRCAR ` 
v. . 
: S. G. BOSE.* 


. 

Criminal Procedure Code (Act V of 1898 ), sections 96, 155 (2), 202— Search- 
marrant,emhen fon be issued —Postponing issue of process and directing 
enquiry or investigation without recording reasens, if an illegality. — 
Allowing inspection of documents seised in execution of searth-marrant, 
if legal. : 7 
Where an application is made toa Magistrafe which discloses the commis- 

sion of certain offences and concludes with a prayer not for the issue of a pro- 

cess against any person but merely fora search-warrant and for investigation 
by the police, and the Magistrate examines the applicant and issues search- 
warrant, and finally allows the applicant to inspect the books seized in execu- 

tion of the search-warrant : i 


Held (ter Curiam), the procedure was perfectly legal. 


Per Mukerji $ (1): The application was a complaint as it disclosed the 
commission of offences and prayed for police investigation and the Magistrate 
was competent to issue search-warrant under section 96 Criminal Procedifte 
Code after taking cognisance of the offence, which the Magistrate did on 


examining the complainant. e 


(2) The application for investigation by the police contemplated an order 
from the Magistrate under section 155 f2) Criminal Procedure Code and be-" 
fore passing such order, the Magistrate would necessarily have to take cog- 
nisance of the offence. 


(3) Once articles are brought before the.Court in execution of a search- 
warrant, inspection thereof may be allowed to the complainant. 


Mahomed ackariah & Co. v. Ahmed Mahomed (1) followed. —— ig 


Per Graham S— The Magistrate obviously took cognisance of the case and 
examined the complainant under section 190 (a) Criminal Procedure Coda 
and wanted to hold an enquiry. The failure of the Magistrate to record reasons 
for postponing issue of process under section 202 Criminel Procedure Code is 
at most an irregularity which would not justify the setting aside of the order. 


Petition by one * Ajay Krishna Sircar against whom the com- 
plainant, opposite party, made certain allegations amountjng to the 


*Criminal Revision No. 1004 of 1928, against orders of T. Roxburgh, Esq., 
Chief Presidency Magistrate, Calcutta, dated the 10th of September, 1928, and 
the 14th of September, 1928. 

(1887) I. L. R. 1§ Cale. 109. $ 


- 
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commission of offences under sections 468 and 477A I. P. C. 
Application for issue of a search warrant for certain documents and 
for an order upon the C. I. D. Police to investigate into the 
matter, ° 

. The material facts appear from the judgmgnt. 

Messfs, N. E. Basu, Rishindra Nath ° Sarcar and Sukumar 
De for the Petitioner. 

Mr. B..C. Chatterjee with Messrs. D. K. Basu, Mahendra 


Kumar Ghose and Satyendra Kishore Ghose for the Opposite Party. 


The judgments of the Court were as follows:— * 

Mukerji, J:— This Rule has been issued to shew cause vis 
two orders are passed on the roth September 1928 and the other 
onthe 13th September 1928 by the Chief Presidency Magistrate 
should not be set aside.” By the former, he ordered a search 
warrant to issue for certain documents, and, by the latter he 
allowed inspection thereof to the comping; who is the oppo- 
site party in this Rule. 

The validity of these orders is challenged in this Rule main- 
ly upon two grounds, one questioning its legality and the other 
its propriety. 

The legality of the orders would depend primarily on the ques- 
tibn whether section 96 of the Code of Criminal Procedure would 
warrant the issue of the search warrant in this particular case. 
Now the documents in respect of which the search warrant was 
asked for were “Challans, Counterfoil books, Bill books and 


"Account books for 1927” of the firm of Messrs. Sarkar Bro- 


thers, the petitioners. What was seized in execution of the 
warrant were “2 Account books, 2 Chalans with and and 3rd 
parts, one Bill book and one Challan, all of Messrs. Sarkar Bro- 


thers.” (Vide petition of motion, para ro.) It is not complained 


that what was seized was not justified by the warrant, but that 
the issue of the warrant itself was illegal, 

It would' appear that this search warrant was issued upon an 
application in which certain offences, to wit, forgery and forgery for 
the purpose of cheating, were disclosed as having been committed 
by the petitioners, though no very definite particulars of the offences 
were .givén and ‘sections of the Penal Code under which the said 
offences Would come were not mentioned, and prayer was for the 
issue of a search warrant and for an order upon the C. I, D. 
Police to investigate into the matter. The application contained 
allegations of offences, and asked for an order to be passed without 
which, by reasdh of sub-section (2) of section 155 the Police would 
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CRIMINAL. be incompetent to hold an investigation. Before passing that 


1938. order the Magistrate necessarily would have to take cognizance 
of the offence, and thishe didinthe regular way of examining 


9 
Ajay Krishna Sircar , : 
v. the complainant, (Once he took cognizance of the offence, he was 


Sein Bore quite within his pgwers in issuing the search warrant under 
Mukerji, F. section 96 of the Code. The article recovered on” th. search 
m are evidently necessary for the inquiry or trial that the learned 

e Magistrate is contemplating to hold. Itis not material to con- 

? sider whether ‘he will eventually decide to make an order for 


investigation b$ the Police or whether he will call upon the 
petitioner to stand his trial or whether he will dismiss the com- 
plaint. Itis clear, however, that once the articles are brought 
before the Court in execution of the search warrant, inspection 
thereof may be allowed to the complainant (Vide Mahomed 
Jaekariah & Co, v. Ahmed Mahomed (1). 

A further argument has been advanced namely on the question 
of the propriety of the proceedings in the Criminal Court in view 
of the result of the suit in the Court of Small Causes, I think it 
is too early now to pronounce any opinion on this matter, seeing 
that the offences in respect of which the trial may have to take 
place, have not yet been definitely specified. 

The Rule is discharged. T 

Graham J:— I do not think there is any substance whatever 
inthe contention that the order of the learned Chief Presidency 
Magistrate is illegal or without jurisdiction. 


The facts shortly stated are that the opposite party S. G, Bose, 
a builder and contractor, filed a complaint making certain allega- 
tions amounting to the commission of offences under sections 
468 and 477A I. P. C. against the petitioner Ajay Krishna Sar- 
kar, The Maigstrate thereupon examined the complainant ande 
issued a search warrant under section 96 Criminal Procedure 
Code for the production of certain books of account, The pro- 
i : cedure adopted was according to law and it is difficult to understand 

how it can be said to be contra ry to law or without jurisdiction. 


The examination of the complainant was obviously made un- 
der section 190 (af Criminal Procedure Code. The Magistrate 
then having taken cognizance of the complaint, as he was bound 
to do, issued the search warrant and ordered that the complaint 
should be put up with the counter petition. Three courses were 
open to the Magistrate. He could 


(1) (1887) 1. L. R. 15.Calc. tog. 
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I. Issue summons to the accused. 


. or 
2. Hold an inquiry, or direct inquiry, to be made. 
or a 
3. Dismiss the complaint. . 


It seefne fo be clear that the Magistrate adopted the second 
of these alternatives, Section 202 Criminal Procedure Code 


requires that reasons should be given when the issue of proéess. 


is postponed. But the failure to do so would at most be an 
irregularity, and would not justify the setting aside of he order. 
Moreover, the order which was made directing that the case 
should be put up with the counter case, is in itself a reason for 
postponement of process. It seems clear that the learned Magis- 
trate desired to have both versions before him, and also such 
assistance as he could get from the books of account before 
taking further action. 

In my opinion the grounds on which the Rule was issued 
are without any substance and I agree that the Rule should be 
discharged. 

M, C. Rule discharged. 


PRIVY COUNCIL. 


PRESENT : Lord Phillimore, Lord Atkin, and Sir Lancelot 
Sanderson, 
MA NGWE NAING 
v. 
MAUNG THA MAUNG. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Rancoon. | 
Beñami— Burmeso Las—Daughter— Remarriage of father —Fraudulent trans- 
fer —Fraud carried out—Burden of proof—Legal right of the transferee— 
Letters of administration to daughters grand-mother—Father in possession 
of properiy—Legal title. i 
Under Burmese Law, onthe remarriage of father, the daughter becomes 


entitled toa share of the joint marital property of her father and deceased 
mother. . ; 
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In a case where the grantor alleges that a transaction apparently , real 
was actually fictitious, and was forthe purpose of effecting a, fraud, and the 
fraud was completed, the facts that can be relied on in support of the plea that 
the transaction was other than what it appears to be, make it the duty of 
the Court adjudicating on the allegation of such a grantor to see that he 
proves by cogent evidencesthe averment that he makes, . 


3.0r4 months after remarriage the father took all the steps s to 
carry out a legal partition and to vest the appropriate share in the daughter. 

The family were consulted, Lugyls were summoned to authenticate the parti- 
tion, and a formal document was executed by the father on. January 15th,” 
1904. It aecited that the father divided and gave outright possession byj 
way of inheritance of one-fourth of the whole estate to his daughter for ‘the 
mother's share, and that the grandmother of the daughter. undertook: to- take 
charge of the daughter's share until the daughter's majority. The document 
was duly registered. In due course the grandmother petitioned the District 
Judge fora grant of letters of administration to the deceased mother, alleging 
that the father had made over the guardianship and one-fourth share due to 
his deceased wife io trust for the daughter. On aoth February letters of adminis- 
tration - of the estate of the deceased mother in general form were granted to the 
grandmother. In 1908 the father's creditors who had obtained decrees 
against him by way of execution attached the property in question. The 
grandmother, acting on behalf of the daughter, with the approval and assis-. 
tance of the father, took proceedings to have the attachment set aside and 
succeeded, The father subsequently made a composition with his creditqrs. 
About the time of the deed of partition the plaintiff went to live with her mater- 
nal grandmother, with whom she continued to live until her marriage im 1904. 
She attained her majority in 1911. During the whole of this ptriod 
the father continued in possession of the property, receiving the rents produce. 
He, however, contributed to the daughter’s support. Representations had been 
made in 1924 and preceeding years by the father to various revenue officers 
that the lands in question were the daughter's and that he was leasing them on 
her behalf. The father gave evidence to the effect that at the time of the 
alleged partition he owed Rs. 30,000, that he executed the document to save the 
property from his creditors, and that under it he transferred all his property of his 
daughters name. He said heal ways remained in possession, and was supported 
by several witnesses, who spoke to acts of ownership at all material times. 
by the defendant : 


Held, on a consideration of the whole case, the defendant failed to dis- 
charge the onus which lay heavily upon him, in the circumstances to show 
that the transaction was fictitious. - 

That the present case differed from the usual form of alleged denami 
transactions in that there was an undoubted legal right of the transferee exist- 
ing independently of the impugned transaction to receive a transfer of some 
property. l 


The retaining of the possession and management by the father in the clrcumis-. 
tances of the daughter being an infant, and the guardian of the property being the. 
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paternal grandmother, was consistent with the possession and management 
being conducted in accordance with the legal title. that was for and on account 
of the daughter. 


Quare: Whero a grantor alleges that a transactiðn apparently real was 
actually fictitious,, and was for the purpose of effecting a fraud, and the fraud 
was complejed, ewhether he can be heard in a Court dt law to say that the trans- 
action was other than what it appears to be. 

Appeal No. 153 of 1927 by the plaintiff from the decree ofthe 
High Court ‘of Judicature at Rangoon (Heald and Chari /7.), 
dated the rst June, 1926, reversing a decree of tle Court of the 
District Judge of Tharrawaddy, dated the and July, 1925, 
and dismissing a suit which he had decreed. 


In that suit the appellant claimed to eject the respondent, 
her father, from a house ‘and six pieces of paddy land which she 
alleged that he had conveyed to her by a deed dated the 15th 
January, 1904. — 

The main questions in the appeal were (1) whether the respon- 
dent had proved that deed to have been made merely for the pur- 
pose of defeating his creditors and with no intention of passing 
any property, and if not (2) whether the appellant’s claim on the 
deed was not barred by limitation and the respondent had not 
acquired a good title to the suit properties by adverse possession. 

Bqth Courts in India held that the defendant was entitled, in 
resigting the plaintifi’s claim, to plead the Jenami nature of the 
transaction even though it were a fraud on his creditors, The 
District Judge held that the defendant (respondent) had posses- 
sion of the lands even after the partition, but he held that the 
respondent’s possession was throughout on behalf of the plaintiff 
until the year before the suit, with “f no proved act of adverse 
possession," and.that there was no bar of limitation under Article 
144 of the Indian Limitation Act which he held was the Article 
applicable. He concluded his judgment in the following words :— 
“ The gift to plaintiff in her minority not having been proved to 
be fraudulent it must be assumed that defendant continued in 
possession as plaintiffs natural guardian and on her behalf, as 
proved by evidence, Mr. Guha for tke plaintiff has urged that 
in such a case no „question of limitation arises and refers to the 
notes on Article 144 of the Limitation Act under the head “ Pos- 
session of guardian or other person" at page 655 of Rustomji's 
Law of Limitation (Third edition), which runs: ‘As the posses- 
sion ofa guardian is the possession of the ward, if the guardian 
retains possession after the ward has come , of age, he is presumed 
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to retain it as guardian until something has been done to alter the 
character of his possession’ “ Further, it seems that the full 
period of ra years must run from the zime of that change”. 

On appeal the Migh Court held it “ proved beyond doubt ‘that 
8t the time of the allgged partition the defendant was heavily in 
debt and that shortly ‘afterwards he absconded in ofdemto avoid 
his creditors” and that the transaction was not a genuine transfer 
of the property. Their judgment ended as follows: ‘“ The 
transaction was a mere pretence arranged between the defendant 
and his mpther%or the purpose of defrauding defendant's creditors 
and we have no doubt that that fraud was carried into effect, We 
are satisfied, therefore, that no title to the property was intended 
to pass to the plaintiff and that the transaction was nota genuine 
transfer of property. But it is contenddti that defendant is not 
entitled to plead his own fraud in defence to plaintiff's suit. The 
decision in the case of Maung Tin v, Ma Mai Myint (1)isa sufi- 
cient answer to that contention. Defendant is in possession of the 
property and has always been in possession since the date of the al- 
leged transfer. If no title passed by the deed thereis no presumption 
that he was in possession on behalf of plaintiff, and his possession 
would presumably be adverse to her. The question is whether or 
not he is entitled to prove that the transaction evidenced by the 
deed was a mere pretence and that no title was intended tq pass 
by it. We are of opinion that he is entitled to prove it, at any 
rate for the purpose of showing that his possession was adverse, 
if not for the purpose of establishing that he is still owner, and 
that on the facts proved and admitted there can be no doubt 
that his possession has always been adverse. We therefore find 
that plaintiff's suit was barred by limitation and we set aside the 
judgment and decree of the lower Court and dismiss plaintiff's 
suit, : 

L. DeGruyiher k. c, and A. Pennell for the Appellant. 

A. M, Dunne k. c. and Æ. B. Raikes for the Respondent. 

DeGruyther, k. c.: In Burma the period of majerity is 18 
years, It must be assumed that the defendant continued in pos- 
session as plaintiff's natural guardian and on her behalf, Article 
144 of the Indian Limitation Act applies, and the time runs only 
when the possession becomes adverse. As between guatdian and 
a ward there can be no adverse possession. 

The decision in Maung Tin v. Ma Mai Myint (1) upon which 
both the lower Courts relied, is erroneous. 


(1) (1921) 11 L. B. R. 83, 
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- (Lord Atkin ; It is quite a common thing to settle property 60 
as to put it beyond the reach of creditors.) 

(Lord Phillimore: COE would, be, equally detested by a bona 
fide transfer. ) 

The learned judges of the High Court, Biv on the sation 
deed fof the purpose ` of showing adverse possession by the 
defendant. 7 | 

(Lord Phillimore: Yshould have thought that the defendant 
held the property in trust for your client.) 

If it was a dona fide transaction, the defendan? wasgacting as 
the plaintiff's guardian, and no question of adverse possession 
arises. : 
Pennell follows: See Ma Paing v. Maung Shwe Hpaw (1), 
which is the latest decision as to the rights of parties under 
Burmese Buddhist Law. 

(Lord Phillimore: It looks from the authority you have cited 
that in Burma there isa community in everything, and that the 
result of marriage between a Burmese Buddhist couple is that all 
the property which each or either possesses at the time of 
marriage becomes the property of the marriage.) 

The main question in the case is, whether the defendant can 
ptead his own fraud. The lower Courts have answered the ques- 
tion in the affirmative, relying on Maung Tin v. Ma Mai Myint (2). 

(Lord Phillimore; That- case' is distinguishable. A man can 
show that a transaction was ženami. He can nicis get relief asa 
"defendant) ` 

See Montefiori v. Montefiori (3), where Lord Mansfield said that 
" no man shall set up his own iniquity as'a defence, any more than 
a cause of action.” [I rely onthe case of Roberts v. Roberts (4), 
where it was ruled that’ when the deed is one under which an 
estate has passed, and the party conveying is particeps criminis, 
privy to the illegal purpose, he cannot defend himself against an 
ejectment upon the ground of is own fraud in executing the 
conveyance, 

The judgment of Jenkins C. J. in ah ka v. Hirasa (5) 
supports my contention. 

(Zord Phillimore ; That case is distinguishable. The learned 
Chief Justice says that a party to a fraud cannot, as plaintiff, 


(1) (1927) I. L. R. 5 Ran, 296 (F. B). 

(2) (1921) 11 L. B. R. 83 5; 65 I. C. 459. 

(3) (1762) 1 W. Bl. 363..." 44) (1819) 2 B. & Ald, 367. 
(5) (1907) I. L.'R. 3X Bom 405, . Us 
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plead the fraud, but that a defendant can get relief, notwithstand- 
ing his fraud). f 

See Mayne’s Hindu Law, oth Edition, para 446. 

(Lord Atkin: A benami transaction may simply be what in 
this country is a trus f, and be perfectly honest), 

The decision in Maung Tin v. Ma Mai Myint (1) la$s down 
that even if your fraud is successful, you can plead it, I submit 
thabis not sound law. 

(Lord Phillimore : After all, this particular point does not arise 
for decisign heit). 

The defendant in th e present case is estopped from setting up 
the fraudulent nature of the transaction. 

Dunne, K. C. for the Respondent-Defendant: There are 
many decisions in India to the effect that a defendant can plead his 
own fraud. The judgmevt of Jenkins C.J. in SidHngaf$a v. 
Hirasa (2) is wrong. 

(Lord Phillimore ; In some cases, even when fraud has been 
accomplished, a person, as a defendant, has been allowed to set up 
his own fraud). 

Indian Courts are Courts of law as well as of equity, 

(Lord Atkin: In the present case, the plaintiff is not alto- 
gether a volunteer. She had a right to a share in the inher- 
tance, and we cannot call her a mere volunteer). . 

(Lord Phillimore refers to Roberts v. Roberis (3) and says that 
that case may well stand, not on the ground of fraud, but of, 
illegality. There, A conveyed land to B in order to give hima colour- 
able qualification to kill game, and so defeat an information against 
him, and it was held that A had no defence in an ejectment for the 
land brought by B). 

I rely on the decisions in Ram Surun Singh v. Mussamut Pran, 
Peary (4) ; Sreemutly Debia Chowdhrain vw. Bimola Soonduree 
Debia (5) and Babaji v. Krishna (6) as laying down that a party is 
entitled to show the real truth of the transaction. Here, I am 
defending, and not enforcing the deed. 

(Lord Phillimore : You are in possession ; the plaintiff seeks to 
eject you ; you say the deed is a sham and that she cannot 
recover, Your case would have been stronger if the plaintiff had 
been of full age or the guardian had been a party or privy to the 
fraud). 


(1) (1921) 11 L. B, R. 83. (2) (1907) 1. L. R. 31 Bom. 405- 
(3) (1819) 2 B. and Ald. 367. (4) (1870) 13 Mos. I. A, 551. 
(5) (1874) a1 W, R. 422, (6) (1893) 1. L. R. 18. Mad. 372. 
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(Lord Athin : In your case thé fraud has been successful, It 
has enabled you to relieve the property from attachment); — 

The principle cannot vary, whether the fraud has been carried 
out’ or not, i 

(Lord Phillimore : The overt act of fraud Jas committed when 
you exe@utefl the deed). 

(Lord Atkin: According to the English decisions, you can 
recover if the fraud has in no way been carried out, but the*pro- 
perty cannot be recovered back if the fraudulent object had been 
carried into effect), S 

Reads from the report in Babaji v. Krishna (1). 

(Sir Lancelot Sanderson : That case was cited: before Jenkins 
C. J. in Sidlingappa v. Hirasa (a). 

(Lord Phillimore : THe report in Babaji v. Krishna (1) does not 
tell us if the fraud was successful or not). 

I submit that when a defendant in possession seeks to show the 
real nature of a transaction to defend his possession, there is no 


distinction in principle between cases whether the iud has been 


successful or not, 


(Lord Atkin : In the present case, the fraud has been success- 


fully carried out. The defendant now. pleads that the deed was 
fraudulent. Can-he be allowed to do so ?) 

(Sir Lancelot Sanderson refers to Symes v. Hughes (3), which 
case was relied on by Couch C. J. in Sreemutty Debi Chowdhrain v. 
Bimola Soonduree Debia (4). 

* The decision in Preo Nath v. Kasi Mahomed (5) is in my favour, 


as laying down that ina suit tor pussession, the defendant is not 
debarred from pleading the benami and fraudulent nature of the. 


transaction, notwithstanding that the fraud contemplated had been 
carried into effect, . = 

(Lord Phillimore : That head-note in Preo Nath v. Kazi Maho- 
med (5) is the strongest case for you). 

In India the Courts have definitely taken the view that when 
a party to a fraud comes in as a plaintiff and sets up his own fraud, 
the Court will refuse him relief and, to use .a common expression, 
“ let the estate lie where it falls”. 

(Lord . Phillimore ; Was the fraud successful in Sreemutty Debi 
Chowdhrain v. Bimola Soonduree Debi (4)? Ter seem to put it 
quite generally in that case.) ; A 

(1) (1893) I. L. R. 18 Mad. 372. (2) (1907) I. L. R, 31 Bom, 405. ` 


(s) (1870) L. R, 9. Eq. 475. (4) (1874) 21 W. R. 422. iens a 


(5) (1903) 8 C, W. N. 620. Donno G 
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P. C. I rely also on Mookerjee, J’s judgment in Jadu Nath Poddar v 
1928, Rup Lal Poddar (1) and Girdharlal Prayagdatt v, Manikamma (a), 
end 
Ma Ngwe Naing where the decision of Jenkins C. J. in Siíd/ingappa v. Hirasa (3) i is 
distingtiished. s 


Ve. 
Maung-Tha Maung. (Lord Atkin: In, Jadu Nath v. Rup Lal (1), “at page 98a 
of the report, Mookerjeé J. refers to section 84 of thes Indian 
Trusts Act.) 
. Iesubmit that the Trust Act would not apply at all in the case 
of a denami transaction. 

(Lord Philliore: Ram Surun v. Mussamat Pran Peary (4) 
looks in your fayour, Mr. Dunne.) 

(Lord Atkin: A benami transaction resembles a transfer in the 
name of a nomiual party. There is nothing necessarily wrong or 
dishonest about it). . 

Refers to Maung Ti y. Ma Mai om {5), upon which both 
the lower Courts relied. 

(Lord Atkin > The fraudulent purpose was actually accomplish- 
ed there.) . 


(Lord Phillimore, That case Maung Tin v. MaMai Myint (5) 
is absolutely undistinguishable from the present case). 


° Here, it was all a one-sided transaction by the defendant; 
the plaintif was never a party to the contract. The defendant 
wants to show that it was never the intention to pass a real title to 
the plaintiff, and he cannot be estopped from doing so. The pfin- 
ciple underlying the decisions is that a defendant cannot be estop- e 
ped from showing the real facts. Different considerations apply 
to the case of a plaintiff and the Court will not lend its aid to 
enable the grantor who has defrauded his creditors to get his pro- 
perty back from the grantee. The case ofa ` defendant, however, 
stands on an altogether different footing. . 


The maxim “in pari delicto, potior est conditio possidentis." t 
. s applies only when both parties are privy to the fraud. I submit that 
when the plaintiff comes in, claiming title under the deed, I can - 
show that it was only an ostensible title, 
E. B. Raikes Moniefior?s case (6) upon which the other side.. 


(1) (1906) I. L. R. 3 Calc. 967 ; 4 C, L. J. 22. *. 

(a) (1913) I. L. R. 38 Bom. 10, (3) (1907) I. L. R. 31 Bom. 405. 

(4) (1870) 13 Mos. I, A 551, (5) (1921) 11 L, B. R. 83. 

f Meaning—In equal fault the condition of the possessor is the more 
* favourable. : 

(6) (1762) 1 W. Bl. 363. : 
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reliedris based on the ground of estoppel, vide the judgment of the 
Lord Chancellor in Jorden v. Money (1). 

(Lord Phillimore: When does title to Property pass in 
India?) 

(Lord Atkin : The title passes when the deed is FE with 
the intention of passing the property, and if it is not registered, it is 
ineffective, but on registration it would operate as from the date 
when it was executed), i 

.' We submit that the deed here was a mere sham, and the pro- 
perty never passed to the plaintiff. " 


Refers to Mayne's Hindu Law, Chapter XIII, “Benami Trans- ` 


actions", para 446. That paragraph is quoted, word for word, 
with approbation, in tbe judgment of Lord Atkinson in Petherpermal 
v. Muniandy (2) and as it Is a decision subsequent to Sidlingappa 
Hirasa (3) I submit that the judgment of Jenkins C. J. in the 
Bombay case (3) is no longer good law. 


DeGruyther, K. C, in reply: Refers to Cecil v. Butcher (4), 
where Sir Thomas Plumer, M. R. laid stress upon the fact that 
the deed had not been acted upon and the illegal object had 


not been carried into execution. i 


, The decision in Sreemutty Debia Choudhrain v. Bimola Soon- 
duree Debia (5) is distinguishable, as the illegal object there had 
not béen effected, and the learned Judges merely followed the 
pronouncement of the Privy Council in Rum Sururi v. Mussamut 
Pran Peary (6). 


(Lord Phillimore : The fraudulent object was not successful 
there ; but it was attempted to be effected). 

I concede that Preo Nath v. Kast Mahomed (7), cited by my 
learned friend, Mr. Dunne, is against my contention. 


The authority of Jenkins C. J’s judgment in Sidlingappa v. 
Hirasa (3) is not absolutely untouched by anything said by the Privy 
Council in Petherpermal v. Muniandy (a), where the fraud had 
failed. The particular question now argued was not discussed by 
the Privy Council, and therefore their Lordships cannot be said to 
have impliedly overruled Sid/ingappa v. Hirasa.(3). 

Their Lordships’ judgment was delivered by 


(1) (1854) 5H L. C. 185. 

(2) (1908) L. R. 35 I. A. 98 ; I. L. R. 35 Calc. 551 5; 7 C. L.J. 52% 

(3) (1907) I, L. R. 31 Bom. 405. (4) (1821) 2 J. & W. 564. 

(3) (1874) 21 W. R. 422. (6) (1870) 13 Mos I. A. 551. 
. (7) (1903) 8 C. W, Ne 620. 
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Lord Atkin :—This is an appeal from the High Court at 
Rangoon allowing an appeal from a decree of the District Judge 
of Tharrawaddy, made in favour of the plaintiff, the present 
appellant. The sfit was brought by the plaintiff, Ma Ngwe 
Naing, against her, father, the defendant, Maung Tha Maung, 
claiming possession of Certain lands, of which she was fhe *egistered 
owner. Itis not disputed that the father, by deed dated January 
15th, 1904, purported to have made a partition of property and 
to have conveyed the property in question to his daughter. He 
alleges, bowevér, that the transaction was a fictitious transac“ 
tion intended merely to defeat his creditors. The High Court 
reyersing the District Judge have so held; the daughter has 


appealed. . 

Maung Tha Maung married as his first wife Ma Pu ; the 
plaintiff is the only issue of the marriage. In February, 1903, 
Ma Pu died ; the plaintiff was then 8 org years old. Later, in 
1903, the defendant married Ngwe Hlaing. On the remarriage 
the plaintiff undoubtedly became entitled toa share of the joint 
marital property of her father and deceased mother. Three or 
four months after the marriage the father took all the steps 
necessary to carry out a legal partition and to vest the appropriate 
share in the daughter, The family were consulted, Lugyis were. 
summoned to authenticate the partition, anda formal document 
was executed by the father on January 15th, 1904, which is 
Exhibit I. It recites that the father divides and gives outright, 
possession by way of inheritance of one-fourth of the whole estate 
to his daughter forthe mother’s share, and that Ma Shwe Hnit, 
the grandmother of the daughter, uiiertook to take charge of the 
daughter's share until the daughter's majority. It then defines the 
share, which consisted of 78 acres of paddy land, estimated in the 
deed as worth 3,500 rupees, and & house and compound worth 
500 rupees, and concludes with formal words of conveyance, The 
document was duly registered. In due course the grandmother. 
petitioned the Court of the District Judge for a grant of letters of 
administration to the deceased Ma Pu, allegiag that the father 
had made overthe*guardianship and one-fourth share.due to his 
deceased wife in trust for the daughter. On February aoth letters 
of administration of the estate of Ma Pu in general form were 
granted to Ma Shwe Hnit, In 1908 the father's creditors who had 
obtained decrees against him by way of execution attached the 
property in question. The grandmother, acting on behalf of the 
daughter, with the approval and assistance of the . father, took 
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proceedings to have the attachment set aside and succeeded. 
The father subsequently made a composition with his creditors, 
About the time of the deed of partition. the plaintiff went to live 
with her maternal grandmother, Shwe Pai, with whom apparently 
she continued to live until her marriage jn-1924. She attained 
her majdfity' in r911. During the whole of this period the father, 
as found by the trial Judge, continued in possession of the pro- 
perty, receiving the rents and produce. He, however, contributed 
to the daughter’s support. The trial Judge finds that about r915 
the daughter went with her maternal uncle and anothez witness 
to her father to demand possession ofthe lands, and received an 
assurance from the father that the property was safe and would be 
restored to her, Representations had been made in 1924 and 
preceding years by the father to various revenue officers that the 
lands in question were the daughter's and that he was leasing 
them on her behalf. The father gave evidence to the effect that 
at the time of the alleged partition he owed 30,000 rupees, that he 
executed the document to save the property from his creditors, 
and that under it he transferred all his property to his daughter's 
name, He says that after the partition he absconded for a time 
to avoid his creditors, On return he was sued and was imprisoned 
fof debt. He made an unsuccessful application to be declared an 
insolvent. After the creditors had failed in their attachment of the 
lands in suit he says he compounded his debts of Rs. 30,000 for 
Rs.3,000. He says he always remained in possession, and was 
supported by several witnesses, who spoke to acts of ownership at 
all material times by the defendant. The learned trial Judge 
found.that the defendant had not discharged the onus of proof 
that the transaction was fictitious. The High Court, on the con- 
tyary, find that the transaction was wholly fictitious. They rely 
upon the circumstances that, as they find, the defendant was 
heavily indebted at the date of the deed ; that the property 
assigned amounted to nearly the whole of the defendant's assets ; 
that the guardian appointed was not the daughter's maternal grand- 
mother with whom she lived, but the father's mother, and that the 
defendant continued in possession of the land throughout. They 
further came to the conclusion that the defendant's possession was 
throughout adverse to his daughter, and that he had acquired a 
title by limitation. While appreciating the grounds of suspicion 
which the above circumstances afford, their Lordships are of 
opinion upon consideration of the whole case that the defendant 
failed to discharge the onus which lay heavily upon him in the 
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circumstances to show that the transaction was fictitious. The 
defendant's case is that the partition was intended to defraud his 
creditors, He has to admit that this fraud, if it was one, was 
successful; that ‘he repelled the creditors’ attempt to attach 
the property, procuring his daughter’s title to be set up, 
and that thereupon the frustrated creditors accepted a small 
composition, 

‘Their Lordghips listened toa forcible argument that in such 
circumstances, w here a grantor alleges that a transaction apparently 
real was gactually fictitious, and was for the purpose of effecting 
a fraud, and the fraud was completed, he cannot be heard ina 
Cqurt of Law to say that the transaction was other than what it 
appears to be, There have been various decisions on this point 
in India which appear to conflict. Their Lordships find it unneces- 
sary to decide the point. Butthey have no doubt that facts that 
can be relied on in support of such a plea make it the duty of the 
Court adjudicating on the allegation of such a grantor to see that 
he proves by cogent evidence the averment that he makes, The 
present case différs from the usual form of alleged benami tran- 
sactions in that there was an undoubted legal right of the transferee 
existing independently of the impugned transaction to receive & 
transfer of some property, Their Lordships think it probable tliat 
the father was at the date in question in debt, though not £o the 
extent suggested of 30,000 rupees. Such a condition of affairs 
would be as likely to lead to the father making a real partition 
as a fictitious one. In these circumstances again it may well be that 
intending the property really to vest in the daughter, and so be 
removed from the creditors, he may have made in the partition a 
generous estimate of a fourth. It was contended in argument that. 
in any case the share of an only daughter would be one-half, 
Their Lordships consider that for the purposes of estimating the 
good faith of the parties the expressed intention of giving one-fourth 
should alone be looked at. But it is obvious from the evidence 
that the defendant is inaccurate when he says that the transfer was 
of all his property, and the excessive share, given to the daughter 
does not in the circumstances appear to be inconsistent with a 
genuine transaction. g 

Similarly, the retaining of the possession and management by 
the father in the circumstances of the daughter being an infant, 
and the guardian ofthe property being the paternal grandmother, 
appears entirely consistent with the possession and management 
being conducted in accordance with the legal title that is for and. 
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on account of the daughter. In this respect it would appear 
unfortunate that the learned Judges of the High Court’ have not 
referre] to the admission in rgr5 by the father to his daughter 
‘and her uncle found by the trial Judge on evidence which their 
‘Lordships find no reason to doubt. Ifagthe trial Judge found, 
in theif Is Lordships’ opinion correctly, the possession of the father 
is in accordance with the legal purport of the deed, no title would 
be acquired by the father under the law of limitation. For these 
reasons their Lordships agree with the learned trial Judge in 
thinking that the defendant failed to establish his deferee. Their 
Lordships therefore are of opinion thatthe appeal should be allowed 
and the decree of the learned trial Judge restored, and will humbly 
advise His Majesty accordingly. The appellant should have her 
costs here and in the High Court, 

J. Æ. Lambert : Solicitors for the Appellant 

Bramali & Bramall: Solicitors for the Respondent. 


A. T. M. j K. J. R. Appeal allowed. 


PRESENT :— Viscount Dunedin, Lord Shaw, Lord Bianesburgh, 


s and Sir John Wallis, 


BOMANJI ARDESHIR WADIA AND OTHERS 
v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE 
AT BoMBay]. 


Grant —Coniraci, hew to be construed—Antecedent communings—Antecedent 
contract, if contrels subsequent conveyance—Gleing another thing, effect of— 
Bombay Land Revenue Code of 1879, Secs. 3, 48— Culéivation for agricultural 
purpote given up—Land used fer building. — 

When parties have entered into a formal contract, that contract must be 
construed according to its own terms and not be explained or interpreted by 
the antecedent communings which led up toit. This isespecially true ofa 
conveyance. There even, if there has been a formal antecedent contract, 
` that contract cannot be looked at to control the terms ofthe conveyance 3 
much less can mere communiags which could only show what parties meant to 
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do but cannot show what they did; Shore v. Wilson (1) ; Smith v. Deed 
Jersey (2) 5. Prisow Commissioners V. Clerk of the Peace d Middlesex (3) and 
Lee v. Alexander (4). 


Whenever one person" gives another something instead of what he has got, 
both parties take the risk of whether the thing that is given will keep, or lose, 
or enhance its value. Even*an obligation to pay in currency is*liabje to that 
risk, p 

Tee Bombay Land Revenue Code of 1879 by section 48 does not provide 
foran additional aisessment ; it only provides for an altered assessment to be 
imposed according tp rules, 


The rootfidea. of British rule in India is that he who has the soil must pay, 
not in kind like a proper title, butin money, a certain proportion of what he 
getsdrom cultivation, and this money payment can be raised from time to time 
80 as to maintain the proportion to the fruits of cultivation which have increased. 
If therefore the cultivation for agricultural purposes is given up and the land 


is used for building, the building assessment carries out the same idea, as, being 
the equivalent fora certain proportion of what the cultivation of lands under 
these new conditions might bring. Therefore, if the ravyat’s agricultural 
assessment in virtue of the grant of the village went to the grantee, the altered 
or building assessment also goes to him unless under the rules which the 
Government have power to make its destination is in some way altered, but the 
rules absolutely recognise the same right, 


Rule 6 of the Rules of 1907 says that the altered assessment shall be levied 
in the same manner, that is, as the agricultural assessment, is levied, and shall 
be credited to the holder or holders of the alienated village or a holder 
in part. . 

Before the grant the Government were the holders of the village as a whole | 
entity, the sutidars being proprietors of their own respective plots, but in no 
sense owners, of the village. Then by the deed of 1847 the village was 
alienated (as alienated Was meant in section 3 sub-section 20 of the Bombay Land 
Revenue Code) to the appellants : 

Hela, that they were not the proprietors of the whole village, as there was 
still land on which agsessmest might be allowed when tho land would com? 
into cultivation, and that amount of assessment by the terms of the deed would 
go to the Government. This ownership, wasnot an ownership in esse but was 
an ownership is fosse. When the building assessment would come into being 
that assessment should come tothe person to whom the agricultural amount 
which it displaced should go. 


Appeal No. 97 of 1927 by the plaintiffs against a decree of the 
‘High Court of Judicature at Bombay (Macleod C. J. and Mad- 


‘gavkar 7.), dated the 24th August, 1925, affirming a decree of the 
Joint Judge of Thana, dated the 30th November, 1921. 


x) (1839-42) 9C. & E. 355 53). i (a) 821) 2 Brod, & Bing. 473 
« (3) 0882)-9 Qi. B. D. 566 (511). +. ` (4) (1883) 8 App. Cas. 853 (868). | 
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The material facts of the case appear from the judgment of their 
Lordships. 

The main question on the appeal was as to the construction and 
effect of a deel of grant dated the gth February, 1848, and 
executed on behalfofthe late Court of Directors of the East 
India Company in favour of Nowroji Jamsetji, the predecessor in 
title of the present first appellant, cae whom the remaining 
appellants were trustees. $5 

W. H, Upjohn, k.c. and Æ. B. Raikes for the Appellants, 

Sir G. R. Lowndes, k. c. and K. Brown for the Respapdent. 

Upjohn, k.c.: 
1879. The Rules pro mulgated by Government in 1907 under hat 
Co le cover the present case. See definition of “alienated village” 
in S. 3 of the Code. ] 

( Sir John Wallis : 
villages). 

Lovontes, k.c.: Meaning of "inam" discussed. 

(Sir John Wallis: In Southern India, inum means an aliena- 
tion of the land revenue). 

Refers to S. 48 of the Bombay Land Revenue Code. 

Upjohn, k. c., replies. 

* Their Lordships’ judgment was delivered by 


It is clearly a grant of the revenue of the 


Vissount Dunedin :—Early in the last century an ancestor of 
the* lea ling plaintiff for services rendered to the Government 
received a grant of Rs. 4,009 per annum, In 1844 his successor 
prayed that the grant might be changed into a grant of villages in 
Saliette, an island near Bombay. This after some negotiations 
was done in 1847 and the grant which falls to be construed in this 
action was given. This grant, after a preamble narrating the 
eoriginal grant of Rs. 4,000 to the family and the request that it 
might be exchanged for a grant of villages, goes 
follows :— 

“The aforesaid villages of Juhu and Ville Parla in the island of 
Salsétte are hereby assigned to you and your heirs in perpetuity 
from the year A. D. 1847—8. The particulars of the cultivation, 
etc., founded on the Tni of 1842—3 ahd the conditions of 

the grantare as follows :— 
- Then follows along and minute description of the villages, 
the boundaries and the various lands from which revenue was 
levied, calculated partly on the lands and partly on the produce 
of brab trees which are tapped fortoddy. All the particulars 
réferred to lands as held by various ryots orsutidars as to whose 


On as 


Refers to the Bombay Land Revenue Code, : 
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P.C. position explanation willbe shortly given. The list ends with 

1928. a summation of the revenue atthe sum of Rs. 4,679-1-8. From 

e. . this is deducted “the amount of your inam Rs, 4,000," It is 
“ Bomanji Ardeshir r 

Wadia added that there ate 97 undrawn brab trees for which “the 


Ve grantee is to pay Rs. 20-14-4," making the whole sum payable 

The Secretary of Á = 
State for Indiain by him as the surplus over the Rs..4,000, Rs, 700, Sübsetuently, 
iain on condition of the surrender of certain other lands not included 
Viscount Dunedin. in this grant, the Rs. 700 was reduced to Rs. 200, The deed then 
T goes on with various conditions which will be examined here- 
after, ' 


It is now expedient to explain the position of the ryots or 
sutidars. By legislation in 1808, the sutidars in Salsette were 
declared to be permanent proprietors of their lands so long as they 
paid the amount of their assessment, and ‘this assessment was fixed 
-., ata sum-equivalent to a certain share of the produce and could be 
revised every five years. 


The effect ofthe deed is in their Lordships’ view quite clear. 

It is a grant ofthe villages. The villages consist partly of land 

occupied by sutidars and partly of land not so occupied. So far 

. asthe land-occupied by the sutidars is concerned, the grant 

* becomes in effect a grant of the revenue payable by them So far 

as the other land is concerned, though the grant is to the grantee, 

.  yetifhe brings it under cultivation he is bound, in virtue*of a 

condition which will be hereafter quoted, to pay the .assessmént 
justas a new sutidar would have to pay had he been settled there e 

by the Government. 


The grantee entered into possession under the grant and his 
heirs succeeded, They annually paid the Rs, 200 and have drawn 
regularly the revenue from the sutidars as that revenue was from 
time to time fixed ; in particular there was an increase in 1885 and" 
they recovered the increased sum. The appellants represent the 

š original grantee. They were in actual possession of certain portions 
of the land not held by sutidars, but they do not appear to have 
brought additional land into cultivation, In 1879 the Bombay 
Government passed an Act called the Bombay Land Revenue Code. 
By this Act, section 48(2) _ 

“Where land assessed for use for any purpose is used for any 
other purpose, the assessment fixed under the provisions of this. 

Act upon such land shall, notwithstanding that the term for which 
E such assessment may have been fixed has not expired, be liable to 
be altered and fixed at a different. rate by sach" authority and 
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subject to such rules as the Governor in Council may prescribe in 
thie behalf,”. 

. And by section 214 the Governor in Council was authorised to 
make rules regulating the assessment of land tò the land revenué 
and the alteration and revision of such assesgment and the recovery 
of land révenue, Rules under that section were published in 
1907. Rule r provided that when land assessed for purposes of 
agriculture only is subsequently appropriated to, any purpose 
unconnected with agriculture, the assessment upon the land so 
appropriated shall, unless otherwise directed by the Governor, 
be altered and fixed and revised by the Collector. After 
providing in subsequent rules that when an application for .a per- 
mission to appropriate the land to ofher purposes than agriculture 
is received by the Collector, he should forward it to the holder of 
the alienated village who should then state whether the applica- 
tion should be granted or refused, Rule 5. It goes on to say that 
after that the Collector shall direct the village officers to levy any 
altered assessment so orlered and such altered assessment shall 
be levied in the same manner as other land revenue and shall be 
credited wholly to the holder or holders of the alienated village 
where such holder or holders are entitled to the whole land revenue 
of the village or proportionately to the share of such holder or 
holdes when such holder or holders are entitled to a proportion 
onlyeof the land revenue in accordance with the conditions under 
which such holder or holders hold the alienated village. 

In November, 1916, without any intimation to the plaintiffs, 
a surveyor began to survey various building plots in the village 
of Ville Parla, with a view to fixing a building assessment thereon, 
Onthis coming to their knowledge the plaintiffs wrote asking 
fgr an answer as to whether the Collector considéred that the 
building or non-agricultural assessment should be paid to them. 
To this they received a reply that the Government's view of the 
grant was that the grantees had no right to a non-agricultural 
assessment, wbich belonged to the Government. After some 
ineffectual appeals to Revenue Officers the: plaintiffs raised the 
present suit to determine the question, The leading demand is 
that a declaration should be made that the non-agricultural 
assessment levied under a statute of rules should be paid to them 
asin place of the agricultural assessment which they previously 
received. They also asked for repay ment of a building assessment 
which had been levied on lands in their own actual possession. 

The suit depended before the Joint Judge of the Thana 
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District. He held that the plaintifs were entitled to recovery 
of such assessment as had been made on lands in their actual 
possession, but as regards the main claim he dismissed the action, . 
Appeal was taken fo the High Court of judicature at Bombay 
which affirmed the judg ment and from that judgment the plaintiffs 
appeal to His Majesty in Council, t. 

The learned trial Juige examined with great care the corres- 
pofdence which took place between the parties before tbe deed of 
1847 was granted, and he came to his opinion on the true meaning 
ofthe deed, as he puts it himself, "after a careful consideration 
of the deed in the light of the correspondence." Their Lordships 
myst say at once that this way of approaching the true construc- 
tion of the deed is quite illegitimate. The learned Judge in 
another passage says that because the Correspondence is referred 
to in the deed that makes it part and parcel of it. The only 
reference to the correspondence isin the narrative in the pream- 
ble of the deed that there had been such a correspondence, but it 
is a vital mistake to suppose that that introduces the correspon- 
dence as a part of the deed. Nothing is better settled than that 
when patties have entered into a formal contract that contract must 
be construed according to its own terms and not be explained or 
interpreted by the antecedent communings which led up to*it. 
This is especially true of a conveyance. There even, if there has 
been a formal antecedent contract, that contract cannot be looked 
at to control the terms of the conveyance ; much less can mere 
communings which could only show what parties meant to do 
but cannot show what they did. It would be otiose to set forth 
at length the authorities, but reference may be made to Shore v. 
Wilson (1), dictum by Baron Parke ; Smith v, Doe. d. Jersey (2) ; 
Prison Commissioners v. Clerk of the Peace for Middlesex (3), par 
Sir G. Jessel, at p. 511 ; and Lee v. Alexander (4), where, although 
the case is a Scotch case where the law is the same, Lord Selborne 
states the proposi ion as a general one. 


While their Lordships have thought it expedient to make it 
quite clear that this method of approaching the question used 
by the trial Judge was illegitimate, they note that no such 
criticism can be directed to the judgment of the High Court. 
Those learned Judges although only expressing their opinion as 
a doubt as tothe admissibility of what the trial Judge had done, 
yet clearly make up their minds on the construction of the deed, 

(1) (1839)—18429 Cl. & F. 355 (555). (2) (1821) 2 Brod & Bing. 473. 

(3) (1882) 9 Q. B. D. 506 (511). (4) (1883) 8 App. Cas. 853 (868), 


Vor, XLIX.) PRIVY COUNCIL, e 


but the result at which they arrived is the same as that arrived 
at by the trial Judge. There view is tersely expressed by the 
first finding ofthe trial Judge: “The grant is neither an absolute 
grant ofthe soil nor a mere assignment of the revenues, It is 
merely an assignment of Rs. 4,000 out of the revenue of the village 
.subject tô the conditions of the grant.” 

From that view they deduce the further consideration, that 
what they called conditional or enhanced, assessment belongs to 
the Government. e 

In their Lordships’ view this is a complete inversion of the 
scheme of the deed, prompted rather by a view as to what in the 
circumstances the Government ought to have done rather than 
by a strict ‘observation gf what they did do. No doubt it was 
clear that the Government intended’ and thought that what they 
were giving was worth Rs. 4,000; but they were not giving 
Rs. 4,000. Onthe contrary they were giving something instead 
of Rs, 4,000 which at that time they were paying in cash. Now 
whenever one person gives another something instead of what he 
has got, both parties take the risk of whether the thing that is 
given will keep, or lose, or enhance its value. Even an obligation 
to pay in currency is liable to that risk. The fluctuations in 
quite recent years in European rates of exchange have brought 
home*that lesson to many an: unfortunate grantee, Now what 
did the Government grant by the deed? Indubitably they 
granted not money but villages, These are the only words of 
conveyance, The something they were giving, £. ¢. villages, 
were on accurate calculation worth more than Rs. 4,000 yearly, 
which. was the sum of which in cash the Government were be- 
ing relieved. They calculated to a rupee what the gift was 
worth, and then say “deduct your inam," f£. ¢ your old free 
grant, and you will find you get Rs, 600 odd too much. There is a 
little extra for some brab trees, and therefore you will become 
bound: to pay us Rs, 700 & year, and that is to be an ordinary 
debt recoverable like any debt by process. How fantastic is the 
idea to turn this into what thellearned Judge of the trial Court 
called an ‘‘annuity” of Rs, 4,000. be 
' Doubtless, however, the villages are granted under conditions. 


Their Lordships will now. analyse the conditions, Conditions r, - 


aand 3 have been already dealt with, for they embody the cal- 
culation of how much is the worth of the lands and the brab 
trees and how much they exceed Rs, 4,000 and they provide 
for the.payment of Rs. 700 as excess, which excess is to ‘be 
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paid as an ordinary debt payable ona day certain and recover- 
able by process. The fourth and fifth conditions explain that 
ifthe grantee brings into cultivation any land not then culti- 
vated and consequently not assessed, he will after a certain 
moratorium be liable jo assessment for that, just as the ryots are 
for their land, Then come the fasciculus of conditio%s 6, 7, 10 
and 14, which secure the provision to outsiders of quasi easement 
rights hitherto enjoyed. Then the position of the ‘grantee to the 
ryots or sutidags is specially dealt with, and those articles had 
better be quoted in full:— 

“8, You are to continue the ryots in the free enjoyment of 
their sootee lands, brab and other trees of which they are the 
owners as well as such other privileges as they may be entitled 
to in the same manner as they have enjoyed them before. 

"rr, Vou are not to alter the present mode of assessment 
nor to introduce any new tax but to collect your rents from the 
ryots according to the commutation taxes as they may be fixed 
from time to time inthe Island of Salsette. You are not to fix 
your instalments earlier than those fixed for the Government 
villages, though you may postpone them toa later period should 
yon wish it. 

“ra, In the event of land assessment being increased or any 
other modification introduced in. the existing revenue system of 
the Island of Salsette by the authority of the Government? the 
same shall have operation within the villages hereby granted tp 
you." : 

The remaining conditions have to do with miscellaneous 
matters in which the grantee is warned against trying to exercise 
any magisterial authority, etc. "Then there is one condition on 
which the learned counsel for the respondent laid great stress, 
namely, condition 20:— 

“20, It is clearly to be understood that this deed confers no 
right which the Goverment does not now possess and only such 
portion ofthe rights of Government as may be herein specifically 
granted to you." 

And in conclusions condition sr provides that the grant is only 


to be to the grantee and not to disponees and that on „failure of 


heirs the grantis to revert to the Government, 

It will be observed that these conditions leave the matter of 
the grant exactly as it was, f. e, that the only grant is the grant 
of the villages. The learned Judges having settled as mention- 


.ed that the deed is the grant of an annuity then proceed to con- 


- rules. 
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sider. what: is to be'the fate: of the ‘building assessment which is 


this extra assessment, 
Here there is another misconception. 


_imposed on such ryots as have decided to divert the land from 
- agricultural to building purposes and come to the conclusion that 
as they call it, belongs. to the Government. 
"TIhg Act of 1879 by sec- 


tion 48 floes not provide for an additional assessment; it only 
provides for an altered assessment to be imposed according to 


Once the building assessment is imposed 


«the old agricul- 


tural- assessment has gone for ever. This ifit js thought out 


is quite logical. 


The root idea of British rule 


in India is that 


„he who has the soi] must pay, aot in kind like a proper tithe, but 
in money, a certain proportion of what he gets from cultivation, 


.and this money payment can be raised from time tå time so as to 


maintain the proportion to the fruits of cultivation which have 


increased. 


If therefore the cultivation for agricultural purposes 


‘is given up and the land is used for building, the building 
assessment carries out the same idea, as being the equivalent for 
a certain proportion of what the cultivation of lands. under these 
Therefore, inasmuch as: the ryot's 
agricultural assessment in virtue of the.grant of the village went 
to the grantee, so does the altered or building assessment unless 


‘new conditions might bring. 


, under the rules ‘whith the Government have power to make its 


. destimation isin some way altered, but the rules CMM recog- 
-nise the same right, 
"  Rule6of the Rules of 1907 already quoted, says that the 
altered assessment shall be levied in the same manner, f. e, as 
agricultural assessment, is levied, and shall bé credited to the 


“holder or holders of the alienated village or a holder in. part, 


Now, by section 3, of the Bombay Land Revenue Code, the inter- 


pretation section, it is settled what is 


an 


alienated 


Village. 


“Alienated, says that section, sub-section ao, ''means transferred 
in so far as the rights of Government to payment of the rent or 
land revenue are concerned wholly or partially to the ownership 
Before the grant the Government were the hold- 
ers of the village as a whole entity, the sutidars being proprie- 
tors of their respective plots, but in no sense owners, of the 


of any person.” 


village. 


Then-by the deed of 1847 the village was alienated as 


alienated is defined in the section just quoted and so alienated 


to the appellants. 


They were then the owners of the village. 


They are not, 


however, the proprietors of the whole village, because there is 
still land on which assessment may be allowed when the land 
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comes into cultivation, and that amount of assessment by the 
terms of the deed goes to the Government. This ownership, 


. however, is not an ownership iw esse but is an ownership in fosse. 


Now it would be pure speculation to fixthe proportion which 
the ryot's assessment enjoyed by the appellants bears to the 
possible amount which the Government will enjoy ifother land 
is brought into cultivation. The simple plan therefore seems to 
be'to fix thát. when a building assessment comes into being that 
assessment shguld come to the person to whom the agricultural 
amount ewhich it displaces should go. . 

Condition 20, which the respondents Counsel so strongly 
pressed, has no application. The building assessment is nota 
grant now of the Government of something which did not possess 
in 1847 but do possess now. llis not a grant at all The old 
agricultural assessment was granted. "Then comes legislation 
which binds the Government just as much as the grantees, and 


' turns that agricultural assessment into an altered building assess- 


ment; but it is still the same assessment on the same lands, 

Their Lordships are therefore of opinion that the judgment 
must be reversed in so far as it deries the appellants all right 
to building assessment, and thata declarstion sbould be mace 
to the effect just stated, The rest of the jucgment will stand, 
The appellants must have the costs before this Board and tn the 
Courts below. Their Lordships wil humbly advise His Mdjesty 
accordingly. 

Ford and Chester: Solicitors for the Appellants 

Solicitor, India office: Solicitors for the Respondent. 
A, T. M, ; K. J. R Appeal allowed 
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^ APPELLATE CIVIL. 


Before Mr. Justice D. N, Mitteg, 
RADHU HARI AND ANOTHER 


eV v. : 


NARENDRA NATH CHATTERJEE AND OTHERS,* 


e 
Suit for rent—Chowkidari ckakran land—Agreement te work yratuitously for 
certain days in the year, in lieu of rent—Such an agreement, if indefinite 
and against public policy—Transfer of Property Act (1V of 1882), epplicabis 

lity of —Regulation V of 1812, Sec. 3—Contract Act (IX of 1872), Sec. 23 

` —Bengal Tenancy Act (VIII of 1885), Sec. 74. . 

There is nothing indefinite in the contract to do begar work for 12 days in the 
year in lieu of rent ; such an agreement is not contrary to public policy and is 
not illegal. 

There is nothing in Regulation V of 1812 to suggest that there cannot bea 
valid agreement by which la lieu of rent the tenant may agree ta perform certain 
services. 

Section 3 of Regulation V of 1812 lays down altered certain of the provisions 
of Regulation VIII of 1793 which lays down that where abwabs are consolidated 
with the asil jama int» one specific sum, such awabs can be realised, 

The defendants were in possession of certain Chowkidari chakran lands by 
doing gratuitous work for 12 days every year in Meu of cent. A suit was brought 
for recovery of rent; 


Held, that such a suit was governed by the Transfer of Property Act and not 
by the’Bengal Tenancy Act. 

e That the tenure was really in the nature of service tenure. 
- Appeals by the Defendants. 

Suits for rent. 

The material facts appear from the judgment, 

Messrs. Bankim Chandra Mukherjee and Tarapada Banerji 
for the Appellants. 

Mr. Gopendra Nath Das for the Respondents. 

The following judgment was delivered : 

Thesetwo appeals are by the defendants and arise out of two 
rent suits commenced by the plaintiffs respondents. The plaintiffs 
prayed for recovery of rent at the rate of Rs, 6 and damages at 
25 per cent. The case of the plaintiffs is that" their predecessor 
took settlement of the Chowkidari chakran lands to which the 
disputed lands appertain and that the defendants are in posses- 


` *Appeals from Appellate Decrees Nos. 2614 and 2615 of 1927, against the 
decrees of Babu Gopal Chandra Basu, Officiating Additional Subordinate Judge of 
Assansole, dated the 27th June, 1927, modifying those of Babu Phanindra Kumar 
Singha, Additional Munsif of Assansole, dated the 25th August, 19260.. ` 
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sion of these lands by doing gratuitous work or čegar for xa days 
every year inlieu of rent, The defendants contested the suit 
and amongst other defences they raised the contention that the 
suit for rent could not be maintained as the stipulation to work 
for r2 days in the year was arbitrary and indefinite agd is opposed 
to the provisions of section 3 Reg. V of 1812. The trial Court held 
that the agreement to do Zegar work for 12 days has been establish- 
ed in both the cases and decreed the suit at the rate of Rs. 2-4-0. 
a year in each of these suits, The lower appellate Court has 
taken tle same view. 

In second appeal by the defendants it has been contended, 
that such an agreement, namely, to do čegar in lieu of rent is 
contrary to public policy and should nqt be given effect to. It 
is said that such a contract contravenes the provisions of section 
23 0f the Indian Contract Act. It is also argued that as the 
contract to do work for 12 days in the year is indefenite and arbi- 
trary such an imposition cannot be made under section 3 of 
Reg. V of 1812, All that section 3 lays down is that no arbitrary 
and indefinite imposition could be made in addition to rent, 
such imposition being in the nature of Abwab. Section 74 of the 
Bengal Tenancy Act says that '* All impositions upon tenants under 
the denomination of Adwab, Mahtut or other like appellations 
in addition to the actual rent, shall be illegal, and all stipulations. 
and resevations for the payment of such shall be void". Thefe is 
nothing in Reg. V of 1812 to suggest that there cannot bea valid 
agreement by which in lieu of rent the tenant may agree to per 
form certain services, There is nothing indefinite in the. contract 
for all that is required of the tenant is work for 12 days in the year. 
It is not known, it is true, whether 12 ‘days are at the: option 
of the tenant or at the option of the landlord, It has been coa- 
tended, as I have already said, that section 3 of Reg. V of 1812 
should be so construed as not to legalise the imposition of the 
arbitrary rent of this description. It appears, however, that the 
section of the Regulation to which I have referred laid down 
altered certain of the provisions of Reg. "VIII of 1793 which laid 
down that where Abwabs were consolidated with the Asil jama into 
one specific sum, such Abwabs could be realised. Besides there is, 
authority for saying that cases of this description are governed not 
by the Bengal Tenancy Act but by the Transfer of Property Act. 
The tenures are really in the nature of service tenures and I am 
not satisfied that they are contrary to public policy and are in any 
way illegal. Such contracts are not unknown in this country.. 
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In the circumstances, I think, the view ‘taken by the Courts CIVIL. > 
below is right and these appeals must be dismissed with costs. 1928.. 
s —À 
A. T, M, e Appeals dismissed,  Radhu Hari 
Narendra Nath ` 
. s , Chatterjee: 
' 
CIVIL REVISION. "s 
Before Mr. Justice Duval. . 
BHUPENDRA MOHAN PAL CHOUDHURI. ems 
; v. * i 1927. 
JATINDRA CHANDRA BOSE.*- No verber, n 


Notice—Provisional appointment of school master—Dismissal—No contract— 
Personal decree against Secretary—Contract Act (1X of 1872), Sec. 235. " 
The opposite party, who was a school master, was appointed by the peti. * 

tiĝner, who was the Secretary of the School, provisionally as a teacher in 

Januagy 1923 on a pay of Rs. 45 a month and joined his post. In the follow- 

ing March the Committee resolved that owing to financial stringency they 

could not keep certain masters on the staff and so they determined that the 
eopposite party's services be dispensed with, On the 24th July the Committee 
finally dispensed with the opposite party's services resolving that he would not 

be required after the 16th August. He then on the 16th August ceased to 

work and was paid up to that, at the rate of Rs. 45 a month. He claimed that 

he was entitled to some notice and that he got notice on the 8th August, 

There was no written contract between the parties as to the period of notice 

hecessary before the opposite party's services could b> dispensed with : 


Held, that the opposite party was entitled to a reasonable notice. 


' That in the circumstances of the case he was entitled to three months’ pay e 
in “lieu ofa reasonable notice, ' 


That as the Committee recognised opposite party as one of tbe staff, the 
case did not come under section 235 of the Indian Contract Act. 


` © That the decree should be against the Secretary and the Committee of the 
School inst&ad of against the Secretary, the petitioner, personally. 


Application under section 25 of the Provincial Small Cause 
Courts Act by the Defendant. : 


* Civil Revision No. 802 of 1927, against the order of the Small Cause Court 
Judge o£ Munshiganj, dated the 23rd March, 1927. - 
e 
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Suit for recovery of six months' pay. 

Mr. 1. B. Sen and Bubs Probodh Chandra Maliih for the Peti- 
tioner, 

Babu Rajendra Chandra Guha for the Opposite Party. 

The following judgment was delivered : 

In this case the opposite party is a school rasater, ' He was 
appojnted by the petitioner who was the Secretary of the 
Lohajang High *Sohool provisionally as a teacher in January 1923 
ona pay of Rs.*45 a month and joined his post. In the follow- 
ing Marc" the Committee resolved that owing to financial 
stringency they could not keep six graduates on the staff and 
80 fhey determined that the opposite party's services and those 


oftwo others be dispensed with. No agtion appears to have: 


then been taken in the natter which came up again on the 24th 
July and then the Committee finally dispensed with the opposite 
party's services resolving that he will not be required after the 
roth of August. He then oa the roth of. August ceased to work 
anl was paitup to that date, at the rate of Rs. 45 a month. 
He appears to have claimed that he was entitled to some notice 
and that he only got notice on the 8th of August but wait- 
ing for sometime just within the period of limitation he brought 
a suit in the Small Cause Court to recover six months! pay. The 


- learned. Small Cause Court Judge gave him a personal decree 


againstthe petitioner for three months! pay. A Rule has been 
obtained on two grounds urged. First, that the decree should not 
have been a personal one against the petitioner but against the 
petitioner as Secretary of the School and, secondly, that anyhow 
the opposity party was not entitled to more than oue month's 
notice. Now, there was no written contract. between the parties as 
to the period of notice necessary : before the opposite party's 
services could be dispensed with, He was therefore, entitled to a 
reasonable notice. I have carefully considered the evidence, 
and the facts of this case and so far as notice is concerned it 
appears to me not unreasonable to give the opposite party three 
months’ pay in lieu of a reasonable amount of notice, It cannot 
be said that six or séven days was sufficient notice and it is not 
likely that he would be able to find some other place where he 
would earn his livelihood within even one month when he was 
dismissed inthe middle of August. So far as that point, there- 
fore, is concerned, the Rule must fail, As to the other point the 
learned Small Cause Court Judge appears to me to have fallen into 
an error, He says that the man was appointed by the Secretary 
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without the authority of the Committee and so the Committee are 
not liable and he is personally liable as the Committee refused to 
confirm him when the matter came up before it. This does not 
appear to be the fact. It appears that he was appointed (no doubt 
provisionally) by the Secretary but at the first meeting afterwards 
of the Committee he was recognised as one of the staff but the 
committee regretted that they were unable to retain him as euch 
owing to financial stringency. In my opinion, therefore, this is not 
a case which comes under section 235 of the Contfact Act so as to 
make the petitioner personally liable for the pay. 

The decree, therefore, will be varied and will be against the 
Secretary and the Committee of the School instead of against the 
petitioner personally. In the circumstances I allow no costs. 


A. T. M. Decree varied, 


a | APPELLATE. CRIMINAL. 


* Before Sir George Claus Rankin, Knight, Chief Justice, and Sir 
Philip L. Buckland, Knight, Judge. 


JABBAR ALI anp ANOTHER 
v. 


KING-EMPEROR.* 


Fergery—Penal Code (Act XLV of :860), Sec. 471—'Ustng'— Document not 
acted upon by Couri—Document not used in evidence—Criminal Procedure 
Code (Act V of 1898), Sec. 476—Complaint—Fudicial proceeding. 

Where from some interest in or desirs to assist the defence the accused filed 

‘a document for the purposes of the suit in advance of atrial, it is using a 

document Within the meaning of sectlon 471 of the Indian Penal Code, whether 

the document i$ acted upon by the Court or not or used in evidence or not. 

The wider the definition of the word '* use", the better, as the use has to be 


“Admitted Criminal Appeal No, 659 of 1938, against the conviction and 
sentence passed by N, L, Hindley Esq, Sessions Judge of Comilla, dated the 


25th July, 1928. 
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fraudulent : Emperor v. Bassi Sheikh (1) dd Ambika v. Brent (2) 
‚disapproved. 3 

A rent suit was browght against accused Nos. 2 and 3 in the Court of the 
and Munsif. The accused No. 1 in advance of that trial filed a kubuliat, 
purporting to show that tke defendants did not hold under the plaintiff but 
under somebody else. The plaint was returned for presentation "before another 
Munsif, who tried the suit and dismissed it. At the trial the kabuliat was not 
used? in evidence. Sometime later on the application of the unsuccessful 
plaintiff the and Mansif before whom the document had been filed made 
a complaint under section 476 of the Code of Criminal Procedure sgainst 
the two appellants and the third accused who was acquitted. . 

It was contended by the accused that though there was an appeal against 
every order under section 476 Criminal Procedure Code which resulted ina 
complaint, it was open to the person complained against notto exercise his 
light of appeal atall and to argue before a Magistrate ora Sessions Judge 
whether the complaint was a good complaint or made by a proper officer or 
0 forth : 


Held, that what the Criminal Procedure Code required was that certain 
proceedings should not be instituted unless there was a complaint. Whether 
there was a complaint or not was a question which could only be agitated in 
the manner provided in the Code, 

That the document, though not used in evidence, was used by the first 
accused, within the meaning of section 471 of the Indian Penal Code. — 2 

That the proceeding before the and Munsif was a judicial proceeding. 

That at the appellate stage of the case it was Immaterial whether “it was 
a judicial proceeding or not. 

Appeal under séction 410 of tbe Code e Comin Proceduré 
by the Accused. : 

Rent suit was filed in the 2nd Munsif's Court on the roth 
May, 1926 by Johur Ali against the accused Alimuddin and Lal 
Miah, The suit was dismissed for default of both parties on 2and 
July, 1926 but later revived and restored to file and the written 
statement filed on roth December, 1926. The day fixed for 
final hearing was 12th May 1927 when the alleged forged kabuliat 
„Ex. X was filed by the accused Jabbar Ali. This document purported 
to have been executed by Alimuddin who signed his own name, and 
by Lal Miah whosename was signed by Alimuddin and by one 
Jamaraddin, who signed through the scribe on the rrth April, 1925 
in favour of Adam Ali, being a chuki barga kabuliat fof Rs. 70 for 
the year 1332 B. S. The witnesses named were johur Ali (plaintiff 
in the suit), Iasin; Monoruddin and accused Jobbak Ali, ii 


(1) (1923) I. L. R. 51 Calc. 469. Y ` TI 
(a) (1908) I. L, R. 35 Calc, 820 7 


VoL XLIX.] : HIGH COURT. . 


Messrs. Jahn bi Charan Das Gupta and Jogesh Chandra Saka 
for the Appellants, 

Mr. D. N. Bhattacharjee for the Crown. 

The ju igments of the Court were as follows ; 

Rankin C. J :—In this case the twoappellgnts have been convict- 
ed unanimously by a jury—appellant No. r having been convicted 
under section 47r of the Indian Penal Code, that is, of an offence 
of dishonestly and fraululently using a document which he knows, 
to be a forged document, The second appellant, has been con- 
victed of abetment of that offence. The first has been sentenced 
to four years’ rigorous imprisonment and the second to 234 years. 
It appears that there was a third accused who had been acquitted 
and that a rent suit had been brought against the second accused 
and this third accused in the Court of the Second Munsif at 
Comilla the first accused by some procedure which I am not 
familiar with was a witness in that case and in advance of that 
trial he filed a Aadu/iat which has been found to be a forged 
document, Itis a document which purports to show that the 
defendant did not hold under the plaintiff but under somebody 
else. The plaint was returned for presentation before another 
Munsiff as it was a Small Cause Court case and therefore it was 
sent to the yth Munsiff who tried the suit and dismissed it. At 
the trial the kibuliat was not used in evidence, Sometime later 
on the application of the unsuccessful plaintiff the Second Munsif 
before whom the document had been filed made a complaint 
under section 476 against these two 2 grat and the third 
accused who has been acquitted. 

In this appeal various points have been taken by way of objec- 
tion to the conviction. First of all, it is said that although there 
is an appeal against every order made under section 476 which 
results in a complaint it is open to the person complained against 
not to exercise his right of appeal at all and to argue before a 
Magistrate or a Sessions Judge whether the complaintis a good 
complaint or made by a proper officer or so forth. In my opinion 
this contention cannot be too formally rejected. What the Cri- 
minal Procedure Code requires is that ctrtain proceedings 
‘shall not be instituted unless there is a complaint. Whefher there 
is a complaint or there is no complaint in my judgment is a ques- 
tion which can only be agitated in the: manner provided, 

The secon question is whether this document as it was not 
given in evi lenc can be said to have been used by the first 
appellant at all, It is said that it was. filed as a document in the 
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list of documents filed by this accused. Reliance has been placed 
on the case of Ambika Prasad Singh v. Emperor (1). We find how- 
ever another case Amferor v. Bansi Sheikh (a)in which that case 
has been disapprovéd of as regards certain particulars. It is pointed 
ouf there that if a person puts forward a document as supporting 
his claim in any matter, whether that document is.acted upon by 
the Court or used in evidence is immaterial for the purpose of 
eaeStituting usq of the document by the party within the meaning 
of section 471 pf the Indian Penal Code. In this case the matter 
res: wholly on this that from some interest in or desire to assist 
the defence the accused filed a document for the purposes .of the 
suit in advance of a trial That in my judgment is using a docu- 
ment. The wider the definition of the word “ use,” the better as 
the use has to be fraudulent, 

The next questionis whether it was open to the appellant 


.to contend that as the second Munsif had only the power return- 
Ang the plaint to the plaintiff for its presentation before the 7th 
.Munsif, tha ` proceeding before him was not a judicial proceed- 


ing. There are two answers: one is that it was judicial proceed- 


ing, and the second is that it does not matter whether this was a 
judicial proceeding or not at the present stage of the case. . 


. On the question of sentence no doubt it is true that peaple kre 


„yery free in executing or putting forward forged kabuliats «and it 
.may be that the first appellant was somewhat astounded when he 


discovered that he was sentenced to 4 years’ rigorous imprison- 
ment. In my judgment 4 years’ rigorous imprisonment imposed on 
this appellant is not at all heavy considering the nature of his 
offence. : 

So too the second RE may have been iie to find 


.& sentence of 234 years’ rigorous imprisonment imposed upon hin 
. because he told somebody to file the document, -However, these 


cases should be severely dealt with so that it may be a lesson to 
other persons who try to file documents of that character and in 
my judgment the sentence imposed on this appellant is not all 


. gevere. 


This appeal is+dismisséd. The appellants who are on bail 
must surrender to their bail and serve the remaining. "gostions - of 


.their sentences. 


Buckland, J: I agree, — 


AGT. M. l f , Appeal dismissed, 


(1) (1908) 1. L. R, 35 Calc. 820... ^ M cf e A 
1G) (1923) T. Le R. $1 Caic, 469, ove. UN aces id oie, S 
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' Before Sir George Claus Rantin, Knight, Chief Justice, and Sir 
Philip L. Buckland, Knight, Judge, 


BABAR ALI SARDAR (AZJAS) BABULLA SARDAR 
, AND OTHERS 


v. . 


KING-EMPEROR.* . 


. ` e 
Copy, application for —Statement made by prosecution mitnesses— Copy, when to 
be asked—Criminal Procedure Code (Act V of 1898), Sec. 162. . 


The present case was tried by the Sessions Judge after commitment and after 
an enquiry held before the committing Magistrate. No application for copy of 
the statement before the committing Magistrate made by any one of the wit- 
‘nesses thea called for the prosecution, was made, After the case was committed 
to the Sessions, an application was made to the Magistrate and he refused 
it. An application was then made to the Sessions judge, who said that the 
matter was one to be dealt with by the Judge at the trial, At the’ trial a peti- 
tion for copies was filed; copies were ordered to be granted at the 
commencement of the cross-examination. The pleader for.the defence said that 
it was very inconvenient for him to file folios at that stage and it was no use 
to get copies ata subsequent time. So he did not file any folios and did 
not do the necessary to get the copies : 


Held, Per Curiam : Whena number of people set put to cause hurt in cir- 
cumstances which they well know rendered it probable that someone or other 
of their party would go further and would deal a blow to the deceased 
which would result in his death, the charge against them was covered by the 

alternative clause of section 149 Indian Penal Code, 


At any time after the witnesses for the prosecution were called before the 
committing Magistrate, the accused have the right to apply to the Sessions 
Judge at the time of trial to get an order for copy, if he did not apply for it 

` during the committing Magistrate's. enquiry. 

It is not necessary to decide for the purposes of this appeal at what 
point the application for copies may first be made, whether directly the 
witness is called of after the cross-examination has begun. ! 

Buckland S. An order for copy might only be made ‘‘when iis witness 
is called", under the first proviso to section 162 Criminal Procedure Code. 
As tho opportunity before the committing Magistrate was gone, that before 
the Sessions [udge would only arise on that point being reached, 

The words of the first proviso to section 162 of the Code of Criminal Proce- 
dure ‘* When any witness is called for the prosecution in such enquiry 

*Criminal Admitted Appeal No. 549 Of 1928, against the conviction and sen- 
tente passed by S. Sen Esq, Sessions Judge of Faridpur, dated the 18th June, 

* 
1928. 
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Or trial” refer to a time when an enquiry or trial in which such a witness is 
called; is in progress. 

As soon as a request for copies of the statement is made the Court shall 
refer to such writing, and do so before allowing copies to be furnished. 
The Court which is to satisfy itself whether any part of any such statement is 
not relevant to the subject matter of the enquiry or trial is that before which the 
enquiry or trial is in progress. i 

e7et Curium: The statement in the decision of Madari Sikdar v. Ampe- 
ror (1) that there must be a foundation laid by way of cross-examination show- 
ing that the statements are wanted to contradict the witnesses, is not correct. 

Ranki, C. 7: Obiter: If reasonable facilities for getting copy of the 
statement made under section 162 of the Code of Criminal Procedure, by any 
one of the witnesses called for, be not given to the accused, it would be a good 
ground for objecting to the fairness of the trial. 

Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 

The material facts appear from the judgment. 

Messrs. N. K. Bose and Asitaranjan Ghose for the Appellants. 

Mr, D. N. Bhattacharjee for the Crown. 

The following judgments were delivered : 

` Rankin, C. J :—In this case there are 10 appellants who have 
been tried before the learned Additional Sessions Judge of Farid- 
pur and a jury who heard 27 witnesses for the prosecution and a 
large number of witnesses for the defence. The jury have 
unanimously found the ro appellants guilty of the charges of 
which they stand convicted. The nature of the case was that 
the deceased one Nawabali Matbar was a member of a certain 
society (Samaj) in the village and that for various reasons he 
became unpopular with some of his neighbours owing to so- 
cial friction showing itself in several ways, extraordinary petty 
ways to all appearance, but really important from the point of 
view of the accused and the deceased. The character of the. 
crime alleged, shortly speaking, was this that at 6 o'clock in the 
morning of a Sunday the 5th February, 1928, when the deceased 
and certain ploughman were tilling the field the accused bent 
upon revenging their grudge came running up armed with lathis 
and certain small, spears to make a determined attempt to cause 
hurt to the deceased. They were doing this in concert and had a 
common object in view. That, in point of fact, fs so often 
happens when a number of people band together for such a 
purpose, one of them Hashu  Bepari accused No. s, killed 
the deceased and two others inflicted grievous hurt upon the 


(1) (1926) L L, R. 54 Calc. 307. 
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deceased, namely accused Nos. 9 and ro. Accordingly accused 
No. 5 was put on his trial and was convicted under section 304 
read with section 148. The remaining of the first 8 accused were 
convicted under section 147 of rioting and section 304 read with 
149. As regards the second charge of which these persons have 
been convicted the case under section 149 *is ofa very ordinary 
character, The charge against them is not that all of them set out 
to commit murder or homicide at all but that they set out with 
others to cause hurt in circumstances which they well knew ren- 
dered it probable that some one or other of their party would go 
further and would deal a blow to the deceased which would result 
in his death. d 
It is a matter of most common experience based on elementary 
reasons that when a nunfber of people attempt to carry out an 
object of that kind one or other goes further than he originally 
intended. I regard the charge against these persons as ‘exactly 
of the type intended to be covered by the alternative clause of 
section 149. As regards the accused Nos. g and ro they have 
been convicted not only under section 148 and under section 304 
read with section 149 but under section 324 also. The objection 
that has been taken on the part of the appellants to the proceed- 
inge in the lower Court has reference to the question whether 
they wpre given their rights under section 162 ofthe Criminal 
Procgdure Code. We have not heard the Deputy Legal Remem- 
brancer on this point and I will take the statement made in the 
appellants’ own affidavit. This was a case which was tried after 
commitment and after an enquiry held before the Committing 
Magistrate. I shall assume, indeed I see no reason to refuse to 
assume, that had these appellants when before the Committing 
Magistrate asked for a copy of the statement made by any one of 
the witnesses then called for the prosecution they would have been 
entitled at that stage to a copy of the statements on the terms of 
the section. No such application was made. The Committing 
Magistrate finished his enquiry and committed the case and it 
left his Court altogether, Then .it was that an application was 
made to him and it is conceded that he had no,other course but 
to refuse it, An application was made to the learned Sessions 
Judge of Faridpur before the case came on for trial At that 
time it was by no means certain which judicial officer would try 
this case. The learned Sessions Judge thought it was a case for 
the Judge at the trial and left the matter with him, Nothing 
happened in the "meantime but at the trial a petition for copies 
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was filed and after making the order for granting copies the Judge 
found that the Government pleader was contending that the pro- 
per time to make the order was before the cross-examinatioa of 
each witness had begun. That was quite true as laid down in the 
case, Madari Sikdar v. Emperor (1). A case tothe contrary was 
cited from Patna which*held that copies should be asked for when 
& witness entered the witness-box and the learned Sessions Judge 
very properly thought himself bound by the rulings of his own 
High Court, But in truth and in fact the position was this that 
copies were ordered to be granted atthe commencement of the 
cross-examination. The order was, then made, The position was, 
therefore, that if it was desirable to see the statements in 
order ‘to know whether there would be any cross-exami- 
nation upon them or not, opportunity was given to the 
defendants at that stage to apply at the commencement of 
the cross-examination, As regards the present case it is most 
important to observe what followed, for in my judgmentin this 
case nothing requires to be decided as to the time when copies 
are to be asked for, that is whether the true view is that the applica- 
tion should be made the moment the witness enters the box or 
at the close of his evidence in chief, Let us assume for the sake 
of argument though I am far from holding so, that the order gor 
the supply of the copies should have been made a couple of hours 
earlier than it-was in fact made. The. position then was this 
that the accused were to get reasonable facility given by the 
section. They had to file stamp papers upon which the copie# 
could be made. Ifthey did not get their copies in time their 
duty was to ask the learned Judge in the circumstances to ad- 
journ the cross-examination till the next day or, at all events not 
to formally conclude the cross-examination in case the statements 
when furnished might lead the learned pleader for the defence 
to cross-examine further. What in fact was done smacks too 
much to my mind of an attempt to make a grievance. What was 
done was that the pleader for the defence said that it was very 
inconvenient for him to file folios at that stage andit was no 
use to get copies ata subsequent time. Sohe did not file any 
folios and did not do the necessary to get the copies. That 
seems to me to put this grievance out of Court altogether. I 
quite agree that if in the circumstances the learned Judge had in- 
sisted on closing the cross-examination of the witnesses without 
giving reasonable facilities to the pleader to give his client the 


(1) (1926) I. L. R, 54 Calc.307. $ 


Vor. XLIX.] HIGH COURT, 


benefit that section 162 confers, that would have been a good 
ground for objecting to the fairness of the trial, In this particular 
case itis evident to me that the defence preferred their grievance 
to their copies and I do not think that we are called upon to 
interfere with this trial and to have it held over again because of 
that grounds The question has been raised in this Court as to 
whether at any time after the witnesses were called before the 
Committing Magistrate the defendant has not the right to apply 
to the. Court to getan order for copy. I am vety far from so 
' holding. It seems to me that in this case the dÉfence had one 
opportunity during the Committing Magistrate’s enquiry*to get a 
copy ifthey wanted, They did not avail themselves of it. I 
am by no means satisfied that by any construction of this section 
they have any further right than to go to the Judge at the time 
of the trial and ask that officer in that way. If this case had 
turned upon the question whether the learned Judges, Mr. Justice 
Chotzner and Mr. Justice Duval were right in the Calcutta case, 
Madari Sikdar v. Emperor (1), to which I have referred in say- 
ing that there must be a foundation laid by way of cross-exami- 
nation showing that the statements are wanted to contradict the 
witnesses I should have thought it necessary to refer this case to` 
afull Bench to have that question decided. As at present advised 
lam not prepared to accept that a possible interpretation of this 
section, I do not think that it was any part of the intention of 
the amended section that the Judge has to consider whether 
*a foundation has been laid. In my judgment that part of that 
decision is open to criticism. That question, however, it is un 
necessary to determine for the purpose of the present case. 
Another question of some difficulty is whether the right time to 
apply for copies is when a witness enters the box or when his 
tvidence in chief is concluded. That question again as I have al- 
ready shownit is unnecessary to determine now in view of the 
course taken by the learned pleader for the defence, There 
is good deal to be said in favour of the view which appears 
tobe the view ofthe Bombay and other High Courts that an 
application is to .be made at the commencement of the cross- 
examination, There is also a good deal to be'said in favour of the 
view that the wording of the section points to the time when 
the witness appears in the box. W hich of thesé two views is the 
better is a matter which no doubt ne eds consideration. For the 
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present purpose itis not necessary that we should endeavour to 
deal with that question. 

The second objection taken in the case wasthat the charge 
against 7 of the accused that they were guilty under section3o4 read 
with section x49 was bad but it appeared that certain words 
following the alternative given by section 149 had nót,been in- 
serted inthe learned Advocate’s copy of the charge. It is clear 
that evhat the accused were charged with and what the jury was 
directed upon was the question whether the homicide commit- 
ted by the accused No, 5 was of such a character that the others 
knew that it was likely to be committed in prosecution of the 
common object. I see no objection to the charge. 

It is said with regard to appellants Nos. 9 and xo who were 
given the additional two years on the’ ground that they had 
themselves committed grievous hurt upon the deceased that 
they should only have been convicted of one offence, namely, 
of the offence under section 304 read with section 149 and not 
of section 324, in addition. I cannot say that on the facts of 
this case the objection is made out but it matters little to the 
appellants whether they are given five years on the charge and 
two years more on another or whether their sentences are 
raised from five years on the first charge to seven years on thf 
first charge. It is entirely unnecessary to interfere with, the 
conviction on that matter, In my opinion they thoroughly 
deserve the sentences of seven years which have been passed 
on them, E 

Coming to the charge various points have been taken by way of 
criticism. Ina case like this where there are many witnesses 
on either side itis almost inevitable that the charge should be 
long and it is more than lucky if it is not confusing. It is 
necessary that the charge should be long because there, 


' are many points to be considered and unless the law is laid 


down fully the labour of the learned Judge is apt to be in 
vain. The particular charge before us seems to me to be a very 
good charge, It is logical in method and it is in my opinion, 
wonderfully accurate jn detail If one fastens upon a single point 
one can always find room for the wish that something more ela- 
borate had been given, It is to be remembered that when each 
point has been further elaborated the charge has neither become 
less long nor less confusing. After all the constitution in this 
matter puts faith in the jury and the charge cannot: be said to be 
bad unless it is really insufficient, I think the main complaint 


Vou, XLIX.] HIGH COURT.. , ee 


is that in some ‘matters where the learned Judge has correctly 
laid down the law he has laid it down rather in an abstract way. 

One or two references to specific matters have been made as 
to which it is said that there is a suggestion which is un- 
warranted and to the prejudice of the gefence. One refers to 
the observation that there is no direct evidence of forgery as 
regards the post marks. Another is with reference to a witness 
who says that the Sub-Inspector at another place took a State- 
ment from him, Another is with reference to» the fact that a 
defence witness said that a certain man was ill and the fees for the 
doctor were paid by his firm and that the entries were in the 
Firm’s books, which were not produced. Another has reference 
to one Afi Durain who is mentioned in the first information report 
&nd who according to the prosecution witnesses including the 
first informant came just after the occurence and was said not to 
be a useful witness, Mr. N. K. Bose has taken us through all the 
points in his usual reasonable and succinct manner. I cannot 
say that they amount to any successful criticism of this charge. 
In most cases the learned Judge’s observation is entirely justified 
and itis not possible to make out from a plain statement of facts 
that the charge is bad. Iam quite satisfied that this is a thorough 
and careful charge. 

$n these circumstances the appeal must be dismissed. 

* Buckland, J :—I agree, but I desire to add a few words with 
reference to the point which has been argued under section 162 
of the Code of Criminal Procedure. The learned Sessions Judge, 
to whom an application was made between the commitment order 
and the trial, in my opinion very properly said the matter was 
one to be dealt with by the Judge at the trial. The words of the 
first proviso to this section, ' when any witness is called for the 
prosecution in such enquiry or trial" must refer to a time when an 
enquiry or trial in which such a witness is called is in progress, 
This excludes the possibility of an order being made, either by 
a Committing Magistrate after he has dealt with a case by commit- 
ing it to the Sessions, or by a Sessions Judge in anticipation, An 


order may only be made “when any witnesses is called", The ' 


opportupity before the committing Magistrate has gone and that 
before the Sessions Judge will only arrive on that point being 
reached. 

A further reason in support of this view is that as soon as a 
request for copies of the statements is made the Court shall refer 
to such writing, and do so before allowing copies to be furnished. 


* 
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CRIMINAL. The object of this is to be found in the second proviso to the 
1928. section, which requires the Court first to satisfy itself whether any 
Nite an Sa dar PA of any such statement is not relevant to the subject matter 


of the enquiry or trial or that its disclosure to the accused is not 
essential in the interestseof justice or is inexpedient ip the public ' 
Buckland, F. interest, Clearly the Court to satisfy itself on a questio of rele- 
inu vancy is that before which the enquiry or trial is in progress. 

The learned*Chief Justice has said that itis not necessary 
to lay down for the purpose of deciding this appeal at what point 
the applic&tion for copies may first be made, whether directly the 
witness is called or after the cross-examination has begun. I may 
however add to what the learned Chief Justice has said with refer- 
ence to the decision of this Court, (1) whjch the learned Sessions 
Judge was bound to follow, that it appears to me that there isa 
certain amount of confusion between what the section says the 
Court shall do and what it says later as to the object with which 
that shall be done, which has tended to obscure the question as 
to the point of time at which an order for copies shall be made 
under the section, 

. Whatever may be decided in a case where the correct view to 
be taken of the section can be authoritatively and finally laid 
down I can see that with a trial going on from day to day there 
+ may be practical difficulties in the way of applying the section 
without delaying the proceedings or embarrassing the defente. 
I feel confident however that such difficulties will disappear as e 
Courts and practitioners become accustomed to the provisions of 
this section, In this case it has been sought to derive from such 
difficulties a somewhat meretricious tactical advantage but in this 
I am satisfied there is no substance. 
There is no need for me to add anything more to what hase 
already been said about the facts of this case and I agree that 
° the appeal should be dismissed. 
A. T. M. Appeal dismissed, 


20M 
King-Emperor. 


(1) (1926) I. L. R. 54 Calc. 307. 
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CRIMINAL REVISON. 
l a Before Mr. Justice M. N. Mukerji, and Mr, Justice Graham. 


7 SITRAM KALWAR - 


N 
E.A 


SUKIA KALWARIN.* "ES s 


e , 
Maintestance—FPraceedings held in wrong district—Criminal Procedure Code 

(Act V of 1898), Secs. 488 Sub-sec. (8), 530 (R), 531. * 

The order passed by a Magistrate under section. 488 Code of Criminal Proce- 
dure is not vitiated merely because the proceedings were held in a wrong district. 
Section 531 and not section 539 (n) of the Code of Criminal Procedure is appli- 
cable, as the Magistrate was empowered by law to deal with the application for 
maintenance under section 488. 

* * z a t * 

.Application for Revision under section 435 of the Code of 

Criminal Procedure by the Defendant, 


The opposite party on the sth September 1927 filed a peti- 
tion under section 488 of-the Code of Criminal Procedure before 
the learned Police Magistrate at Sealdah against the petitioner. 
‘The petitioner was directed to pay Rs. 18 per month to the oppo- 
site party and her child. It was contended that the petitioner 
never resided with the opposite party within the jurisdiction of the 
leatned Police Magistrate of Sealdah and that no notice of pro- 

eceeding under section. 488 Criminal -Procedure Code was served 
upon him, 

Mr. Bir Bhusan Dutt for the Petitioner: 

Afr. Dwijendra Krishna Dutt for the Opposite Party: 


. The judgment of the Court was as follows : ` 


The foundation of this Rule is the allegation that the petitioner 
had no notice of the proceedings under section 488 Criminal Proce- 
dure Code that were held in the Court of the Magistrate who 
made the final order in 1927. As regards this matter it appears 
to us that the allegations which the petitioner has made in his 
application for revision to this Court are mot correct. We are 
satisfied ypon a perusal of the two reports of the serving peon as 
well as on his evidence that was given in those proceedings that 
the notices in connection therewith were personally served upon 


"Criminal Revision No. 983 of 1928, against the order of Rai Jogendra Lal 
Khastgir Bahadur, Honorary Magistrate of Sealdah, dated the oth November, 
1927. 
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the petitioner. If this fact has been established as in our opinion 
it has been, then the only question is whether the Magistrate had 
jurisdiction to deal yith those proceedings under the provisions 
of Sub-section 8 of section 488 Criminal Procedure Code. That 
Sub-section says that & proceedings under this  secjion may be 
taken against any person in any District where he reBides or is, 
or where he last resided with his wife" etc. The proceedings 
undoubtedly were taken in the District of 24 Parganas. The 
petitioner at th&t time admittedly was residing in Calcutta, But 
it is alleged on behalf of the opposite party that it was within the 
24 Parganas that the petitioner had last resided with his wife. 
This allegation however is denied on behalf of the petitioner. It 
is not necessary for us to come toa definite finding on this ques- 
tion, because even if it be assumed that it has not been estab- 
lished that the petitioner had last resided prior to those proceed- 
ings with his wife within the jurisdiction of 24 Parganas, the final 
order which the Magistrate has made under section 488 Criminal 
Procedure Code would not be vitiated simply for that reason, In 
our opinion section 531 Criminal Procedure Code should apply to 
the case and the order which the learned Magistrate passed under 
section 488 Criminal Procedure Code would not be vitiated merely 
because the proceedings were held ina wrong District. It has 
been urged on behalf of the petitioner that section 530 (n) Urimi- 


‘nal Procedure Code would apply to the case and therefore" the 


proceedings should be held to be void. We are unable to agreg 
in this contention, because the Magistrate who dealt with these 
proceedings undoubtedly was empowered by law to deal with the 
application for maintenance under section 488 Criminal Procedure 
Code. : 

In this view of the matter we are of opinion that there is mo 
substance in this Rule and that it should be discharged. 
A. T. M, . Rule discharged, 
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CIVIL REVISION. 
ž Before Mr. Justice Dwarka Nath Mitter. 


SURENDRA NATH DAS 
EN v. 


ALAUDDIN MISTRY.* : 


Civil Procedure Code ( Act V of 1908) O. 21, rr. 90, 91—' Perfon whose interesis 
are affected by sale —* Interests, significance | of —Auction-jerchaser— 
Right to apply to set aside the auction sale—Misdescription and Misrepre- 
sentation of property in the sale proclamation —Remedy— Inierpretation 
of statute — Sound rule of law, 

An auction-purchaser at an "execution Sale, is not & person whose interests 
are affected by the sale, within the meaning of order XXI rule go of the Code 
of Civil Procedure, aud he has no Jocus standi to make an application under 
the above rule, 

The word ‘interests’ in order XXI rule go refers to interests, existing 
prior to the sale, but not ‘interests’ ia the property acquired at the sale. 

Kheire Mohun Dutta v. Sheikh Dilwar (1) followed, Bhabirisetti v. Pakanali 
Pedda (2) and Ravinandan v. Fugarnath (3) dissented from. 

eAn application was made by the auction-purchaser for setting aside an 


execution sale under order XXI rule 91. The case made ont by him was 
that there were misdescription and  misrepresentation of property in the 


sale broclamation, The lower appellate Court while holding that order XXI rule. 


9! did not apply to the case remanded the same to the Court of first instance 
for a decision as to whether there were material irregularity etc, treating the 
application as one under order XXI rule go: 


Heid, that the lower appellate Court had no jurisdiction to entertain the 
application under order XXI rule go. 


Held further; that in case of fraud and misrepresentation the auction-pur- 
chaser had his remedy by a suit. 


Ilt is a sound rule of interpretation to take the words of a statute as they 
stand and to interpret them ordinarily without any reference to the previous 
state of the law on the subject or the English law on which it is founded ; but 
when it is contended that the lagislature intended by any particular amendment 
to make substantial changes Ìn the pre-existing law it is impossible to arrive 
at a conclusion without considering what the law was previously to the particular 


*Civil Revision No. 848 of 1928, against the order of G. C. Sankey Esq., Dis- 
trict Judge, 24 Perganas, dated *the roth "May, 1928, reversing the order of 
Babu M. S. Ray, Munsif, rst Court, Sealdah, dated the 2nd June, 1928. 


(1) (1918) 3 Pat. L. J. 516. 
(a) (1919) 38. M. L. J. 228. . 
(3) (1925) 1. L. R. 47 All, 479. : 
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enactment and to sea whether the words used in the statute can be taken to 
effect the change that is suggested as intended: Abdur Rahim v. Mahomed 
Barkat Ali (1). 

Application for Revision under section 115 of the Code of 
Civil Procedure by the Decree-holdes. . 

Application for setting aside a sale by the auction-purebaser, 

The material facts will appear from the judgment. 

Afr. Hira Lal Cha&krabarty for the Petitioner. 

Messrs. Amkikapada Chowdhury and Bhabesh Narain Bose 
for the Ogposite Party. ! 

C. A. V. 

The following judgment was delivered by 

Mitter, J:—This Rule arises out of an application made by 
the auction-purchaser, who is the opposite party tothe rule, under 
Order 21, rule 9 of the Code of Civil Procedure to set aside a 
sale on the ground that the judgment-debtor had no saleable 
interest in the property sold. The case made by the opposite 


. party is that the property purchased by him was wrongly des- 


cribed in the sale proclamation. The wrong description is said 
to have consisted in (i) over statementof the area (ii) mention of 
the existence of a Pucca privy on the land which really does not 
exist, It is said that if the auction-purchaser had not been mis- 
led in these two particulars he would not have purchased the pro- 
perty in question, 5 . 

The Munsiff dismissed the application being of opinion that, 
Order 21 rule gr of the Code has no application to the present 
case and that the remedy of the purchaser was by a suit. 

An appeal was taken against this order to the District Judge 
of 24 Perganas. 

The learned District Judge held that Order a1 rule 9r did,’ 
not apply to the present case and stated that this point was conce- 
ded before him on behalf of the purchaser, But the learned Dis- 
trict Judge remanded the case to the Court of first ins- 
tance for a decision of the question whether there has been a 
material irregularity and whether the applicant has suffered subs- 
tantial injury. Theslearned District Judge held, following deci- 
sions of the Madras and Allahabad High Courts and dissenting 
from the view taken in the Patna High Court, that an application 
under Order a1 rule go could be made by an auction-purchaser 
as he is a person whose ** interests are affected by the sale" within 
the meaning of the said rule. 


U) (927) 55 I. A. 96; 48 C. L. J. 55- 


Vor. XLIX,] HIGH COURT, TS 


This Rule was obtained for revision of the order of the learned 
: District Judge directing a remand and the main ground on which 
this Rule was issued was that the Court hadeno jurisdiction to 
entertain an application under Order XXI rule go at the instance 
ofthe auctiqn-purchaser and consequentlye the learned District 
Judge havihg held that Order ar rule gr did not apply was not 
right in remanding the case on the footing that the application, of 
the auction-purchaser :could be treated as one under Order 21 
rule go. n 

It has been held on the highest authority that an Auction- 
purchaser could not apply to set aside a sale under section 311 of 
the Code of Civil Procedure, 1882 for section 311 was limited 
* to the decree-holder or any person whose immoveable property 
has been sold" which an auction-purchaser was not. See Brij 
Mohan Thakoor v, Rai Uma Nath Chomdhry (1). 

In the present Code of 1908 the words are: “ Any person 
whose interests are affected by the sale” may apply to set aside 
the sale under Order XXI rule 9o. Can an auction-purchaser 
be regarded as such a person? I think .not, for the interest here 
contemplated must refer to an interest not “ created by the sale" 


but affected by the sale. It is the sale to the auction-purchaser. 


which is to affect the interests and therefore the interest must 
have existed before the sale which affects that interest, It is 
true that if I contrast the language of Order XXI rule 89 I find 
that rule 89 contemplates an application by persons either owning 
the property sold in execution ior holding an interest therein by 
virtue of a title acquired before such sale. It is improbable as 


has been pointed out in Abdul Asis v. Tafazuddin (a) that the ` 


divergence of language between Order XXI rule go and rule 89 
issaccidental. It is true that the words ‘ persons whose interests 
are affected by the sale" are of wider import than the words of the 
Code of 1882 viz. “ person whose immoveable property has been 
sold." The latter expression was construed to mean “any person 
whose interests were affected by the sale" by a Full Bench of 
this Court in the case of Asmutunnissa Begum v. Ashruff Ali (3), 
and the legislature has adopted those words in'the Code of 1908. 
It is necessary to look into the previous history of the legislation 
. inorder to determine whether the legislature intended to make 
such a violent departure from the provision of the Code of 188a so 
as to include an auction-purchaser within the. expression “ person 


(1) (1892) L. R49 I. A, 154. ; l L. R. 20 Calc. 8. 
(2) (1914) 19 C. W. N. 3a6. (3) (1888) I. L. R, r5 Calc. 488 (492). 
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whose interests are affected by the sale.” With great respect to - 
the learned Judges of the Allahabad High CourtI do not think 
the reference to tha previous decision ofthe Judicial Committee 
in Brij Mohan v. Rat Uma Nath (x) relating to the. corresponding 
provisions under the Code of 1882 is irrelevant inthe present 
controversy. See Ravinandan v. Jagarnath (2). The ‘legislature 
mugt be taken to have knowledge of the decision of- the Judicial 
Committee in' Brij Mahan Rai v. Uma Nath (x). ‘What was 
there to prevefit them from using the word “the auction-purchaser” 
in order*X XI rule 9o after the ‘word "'decree-holder" if it was 
their intention to nullify the effect of the decision of their Lordships 
of the Privy Council in Brij Mohan v. Rai Uma Nath. (1). 

Mr, Justice Walsh in the case referrgd to above; Ravinandan v. 
Jagarnath (2) observed as follows :—‘ ‘The question whether an 
auction-purchaser is entitled to apply, depends on the question 
whether he is included in the expression ‘a person whose interests 
are affected by:the sale’, It is necessary to observe that this expres- 
sion was not contained in the corresponding provision which was in 
force up to 1908, and up to that date the auction-purchaser could 
not apply but could bring a suit. It;follows, therefore, that for the 
‘purpose of determining this question the cases decided before 
1908, or decided after 1908, with reference to proceedings which 
had begun before 1908, bearing upon the question whethef auc- 
tion-purchasers could apply or could properly bring a suit? are 
wholly irrelevant, and for my part,. I decline to look at them 


` Unfortunately I find them still cited, as though they were relevant 


and authoritative, in text books dealing with the law under this 
tule and they have been cited as authorities in one decision from 
which I feel compelled to differ" These observations of the 
learned Judge show a disregard of the accepted canons of the 
construction of statutes. They are inconsistent with following 
accepted rules of construction laid down by their Lordships of the 
Judicial Committee of the Privy Council in the recent case of 
Abdar Rakim v. Mahomed Barkat Ali (3). Their Lordships 
say :—“ It is a sound rule of interpretation to take the words of 
a statute as they stand and to interpret them ordinarily without 
any reference to the previous state of the law. on the subject 
or the English law on which it is founded ; but when it is con- 
tended that the legislature intended by any particular amendment 


(1) (1892) L. R, 19 I, A. 1543 I. L. R. 20 Calc. 8. 
(2) (1925) 1. L. R. 47 All. 479 (484). . 
(3) (1927) L. R. 55 I. A. 96 5 48 C. L. J. 55. 
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to make substantial changes in the pre-existing law it is impossible 
to arrive at a conclusion without considering what the law was 
previously to the particular enactment and tp see whether the 
words used in the statute can be taken to effect the change that 
is suggested as intended." In this view it was not only not irreie- 
vant but it’ was essential to consider the terms of the correspond- 
ing provision in the Code of 1882 and further how that provision 
was interpreted in the decision of the Judicial Contmittee of the 
Privy Council. ° 

The learned Judges of the Madras High Court would inter- 
pret the words "interests" to mean "interest" in the propertyacquir- 
ed at the sale ; see Bhabirisetti v. Pakanati Pedda (1). Itis diff- 
cult to understand how a person's interest can be affected by the 
sale unless those interests in the property sold existed prior to 
sale. 

Ithink that the Patna High Court has taken the correct view 
in holding that the word “ interests” in order XXI rule ġo must 
refer to interests existing prior to the sale; see Khetra Mohan 
Dutta v. Sheikh Dilwar (a). 

The auction-purchaser is not in my opinion, a person whose 
inferests are affected by the sale but isa person who acquired an 
interest in the property sold by the sale and he has no /ocus standi 
to måke an application under Order XXI rule go, The learned 
District Judge was not right in sending the case back to the Court 
eof first instance for treating the application as one under order 
XXI rule 9o. g - 

The result is that the order of the learned District Judge is set 
aside and the application of the opposite party under Order a1 
rule 91 is dismissed. 

* If there has been fraud and misrepresentation which induced 
the opposite party to bid at the sale and pay a larger price he has 
his remedy by suit. 

The Rule is made absolute, but in the circumstances of the 
present case there will be no order as to costs. 

D. K. R. Rule made absolute. 


(t) (1919) 38 M. L. J. 228. (2) (1918) i Pat. L. J. 516. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Philip L. Buckland, Knight, Judge. 


MAHARAJA*MANINDRA CHANDRA NANDY 


v. 


» LALMOHUN ROY AND orHERS.* 


Furisdiction—High Court—Indian High Courts Act (24 and a5 Vict. C. 104.) 
Sec. g—Leiters Patent, Cl. 12—Suit for land—Land parily in the Original 
Civil Jurisdiction of the High Court, partly-outside it—No leave obtained 
previous to institution of suit—Sutt maintainability of—Objection as to 
jurisdiction taken for the first time before the Appellate Courit—Civil 
Procedure Code (Act V of 10908), section 21, if applicable to the eriginal 
side—Property under claim sold away during the pendency of the swit— 
Character of suit, if changed—Cour?s jurisdiction—Deed of Trust in the 
nature of a composition deed signed by the debtors and the trustees but 
not by the creditors— Validity. 


Clause 12 of the Letters Patent as construed . by all the High Courts 
provides that as regards suits for lands the High Court can take {cognisance 
if the land is situate wholly within the local limits or where the land is 
situate in part only wit bin such limits if leave has been first obtained and that 
ag regards suits other than those for Jand the High Court has jurisdiction 
if the cause ofaction has arisen wholly within the limits or where tha cause 
of action has arisen in part only within the limits if the leave of the Court 
Shall have been first obtained or if the defendant dwells or carries on busindBs 
or personally works for gain within these limits. . 


A suit for the construction and enforcement ofa certain registered Deed of 
Trust in the nature of a com position deed for the benefit of the creditors was 
instituted by the Trustees ment ioned in the, deed in¢the ‘Original Side. of the 
High Court. The proceedings began by way of originating summons taken eut 
by the Trustees against the two debtors only who were executants to the said 
Deed of Trust, The trial Court refused to proceed with the matter as an 
originating summons and directed on the 18th December 1994 that it should be 
tried ag an ordinary suit, Various other defendants were subsequently added 
and summonses were served upon them and the suit was treated to be one in 
which the various questions arising between the partes could be decided. It . 
was a suit for land pett only of which was within the Ordinary Original Civil 
jurisdiction of the High Court and part consisted of Mofussil properties. No 
leave was obtained under clause 12 of the Letters Patent so as to give the trial 
Court jurisdiction In respect of the Mofussil Properties : 

Held, that the trial Court had no jurisdiction to entertain the suit as regards 


*Appeal from Original Decree No, 109 of 1927, against, the decree of Mr. 
Justice Pearson, dated the 9th August, 1927 in original suit No. 2111 of 1924. 
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the properties which were outside the ordinary original jurisdiction of the High Civi, 
Court. l . xm 

Held further, that although the above objection as to jurisdiction was pre- deor 


sented for the first time before the appellate Court it was entertainable under Maharaja "Manindra : 

clause 12 of the I etters Patent, section 21 of the Code of Civil Procedure having Chandra Nandy i 

no application to the gresent case. " g dicha Roy. ! 
The jurisdiction of the High Court as it stood in 1908 when the Code of ae 

Civil Procedure was republished depended upon section 9 of the Indian High TH 

Courts Act of 1861. 


* 
The Legislature by introducing section 21 in the Code of, Civil Procedure 
in 1908 did not intend to override the provisions of section 12 of the Letters 
' Patent, although it had power to do so. 


The applicability of sections 15 to 25 of the Code of Civil Procedure to fhe 
Original Side of the High Court discussed. 
= At the time of the iastitution* of the suit the Calcutta properties belonged 
to the Trustees, but subsequently during the pendency of the suit they were 
sold by the prior oncumbrancers in satisfaction of the prior encumbrances : 


Held, that the suit did not cease to be a suit for Jand and the meet did not 


cease to have jurisdiction on that account. 


The decd of trust or composition referred to above was executed between the 
debtors, creditors and certain persons called- the trustees. : It “was signed by 
the debtors and the trustees but not by any ofthe creditors. An agreement for * 
composition Was executed one or two days before between certain creditors and — * 
trustees. Allthe creditors mentioned therein did not sign the agreement. 

“The debjors themselves acted upon the deed. There was no question of insol- 


vency e 
. Held, that the deed was a perfectly good deed of trust. 


Per Pearson 7: Jurisdiction once it is vested in a Court is not taken away by 
subsequent withdrawal of such part of the property which is within its jurisdic- 
tlon, Khatija v. Ismail (1) and Kubrajan v, Rambali (2) followed, 


Appeal by the Defendant Mortgagee. 


¢ Suit for construction and enforcement of a certain deed of 
trust in the nature of a composition deed by the trustees. ad 


The material facts appear from the following judgment of i 
Pearson, J:— This is a suit for the construction and enforce- 
ment ofa certain registered Deed of Trust in the nature of a, 1927. 
~ Composition Deed dated the rst April 1921. Tho deed purports disque, N 


to be between the debtors of the first part, certain persons whose 
names are‘set out in schedule A who are called the creditors of 
the second part, and certain persons whose names are set out in 
schedule B who are called the trustees’ of the third part. The ` 


(1) (1889) I. L. R. 12 Mad. 380. (2) (1908) I. L, R. 30 All. 560. 
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document recites that the debtors had become indebted to the 
creditors set out in the schedule, and being unable to pay their 
debts for want of cash money the creditors at the request of the 
debtors had agreed to accept the composition which is thereinafter 
expressed. The instrament then recites that the creditors have 
agreed to appoint the persons whose names are set out in sche- 
dule B as trustees to carry out the composition, and in considera- 
tion of the premises the debtors grant, transfer and convey to 
the trustees the several properties which are set out in schedules C 
and D, wpon certain trusts which are thereinafter contained. 

The scheme ofthe deed is as follows :—that the debtors are 
to remain in possession of the properties for a period of nine 
months, i.e. up to the 3rst December 1921. That period of 
nine months they are allowed in order to endeavour in the mean- 
time to pay off their creditors, and it is provided by clause 3 that 
if atthe end ofthat period the creditors have not been paid 
off in full the trustees are to be at liberty to take possession 
ofthe properties, Under clause 5 they are to be at liberty to 
sell or mortgage. Under clause 7 itis provided thatif any cre- 
ditor included in the schedule A who has not signed the agree- 
ment of composition, desires to share in the benefits of the com- 
position, the trustees will be at liberty to permit him to share 
in those benefits, Clause g provides that if any of the proper. 
ties are sold the sale proceeds are to be applied by the trustees 
in accordance with the law. Clause ro provides that if the sale 
of all the properties set outin the schedules is not sufficient for 
payment to the creditors of the full amounts due to them, the 
debtors shall within one month after the completion of sale of 
all the properties pay to the creditors any balance that may 
remain due or payable to them after the final distribution of 
the proceeds ofsale by the trustees. 1 

Clause 11 refers to certain Marwari creditors in whose case 
a steamship called the “Gallia” was made available as security 
for payment oftheir debts, and itis provided that the proceeds 
of sale orthe insurance money on that vessel is to be applied 
in the firstinstanc& to the debts due to the Marwari creditors, 
and thereafter to the creditors set out in the schedule,to the pre- 
sent deed. 

The Deed of Trust or Composition is signed by the debtors 
and by the persons who are constituted trustees under it, but 
not by any of the creditors. The first two defendants, Jogendra 
Krishna Roy and Nil Krishna Roy, are the debtors: their 
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firm was Sanatan Nityananda Roy. Defendants 3 and 4 are two of 
the trustees who have been transferred from the category of 
plaintiff, The other defendants other than, No, 19 are prior 
mortgagees of some of the properties comprised in the schedule 
to the present deed whose claims admittedly have priority over 
the claims* of the plaintiffs in this suit. Defendants 20, ari and 
2a are receivers appointed in the mortgage suits. 

These mortgagees and the receivers have been dismissed from 
the suit on the first day of hearing as their further presence was 
unnecessary in the circumstances and no relief waseclaimed 
against them. The contesting defendants are now the debtors, 
and defendant No. 19, Maharaja Manindra Chunder Nandye of 
Cossimbazar, who notwithstanding the composition deed of the 
ist April rgar claims priority as mortgagee under a subsequent 
mortgage dated 23rd December 1923. 
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The debtors had their gadi-in-chief in Calcutta and had also - 


several branches in Chittagong and elsewhere in Bengal At the 
beginning of 1921 the firm became heavily involved, A brother-in- 
law of the debtors was K, K. Chowdhury, an attorney of this 
Court, He went to their assistance and endeavoured to effect an 
arrangement with the more clamorous creditors, Various meetings 
were held. The whole body of creditors was divided into five 
classe : (1) the’ secured creditors; (2) the unsecured Bengali 
busihess creditors—these were those in schedule D ; (3) the un- 
secured Marwari creditors ; (4) certain other creditors such as the 
Bengal National Bank, Karnani Industrial Bank, Osman Jamal and 
Sons, the Maharajah and certain others ; (5) creditors in respect of 
unaccrued liabilities on contracts already in existence. Creditors 
under class 2 had since been secured and class 3 were given a charge 
on the steamship '*Gallia" and certain colliery lands. class 4 cons- 
tituted a class involving a considerable sum of money, about two 
lakhs of rupees, for whom no provision was made at the time ex- 
ceptin so far as in the case of the Banks, they might have held some 
security in the way of shares against debts. The Maharajah himself 
was a creditor at that time to the extent of Rs. 62,500, but by 
reason of his close connection with the debtors that they had 
reason to ope that he would not press for his debt. 

So far as the present deed was concerned, there is no doubt 
that the document was drawn up after the agreement by the 
creditors of this class in which they agreed to the appointment of 
g trustees from among their own numbers, That was arrived at 
after consultation between Mr. K, K. Chowdhury acting on behalf 
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of the debtors and Mr. Dwijendra Nath Basu who is at present in 
England, 

Simultaneously with the deed itself an agreement was drawn 
up which it was contemplated would be signed by the parti- 
cipating creditors. Ite was however realised that alle the creditors 
-who had come in during the preliminary meetings “of negotia- 
tion might not be available to sign, and this indeed is recog- 
nised by the’ language of the deed itself which by clause 7 
contemplates that there may be some other creditors who had 
not sigfled the agreement for composition. Mr. Chowdhury 
says that he himself went round endeavouring to obtain as many 
ofthe signatures of the assenting creditors as possible before the 
execution ofthe deed of trust. In «this manner he obtained | 
about twenty signatures or so and others were obtained later. 

The original agreement is not forthcoming, but a copy has been 
produced which I accept. The original was with Sasadhar who : 
was the original managing trustee, but he has now ‘been made 
-a defendant, and he has neither appeared nor been called in 
evidence. 

The majority of the properties owned by the debtors were made 
over under the deed, There remain certain other properies 
which were-not included, of the value of about fifteen to twenty 
thousand rupees. Mr. Chowdhury says that in the course of 
‘negotiations he made himself acquainted with the debts and Jiabi- 
dities of the debtor firm; he ascertained the value of thf 
properties and on a complete estimate he was satisfied that the- 
claim of these various creditors had been established. He was 
also satisfied that tle assets and liabilities of the debtors just about 
balanced each other at twenty lakhs of rupees, 

The Marwari creditors represented about Rs. 1, 95,000 of debfs, 
and the ** Gallia" was insured for five lakhs of rupees or more, ` 
‘so that there was a large margin there, At any rate it is quite clear 
from Mr. Chowdhury's evidence, which I acce pt, that owing to the 
arrangements there was no idea of cheating any creditors or any 
particular class of creditors and that the transactions were bona fide. 
Here .I may remark that it is not a question of the administration 
of the estate in bankruptcy, and as the circumstances fre it is not 
-a question: of fraudulent transfer within the meaning of the Insol- 
vency Act. ` It is the case of a debtor firm hard-pressed by some 
of the creditors, able or just about able to meet its liabilities if 
-cash is not demanded at once and if time is given to realise valuable 
assets, In.those circumstances it is quite permissible to arrange 


t 
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with some creditors even though it might be at the expense of 
others. As was said in the case Musakar Sahu v. Lala Hakim 
Lal (1) :— l . 

* As matter of law their Lordships take it to be clear that in a 
case in whieh no consideration of the lawe of bankruptcy applies 
there is nothing to prevent a debtor paying one creditor in full 
and leaving others unpaid although the result may be that the 
rest of his assets will be insufficient to provide for the payment 
of the rest of his debts. The law is, in their Lordships’ opinion, 
rightly stated by Palles, C. B., in Re Moroney (2) where Re says :— 

‘ The right of the creditors taken as a whole is that all the 
property of the-debtor should be applied in payment of denfands 
of them or some of them, without any portion of it being parted 
with without consideration or reserved or retained by the debtor 
to their prejudice. It follows from this, that security given 

_ by a debtor to one creditor upon a portion of or upon all his pro- 
perty, although the effect of it or even the interest of the debtor 
in making it, may be to defeat an expected execution of another 
creditor, is not a fraud within the Statute, because notwithstand- 
ing such an act, the entire property remains available for the cre- 
Qitors or some or one of them, and as the Statute gives no right to 
rateable distribution, the right of the creditors by such act is not 
invaded or affected’. 

* “The transfer which defeats or delays creditors is not an instru- 

* ment which prefers one creditor to another, but an instrument 
which removes property from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for himself. He 
may pay one creditor and leave another unpaid: Middleton v. 
Pollock (3). So soon as it is found that the transfer here impeach- 

* ed was made for adequate consideration in satisfaction of genuine 
debts, and without reservation of any benefit to the debtor it follows 
that no ground for impeaching it lies in the fact that the plaintiff 
who also was à creditor was a loser by payment being made to this 
preferred creditor—there being in the case no question of bankrup- 
tcy » 

In the present case it is perfectly clear that there was no frau- 
dulent ¢ransfer of any kind. Mr. Chowdhury has admitted that 
everything was done in perfect good faith, and there is no ground 
favouring the defendant on this aspect of the case. 

Then it is said that certain provisions of the deed were not 


(1) (1915) I. L. R. 43 Cale. 521 ; 33 C. Le Je 406. 
(2) (1887) L. R, 21 Irish 27, (3) (1876) L. R, 2 Ch. D. 104 (108). 
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acted upon. Thatisso. Butthereis nothing in those particular 
facts which would go to render the trust invalid ; nor can it be said 
that the deed as a whole was not acted upon. In point of fact in 
December r921 the debtors disposed of some of their property 
for over Rs. 48, ooo and the resultant proceeds were handed over 
by the debtors to the trustees and paid into the trustees’ account 
with the bank and distributed by the trustees in the form 
ofa’ dividend et the rate of 734 per cent. Also on the 13th 
December 1921 the trustees executed a release in favour of the 
debtors ia respect of these same properties. lt is said that the 
deed does not provide for any such sale by the debtors, On the 
other hand, the circumstances of this sale very clearly show that the 
trustees were regarded as an active body and that the deed itself 
was regarded as a live deed. That is so because but for the 
existence of the deed it is inconceivable that the debtors would 
have acted as they did—handing over the money to the trustees 
and taking a release of the properties from the trustees them- 
selves. 

Besides that it isin evidence that subsequently various meet- 
ings of creditors were held from azst August 1922 up to the 28th 
March 1924. The meetings of the trustees were also held in 
1922 and 1923, the minutes of which have been putin. At these 
meetings the frequent subject for discussion was the extensibn of 
time for taking possession, which was granted on numerous occa- 
sions by the trustees. The last application for extension was on, 
the 28th June 1923, and before the time had expired—in fact it 
was a very short time before the mortgage had been given to the 
Maharaja. Itis said that the trustees had no power to grant these 
extensions ; also that the deed was ignored by some of the credi- 
tors, some having taken payment of their debts direct, some. 
having filed suits and made attachments. All that may be so, but it 
does not, in my opinion, do anything to affect the validity of the 
deed. Then the validity of the appointment of some of the 
trustees appointed subsequently was also challenged. That again 
does not appear to me to affect the case even assuming that the 
objection to the appsintment is well founded. 

A point was raised as to the jurisdiction based on the fact 
that the Calcutta properties comprised in this suit had since been 
sold in a suit by the mortgagee, But the properties were there at 
the institution of the suit, Ithink itis clear that the subsequent 
sale cannot affect the question : Khatija v. Ismail (1) ; Kubrajan v, 


(1) (1889) I. L, R, 12 Mad, 380. 
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Rambali (1) because the jurisdiction, once it is vested, can hardly 
be taken away by subsequent withdrawal of such part of the pro- 
perty which is within the jurisdiction. e 

Another point that arise on the question of jurisdiction is that 
it is contended that no jurisdiction will vest in the Court at all 
under clamse 12 of the Charter unless the property, of which 
possession is claimed, is entirely within the jurisdiction. As to 
that the trend of decisions in this Court is against that contention 
and itis unnecessary to deal with it any further. 

A point has been argued in regard to the question of the posses- 
sion of the title deeds by the Maharaja. Upon this there is no doubt 
that at or about the time of the negotiations and trust deed, prapo- 
sals were made, and the intention of the parties was, to make over 
to the trustees the title deeds of the properties. In point of fact the 
title deeds of the properties are now with the Maharaja, It is in 
evidence from the testimony of Kalicharan Shah who succeeded 
Sasadhar as the managing trustee, that in point of fact this inten- 
tion of the parties was acted upon, and the documents were made 
over by the debtors to the trustees, that is to say, to Sasadhar; 
and it is suggested that ifthe Maharaja has the title deeds now, 
that can only be because Sasadhar has made them over to him. 
Evidence was given from the books of Messrs. B. N. Basu & Co. 
whiclf went to show that in fact no documents of this kind had 
evef passed through tbe hands of Messrs. B. N. Basu & Co. at or 
bout the time of the trust deed : though the evidence, as far as it 
goes, is somewhat weakened by the fact that the books of Mesars, 
B. N.Basu & Co, have been produced rele*ing to the title deeds and 
although they contain no entry as to the documents having pass- 
ed through their hands, the books admittedly relate only to docu- 
ments which were intended to be retained by them in their hands. 
It does not follow therefore that the documents such as those in the 
present case would find a place in their books inasmuch as they 
were to be handed over by the debtors to the trustees. The 
evidence of the Maharajah upon this point is extremely vague and 
not altogether satisfactory. I am quite unable to say when it was 
that these documents came to his hands. Again it is argued on 
behalf of $he Maharajah that the mortgage dated rath December 
1923 was a transaction entirely in good faith and for valuable con- 
sideration, that he never knew of the deed of trust until 1925 and 
that he had been in possession of the properties and the title deeds, 
Here again I dọ not know if his evidence is entirely satisfactory. 


(1) (1908) I, L, R. 30 All. 560. 
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The mortgage deed itself apparently contains no clause that the. 
properties are free from encumbrarces and he says that he did 
in fact cause searches to be made. ... ... .. This was done 
by a pleader of his.'named Girindra. The deed of trust, as 
I say, was a registered one and I am not prepared to hold that the 
mere fact that be made searches but did not find out What the en- 
cumbrances were is sufficient to enable him to have priority over 
the trustees, i 

A further point.was taken which relates to a matter of proce- 
dure. Tis matter originally came before the Court as an 
originating summons in July 1924, the opposite parties to the 
summons being the two debtors. When the matter came on in the 
following December the debtors objected and the upshot of it 
was that the Court refused to proceed With it as an originating 
summons and directed that the matter should be tried as an 
ordinary suit, It is possible that it was an error of procedure to 
direct the summons and the answer of those proceedings to be 
treated as pleadings in the suit. Atany rate that was done, and 
the various other defendants were added. Summonses were served 
on the other defendants. The whole matter has been before the 
Court, The Court has entertained the suit as a suit in which the 
various questions arising between the parties can be decided artd 
as I say it is purely a matter of procedure. I do not think, that 
the point now takén is one of any substance. "E 

I should have said at an earlier stage of the judgment in con- 
nection with the distribution of dividends at 734 per cent that it* 
appears that some of the creditors accepted the dividend but denied 
that they were in any way parties to the composition deed. For 
instance, one of the creditor firms is Chandra Benode Kundu, 
The dividend due to this firm was in fact made over to the eldest, 
son of Chandra Benode Kundu, the father ; and this firm appears ` 
in the creditors’ agreement as assenting to it by the pen of a gentle- 
man named Talukdar, He is admittedly a partner of Chandra 
Benode Kundu in another firm which carries on an oil business 
under the name of Chandpur Oil Mill Co. It has been denied 
that Talukdar had any authority to sign suchan agreement on 
behalf of Chandra Benode Kundu. But apart from the position 
occupied by Talukdar, it is extremely difficult to accept 
the statement that this firm was not a party to the original deed of 
trust. When they accept a dividend from the trustees in a 
form which makes it perfectly clear to everybody that it is being 
distributed by the trustees as payable under this trüst, it is hardly 
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possible to believe that these people were not really consenting Civir. 
parties in the fir st instance. T 

The result is that I think upon the whole case the deed is par 
i Maharaja Manindra 


valid and operative and the plaintiffs are entitled to a decreeand Chandra Nandy 
R . Li . . LH » * v. , 
E tan Maharaja is not entitled to any prjority over the plaintiff Lalmohun Roy. 
stees, o es 


- Costs on scale No. 2. : Pearson, g. 
Against this decision, the Defendant Morlgagee Maharaja ` 
appealed, f 
Sir B. C. Mitter, Messrs. S. C. Bose and P. N, Semfor the e 
Defendant Appellant. E 


_ Messrs. N. IN. Siriar ani B. K. Ghose for the Plaintiffs 
"Respondents. ‘ 
Mr. S, C. Mitler for thé Defendents Respondents Nos. x and 2. 
The judgments of the Court :were as follows 2— 
Rankin, C. J.: This wasa suit by the trustees of a deed of 
arrangement for the benefit ofthe creditors which was executed Fanuary, 8. 
by defendants Nos. r and a on the rst April 1921 and in connec- n^ 
.tion with which an agreement was executed one or two days be- 
fore between certain creditors and the trustees. The proceedings . 
began by way of originating summons taken out by the trustees 
of the deed against the debtors only. That originating summons 
was taken out in July 1924. By an order made in the matter, on the . 
18th«December 1924 the plaint presented together with the origina- 
ting summons under the Rules of the High Court as they stood 
before 1926 was directed to be treated asa plaint in the ordi- 
nary sense. When that action came on for disposal it was or- 
dered onthe oth July r925that it be adjourned to enable the 
plaintiff to implead various mortgagees. Under this order the 
plaintiff impleaded first of all certain persons who had mortgages 
upon the properties comprised in:the deed of arrangement which 
were prior to the title granted tothe trustees by the deed of e 
arrangement, In addition to such mortgagees the present appellant, 
the Maharaja of Cossimbazar, who is a relative of the debtors 
was impleaded as a defendant by reason that on the roth Decem- 
ber 1923 the debtors had executed in his favour a mortgage 
by which they purported to assignto him the properties which 
they had previously assigned to the trustees for creditors by the 
deed of rst April 1921, The case was tried before my learned 
brother Mr. Justice Pearson and this is an appeal from his \ 
decree. 
It appears that it was contended before the learned Judge, first—, . 
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that the conveyance ofthe properties effected by the deed of 
trust of rst April 1921 was invalid. In support of this conten- 
tion various reasons were assigned. It was contended that the 
conveyance was fraudulent. It was contended that it was in- 
tended to be a conveyance for the benefit of certain creditors 
who had executed the agreement, and that some of' these credi- 
tors not having executed or assented the conveyance never 
took effect, It was contended further that by reason of the fact 
of certain creditors having sued or threatened to sue the deb- 
tors orjn one case having taken payment contrary to the terms of 
the deed from the debtors the deed of trust was null and void. 
The Maharaja—the present appellant—had a further conten- 
tion which he submitted to the learned Judge. He said that at 
the time when the deed oftrust was executed the trustees had 
not only permitted the debtors to remain in possession of the 
propeities but had failed to take the precaution to get posses-. 
sion of the title deeds. The question refers to properties not 
within the original jurisdiction of the High Court. It was said 


"that the debtors never disclosed to the Maharaja the existence of 


the deed of trust for the benefit of creditors, that the Maharaja 
had no notice whatever of that deed, that he took on the 
faith of the fact that the debtors were in possession not ônly 
of the properties but of the title-deeds and that, therefore, in 
any case his claim under the mortgage could not be .post- 
poned in favour of the trustees under the deed of arrange- 
ment. x 

The facts of the case are reasonably clear. The debtors 
had various zemindary properties, certain Calcutta houses which 
had been mortgaged and certain businesses, and prior to the 
time when the deed of arrangement was entered into they wege 
financially embarrassed. They have indeed from time to time 
and in circumstances of urgency been borrowing money from their 
relative—the Maharaja, It would appear that they had borrow- 
ed in January 192r over balf a lac of rupees and it is clear en- 
ough that the circumstance of their embarrassment did come to 
the notice of tha Maharaja, They held a meeting in March 
1921 oftheir creditors. The deed of the rst April rgar pur- 
ports to be a conveyance to the trustees of all the. properties 
comprised in the deed and there were elaborate provisions 
contained in that deed as to the terms upon which these deb- 
tors were assigning their properties for the benefit of the creditors, 

The scheme of the deed of arrangement was that the credi- 
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' tors would give nine months’ time to the debtors for payment 
of the debts, that the debtors were to keep up the necessary 
payments on the- properties in the meantime and receive and 
realise the rents and profits, that if at the end of that time the 
debts were not discharged the creditors would be at liberty to 
take possession and realise their security, and that when the credi- 
tors had realised their security the debtors were to be liable to 
pay the whole of the balance. The deed provided. that this “was 
to be done within one month after the completion of the sale by 
the trustees, ° 

It does not appear that the property comprised in the deed was 
the whole of the debtora’ property, nor doesit appear that the 
amount left out was insignificant. -It was, if not large, at all 
event substantial, It does not appear either that all the creditors 
were originally intended to be parties to this arrangement. The 
appellant Maharaja was one of the creditors who were not men- 
tioned and there appear to have been other creditors who were 
left out. The agreement which was executed by many of the 
creditors mentioned though not by allof them was an agree- 
ment whereby the créditors on their part agreed with the trus- 
tees that a proper deed of arrangement should be entered into. 

‘That was a scheme which was accepted by many creditors. 
There«an be no doubt at all that it was made known to and 
assented to by many of the persons who were intended to be 


beneficiaries of the deed. Not only so, but it appears that the ° 


debtors did get first of all the nine months which they were 
stipulating for. Not only is that the case, but the debtors pro- 
ceeded at their own hand to make contracts for the sale of their 
properties and they carried out those contracts by executing con- 
veyances, the trustees knowing that they were engaged in so 
doing and the trustees afterwards curing the defect in their 
title by executing a release of the rights of the trustees and so 
getting the obstacle to title created by the deed of arrangement 
cleared away. The nine months were extended from time to 
time by the trustees. It was extended first of all to the end 
ofthe year 1922, and then again by further extension at the re- 
quest of the debtors contained in the correspondence exhibited 
it was extended to the end of the year 1923. 

It was when this last extension was about to come to an end 
that on the roth December 1923 the debtors purported to con- 
vey all the properties all over again to the Maharaja. The 
Maharaja's mortgage, like the deed of arrangement, comprised some 
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three Calcutta properties anda great many mofussil properties. 
The three Calcutta properties were at all material times in this 
position that they were mortgaged to prior encumbrancers and in 
December 1923 when the Maharaja's mortgage was executed the 
debtors were not in possession of those properties at all, still 
less of the title deeds. Those properties were in possession of 
the Receiver in mortgage suits to enforce the prior encumbran- 
cps. Inthe end those mortgage suits succeeded and the pro- 
perties were sold and the claim of the mortgagees exceeded the 
amount, that was provided by the security, It is not in evidence 
but it was stated by Sir Benode Mitter at the bar and not 
denied by the Advocate-General on behalf of the trustees that 
a personal judgment in favour of the mortgagees and against the 
debtors had been passed in the mortgage suit, All that the 
Advocate-General says upon that point is that the accounts 
ofthe Receiver have not been finally adjusted and that there 
may be some room for dispute about small sums of money in 
respect of these, 

At the time when the Maharaja took his mortgage, so far 
asthe Calcutta properties are concerned there is no case to be 
made to the effect that he was misled or put off his guard 
by reason of the fact that he found the mortgagors in posses- 
sion of the land or ‘in possession cf the title deeds» The 
mortgage to the Maharaja is of this character:—It appearsethat 


"having lent, as I have already stated, a substantial sum of 


money to the debtors before they had entered into the deed 
of rst April 1921 the^Maharaja throughout 1921 in April, June, 
July, September, and October was making advances to the deb- 
tors of substantial if not very large amounts. In November rgar he 
claims to have lent no less than Rs. 68,000 more. In 1922 in 
the month of September he claims to have lent them Rs, 20000, 
On the 28th February 1923 he claims to have lent them no less 
than Rs, 23,0000 and he says, though there is nothing in support 
ofthissave his own evidence, thatit was on that occasion that 
he asked for a mortgage and was promised that a mortgage 
would be given. ‘Fhe mortgage, in fact, was not given till the 
roth December of that year and that mortgage purpo[ts to con- 
vey all these properties without di scriminating in any way as to 
which of these properties were unencumbered and which of 
these properties were already encumbered. 

The learned Judge has dealt with both the branches of the 
case, He has found that the deed of arrangement of April r927 
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is a good and valid deed. On the question whether the Maharaja 
has proved thatin the case of tbe mofuisil properties he was 
misled or put off his guard by negligence of the trustees in not 
getting possession of the title-deeds, whether he has proved that 
in fact in December 1923 the debtors were allowed to retain the 
title-deeds, whether he made satisfactory enquiries so as to explain 
this circumstance that this registered deed affecting the Calcutta 
and mofussil properties which was executed by his own relafives 
never came to his notice, on these points the learned Judge has 
found in favour of the trustees of the deed. He has pot been 
satisfied with the evidence of the Maharaja so as to postpone these 
trustees of the deed to the Maharaja's mortgage. . 

There are several. questions of jurisdiction which were raised 
in one form or another “before the learned Judge at the trial. 
So far as regards those questions which: were raised the learned 
judge has rejected the objection that he had no jurisdiction 
and, in my opinion, there is nothing to be said against his ruling 
upon those points. 

In this appeal brought by the Maharaja the first point taken 
isa point of jurisdiction which was not presented to the learned 
Judge atall and that isthe point that this is a suit for land 
patt only of which is within the jurisdiction of this High Court 
on it& Original Side, and that no leave has been obtained under 
clause ra ofthe Letters Patentso asto give this Court jurisdic- 
tion in respect of any ofthe mofussil properties. It is not useful 
Dow to recite the history of the cumbrous arrangement by which 
originating summonses on the Original Side were until lately re- 
quired to be presented accompanied by a document called a 
plaint and in the form of a plaint., lt would appear that this 
requirement was due to the fact that the opening words of section 
129 of the Civil Procedure Code were not adverted to. However 
that may be, under the Rules as they stood at the time with which 
we are concerned a person took out an originating summons had 
to present with it not an affidavit merely but a document in the form 
of a plaint. This document was not really a plaint and was never 
treated in the same way as a plaint in the ordinary sense was treat- 
ed. Orders as to leave under clause 12 were not made in respect of 
such plaints, at all events with the same certainty and uniformity 
as in the case of plaints or dinarily so called. When, therefore, the 
learned Judge came tothe conclusion that the trustees of the 
deed could not fight out their battle -with these debtors by origina- 
ting summons and made an order that this document should be 
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treated as a proper plaint it escaped his observation and the obser- 
vation of all the parties that leave under clause ra ha d not been 
endorsed upon this document and that there might be a difficulty 
in granting the leave ata stage of the case which might be said 
no longer to be the commencement, The position, however, is 
that this suit is before ° us as upon a plaint, no leave'hgving been 
granted under clause re of the Letters Patent. Accordingly Sir 
Benbde Mitter for the Maharaja contends thatas regards all the 
properties save the three properties within the limits of the Ordi- 
nary Original Civil Jurisdiction of the High Court the suit is 
incompetent and must be held to' be without jurisdiction. To 
my mind there is no answer to this contention save one, namely, 
the answer made by the Advocate-General on behalf of the trus- 
tees that section a1 of the Civil Procedure Code cures that defect 
forthe purposes of this appeal; and I proceed to consider 
whether section ar ofthe Code does apply so as to entitle this 
Court on appeal from the original jurisdictioa to say that the suit 
should not be dismissed in so far as there was no jurisdiction in 
the learned Judge to entertain it. This question I find to be 
troublesome, It is dealt with by the Code in sections rry and 
120, Section 117 is a broad general provision to say that the pro- 
visions of the Code shall apply to the High Courts and it is quite 
clear that that large tracts of the Code do apply to the High Gourts 
both in their Appellate and in their Original jurisdiction. Section 
120 is a very limited exception. : ; 

* The following provisions shall not apply to the High Court 
in the exercise of its Original Civil jurisdiction, namely, sections 
16, 17 and 20,” ` 

When we are are considering whether section ar applies to the 
High Court in the exercise of its Original Civil jurisdiction the 
argument is naturally pressed before us that if sections 16, 17 and 
20 are expressly excepted from a bundle of prov isions dealing with 
the place of suing it is hard to resist the conclusion that section 
aris not excepted from application to the Original Side. On the 
other hand, it must be conceded that as against this principle 
there is another principle attracted a principle of very plain 
strength, namely, that if section 16 is not to be’ applied, for 
example, to the Original Side, any other section which appears to 
be incidental or ancillary thereto or to be a further working out of 
what is laid down by section 16 can hardly be intended to be appli- 
cable, It might be as well to examine this matter with some 
Attention to the function of the Code in sections 16 to 25 inclusive, 
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.I will premise that the jurisdiction of the High Court as it stood 
in 1908 when this Code was republished depended upon section 
9 of the Indian High Courts Act of 1861, That was an Act of the 
Imperial Legislature and it is said that “ Each of the High 
Courts to be established under th is Act shall have and exercise all 
such Civil "Criminal, Admiralty, Testamentary, Intestate, and 
‘Matrimonial Jurisdiction, original and appellate, and all such 
powers and authority for, and in relation to, the adminiftra- 
tion of justice in the Presidency for which it is established, as Her 
Majesty may, by such Letters Patent as aforesaid, grant and direct, 
subject, however, to such directions and limitations as to the exer- 
cise of original, civil and criminal jurisdiction beyond the limits of 
the Presidency towns as may be prescribed thereby.” It was to 
have such power and autMority as Her Majesty may by Letters 
Patent grant and direct, 

Now, the Letters Patent asit stood in rgo8 contained a direc- 
tion in clause ra. Clause tais a clause which if it was to-be 
construed for the first time according to its grammatical construc- 
tion and in strict accordance with its wording might perhaps have to 
be given a somewhat diferent meaning to that which is well settled 
now in all the High Courts in India. The effect of the cons- 
truction upon which all the High Courts are agreed is that as 
regards suits for land the High Court can take cognizance if the 
land is situate wholly within the local limits or where the land 
is situate in part only within such limits if leave has been first 
‘Obtained ; and that as regards suits other than those for 
land the High Court has jurisdiction if the cause of action has 
arisen wholly within the limits or where the cause of action 
has arisen in part only within .the limits if the leave of the Court 
shall have been first obtained or if the defendant dwells or carries 
on business or personally works for gain within these limits, The 
Letters Patent as they stood in  rgo8 contained a clause No. 44 
which has since been. amended by the Letters Patent of 1gr;. 
The clause that then stood was “ All the provisions of these 
our Letters Patent are subject to the legislative powers of the 
Governor-General in Council.” . , 

Now, that being the position of affairs as regards the Original 
Side, whén the Legislature in 1908 came to amend and re-edit 
the Code of Civil Procedure, what was the Legislature intending 
to do by the clauses that are now under consideration ? It is neces- 
sary to remember that in different provinces of India there are 
different arrangements as regards Courts subordinate to the Dis- 
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trict Court. Inthis province the lowest grade is that of the 
Munsiff. In other provinces the lowest grade of judicial officers 
is that of Subordinate Judges. Taking this province by way 
merely of example and referring to the Act of 1882 the Assam and 
Bengal Civil Courts Act one finds that in legislation applicable 
to each individual province it has already been laid.down what 
Courts are to exist for the purposes of civil work, It has already 
been laid downethat the Local Government is by notification to 
assign certain territori al jurisdiction to each of those Courts. It has 
already deen laid down that certain grades of officers are to have 
Gertain pecuniary limits to their jurisdiction a nd in some cases the 
pecuniary limit to an offlcer's jurisdiction may be entirely personal 
to himself, When, therefore, the Legislature in 1908 came to 
make the provisions we are now considering, it has to face 
first of all the High Court witb a jurisdiction which was defined 
by the Letters Patent. It had to face also an agreement different 
in different provinces by which various kinds of judicial officers 
under the District Courts were exercising under different limits 
and under different arrangements various civil powers. In these 
circumstances I propose to go through these particular sections 
one by one to see whether any light is thrown upon the question 
whether section 21 applies in a case like the present, 

The first section is section 15. This is the opening section 
under the heading “ Place of Suing” and it is to the effect ¢hat 
every suit shall be instituted in the Cou rt of the lowest grade ` 
competent to try it, In view of what I have said as to the different, 
arrangement of Courts subordinate to the District Courts in 
different provinces it seems reasonably clear that that provision 
is necessary to enable the subsequent. sections to take effect all 
over British India so as to point out a single Court which is the - 
proper Court for each individual case. The District Judge and . 
the Subordinate Judge and the Munsiff may all have the same 
territorial jurisdiction theoretically, but this is to say as between 
which of them in a particular case the proper place of suing is to 
be. Iask myselí—does that apply to the High Court in its Origi- 
nal Jurisdiction beeause section 15 is not one of the sections 
mentioned in section 120? It seems to me reasonably „clear that 
it does not. The High Court has no jurisdiction in a case of a 
Small Cause Court type under Rs, 100 ; but the Presidency Small 
Cause Court to which by the way section 15 is not applicable at 
all has concurrent jurisdiction up to a certain point with the High 
Court, and there is a special provision in the Presidency Small 
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Cause Courts Act as to what is to happen if a person brings a 
suit in this Court above Rs, roo which might have been brought 
in the Small Cause Court, It cannot be said that section r5 
“has any application in practice or in substance to the original 
jurisdiction of the High Court. I do not here pause to enquire 
into the pasifion of the City Civil Court in Madras or matters of 
that kind. In substance it does not seem to me that it would be 
a valid argument to say that because section 15 is net mentioned in 
section r20 therefore it must have some application to the original 
jurisdiction. e. 

The next section is section 16 which is not, by the terms of 
section 120, to be applied to High Court. The reason of that,ex- 
ception as also of sections 17 and 20 is perfectly plain. It is that 
but for the excéption it might be well contended that clause 12 
of the Letters Patent had been overridden altogether and that the 
jurisdiction of the High Court was to be found by reference to 
clauses 16, 17 and 20, Section 16 is not quite the same though it is 
not very different from the arrangement to be found in the Letters 
Patent, It has been said in at least one case that the words 
* Suit for land" mean the same thing as clauses (a) to (f) in sec- 
tion 16; but that it strikes me as a little hazardous. Broadly 
speaking the difference is that in the case of suits for land where 
a parteof the land is outside the jurisdiction leave is required under 
the Letters Patent and it is not required under section 17 of the 
Code. 

I come now to section 18 and that applies where it is uncer- 
tain whether the land in suit is within the jurisdiction of one 
Court or another Court. The Court in which the suit is brought 

. may record a statement of this uncertainty and thereupon proceed 
with the case and that section in its last clause contains a provision 
not unlike the provision afterwards repeated in section ar. It is 
very important, therefore, to make up one's mind whether it can be 
said that section 18 applies to the High Court in its original juris- 
diction, Asto that it seems to me that prima facie the words 
“ where it is alleged to be uncertain within the local limits of the 
jurisdiction of which of two or more Courts may immoveable pro- 
perty is situate " must be read as having reference to the words in 
section 16 “ shall be instituted in the Court within the local limits 
of whose jurisdiction the property is situate’. And if I look at the 
substance of the matter it appears to me to be this that as it is the 
function of section 16 in view of the various local Acts such as 
the Assam and Bengal Civil Courts Act to lay down Rule so as to 
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distribute among the provincial Courts the business which is 
likely to arise in respect of immoveable properties, section 18 
must be intended tosmest cases of dubiosity in the application of 
that distribytion and that it is prima facie wrong to suppose that 
section 18 which in a way gives jurisdiction to a Court can ope- 
rate outside the scope which the Legislature has given to itself in 
sectjon 16. If one is distributing jurisdiction among certain sets 
of Courts upon Certain principles it is easy to say first of all that 
the substantive principles are to be such and such and with refer- 
ence to the same subject matter it is legitimate to go on to say 
that in cases of uncertainty the jurisdiction which is now being 
given shall include a certain special jurisdiction for the avoidance 
of unnecessary litigation ; but it is a very, different matter to read 
such a section as section 18 as given in effect a further jurisdiction 
to a Court like the original side of the High Court with reference 
to which we know that the principles governing jurisdiction are 
not intended to be affected by this part of the Act. Itis possible 
that one reason why section 18 is not mentioned in section 120 is 
this that section 18 like section rg is dealing not with any one Court 
but with cases of two Courts. Section 18 like section 1g would 
certainly apply if one assumed it to be possible that a small area 
of land came into question as to which it was uncertain whether 
it was within or without the Marhatta ditch, and ifthe sui? were 
brought in a mofussil Court bordering upon the original jurisdi¢tion 
limits ; but these two sections deal with two or more Courts and it 
may be that had the Legislature added sections 18 and 19 to the 
three sections which are mentioned in section 120 doubt or diffi- 
culty would have been raised as to whether the neighbouring mofus- 
sil Court could act in such a case on the principles laid down by - 
the sections, That isa possible reason why they have not been 
mentioned. : 

As regards section 19 which deals with compensation for wrongs 
it matters nothing whether it is made applicable or not made 
applicable to the original jurisd iction because the principle there- 
inlaid down is well within the principles recognized by clause ra 
of the Letters Patnt, 

Section 20 again is expressly excluded from being,applied to 
High Courts. 

Then we come to the section in question that “No objection as 
to the place of suing shall be allowed by any appellate or revisional 
Court” unless certain conditions apply. There again, it appears to 
me that itis one thing to say as regards Courts among which you. 
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are distributing jurisdiction that not only shall they have what may 
be called their proper or substantial jurisdiction but that in some 
cases of doubt or oversight or mistake they shall have a special or 
anomalous jurisdiction for the sake of avoidance of litigation, and 
itisa very different matter to say that by a clause placed as this 
is in the middle of clauses which are not intended to alter the 
Letters Patent this Court, even though the right of appealis 
granted by the Letters Patent in addition to the Code, is in 


effect to exercise jurisdiction which is not warranted by the 


Letters Patent. Itappearsto me that although the Legislature 
had powerin 1908 to override the Letters Patent the Legislature 
is not likely to have intended so to do in the manner which is now 
contended for. 

To continue with this bundle of sections, sectionsi22]and 23 
do not seem to take effect upon the original jurisdiction because 
section 23 in pointing out the Courts that are to exercise the powers 
given by section a2 speaks of Courts subordinate to other Courts 
and the High Court on the Original Side does not seem to be 
brought effectively within section 23. 

Section 24 throws no light upon the matter as it is a case 

where certain powers are expressly conferred upon the High Court 
and clearly upon the High Court in its original jurisdiction, nor 
is any further light thrown upon the matter by section as. I 
ought to say that I reject altogether, as having no force at all, the 
argument that because the words '* revisional Court" are mentioned 
along with the words ''appellate Court? in section ar this shows 
that the section does not apply to the Original Side. It is nobody's 
contention that the section applies only to the Original Side aid it 
is, in my judgment, a point that is altogether bad, 
e For these reasons it appears to me that it would be unsafe and 
wrong to hold that section 21 ought to be applied to the present 
case and I accept the argument of Sir Benode Mitter to the effect 
that as regards all properties outside the original jurisdiction of the 
High Court this suit was without jurisdiction and that we must 
give effect to that extent, at all events, to the objection though it 
is taken in this Court for the first time. e 

In thege circumstances, the question arises as to the case before 
us so far as it is within the power of the Court under clause ra of 
the Latters Patent. The Advocate-General on behalf of the plain- 
tiff asks us to grant a declaration such as is asked for by the 
plaintiff in respect of the three Calcutta properties which at the 
time of the suit still belonged to the trustees and which subsequent 
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to the suit have been sold by the prior encumbrancers in satisfac- 
tion of the prior encumbrances. So far as this question is concern- 
ed it is no way necessary to embark upon a discussion of what I 
have called the second branch of this case upon the merits. There 
is no question here of the debtors at the time of the Maharaja's 
mortgage having been in possession of the title deeds or-indeed in 
possession of the properties and the one question which arises on 
the merits as regards the Calcutta properties is the question 
whether or not the trust deed of rst April r921,is a good and 
valid dogiment. Ifit be a good and valid document, then the 
question arises whether now in view of the fact that the whole 
importance of this question as regards the Calcutta properties has 
really been terminated by the properties being swept away 
by prior encumbrancers it is proper to’ make any declaration 
solely as regards them. On the first question whether the deed of 
rst April 1921 was a good and valid document I have the greatest 
difficulty in taking the case of the debtors or of the Maharaja with 
any seriousness. The debters appear to me (in particular if it be 
true as the Maharaja says that he took his mortgage in December 
1923 without any notice of the document of April 192r) to be 
rascally and absurd people who owe it to their good fortune or 
to their relative's weakness that they are not being made the sub- 
ject matter of some enquiry by a Criminal Court, Let us recall how 
the matter stands. There was a conveyance in trust to those trus- 
tees on behalf of the creditors in April rgar. The debfors got 
their nine months’ time. They got another year's time, They got a 
third year’s time asking for it by letters to the trustees, They 
were permitted to sell with their own hands and the trustees came 
in afterwards and made good their title. The trustees knew that 
the debtors were endeavouring to dispose of their properties and 
they were allowing themto do so. Then without any question 
being raised upon the subject they gave a mortgage to their rela- 
tive in December 1923 not for any further advances but for 
advances which they had been getting f rom him in the meantime 
and there is not a scrap of paper:to show that in February 1923 
when they borrowed over two lacs they promised to give him 
any mortgage at all. Let us ask first of all, is it contended in this 
case to this day that the deed of trust of April rgar was fraudu- 
lent in the sense of section 53 of the Transfer of Property Act ? 
I do not think that has been mentioned before this Court. But 
in any case it would be an extravagant suggestion and it would be 
further extravagant to pretend that the creditors Who were the real 
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beneficiaries under that deed were themselves taking with notice 
of its fraudulent character. That consideration may be put on 
one side. I understand again that ifa man makes a deed for the 
benefit of creditors and communicates it to nobody or communi- 
cates it only to the trustee and no creditor either gets to know of 
it or to assent to it or to act upon it, the deed is a mere mandate 
and may be revoked, I understand again that it may be possible 
to execute a deed of arrangement for the bene fit,of creditors, to 
communicate it to the trustee and to make it a term that unless 
all or certain creditors assent the deed is to be of no force gr effect, 
If all do not assent such a person may no doubt if he acts timely 
and promptly and fairly revoke and say that the condition upon 
which he was willing to execute the deed has not been fulfill- 
ed. That is not suggested. In this case the debtors themselves 
acted upon the deed, sold the properties with the assent of the 
trustees and paid money over to the trustees for distribution to the 
beneficiaries of the deed. Itis merely talking nonsense to sug- 
gest that because some creditors mentioned in the agreement 
of March 1921 failed to sign or because a particular creditor 
having signed failed to keep his bargain these debtors could in 
law treat this document as of no effect. It does not occur to me 
as a reasonable supposition that when- these debtors executed the 
mortgage of the roth December 1923 they were either honest 
or thought they were honest. To my mind this branch of the case 
is hopelessly bad and I think that the trustees succeed entirely 
in establishing that this is a perfectly good deed of trust, I need not 
explain that had the3e debtors been adjudicated insolvent on a peti- 
tion presented at such time that this deed of arrangement could 
have been availed of as an available act of insolvency then no 
doubt this arrangement would have fallen to the ground. Such 
a deed of arrangement under one or other of the definitions of acts 
of insolvency it would have been almost hopeless to defend. In 
this case no one appears, so faras I knew, to have attempted to 
make these debtors insolvent and no order of adjudication has ever 
been made upon a petition presented in time to enable the execu- 
tion of this deed to be treated as an act of insolvency. I am of 
opinion, therefore, that this case must be regarded on the footing 
that the deed was a perfectly good one. 

It is not possible in connection with the Calcutta properties for 
this Court to consider or decide whether or not the Maharaja can 
still make a good title on the document to mofussil lands by reason 
of the fact, as alfeged, that the trustees were negligent in leaving 
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Rankin, C. y should treat this as a suit having reference to them only and 

uim . Should givea declaration to the trustees although in substance 

as £ mutter of business there is no longer any importance in the 

trustees asserting claim to the equity of redemption in these 
properties. 

I have come to the conclusion that in the present case it would 
not be right to give any such declaration. I quite agree that the suit 
as regards these Calcutta properties at the time it was brought was 

` a suit for land. I quite agree that the fact that the properties have, 
as in my view they have, in substance been entirely swept away by 
prior encumbrancers would not make the suit cease to be competent 
as a suit for land. But in my judgment this declaration should 
only.be given as a matter of discretion and the discretion has to 
be exercised upon the whole state of the facts as it appears at 
the time the declaration is granted. It does seem to me that an 

e entirely idle and useless declaration of this sort should be made 

with any idea that the judgment of the Court would in that event 
be a more powerful assistance in some other litigation upen the 
principle of rss judicata. We have no-right to deal with the whole 
‘of this matter,.that is to say, we must in any case leave the Maha- 
raja’s contention about the title deeds for the decision of some 
other Court. I am not going to give a declaration which I 
regard as having no possible utility but merely as an excuse for 
affording an argument to one or other of the parties which covers 
only half of a case in some other Court. I am of opinion that 
it would not be right to give a declaration merely for that ulterior 
purpose and Iam of opinion that on its merits this suit would 

* never have been brought for a declaration in respect of the Cal- 

cutta properties alone. After all the primary fault is with the 
plaintiff. It was his business to see that he started this litigation 
in a proper way and not by originating summons. In the second 
place, it was his business to see that he got the necessary leave ; 
and, in my judgment, as against him it is not right that we should 
give a declaration as regards the Calcutta properties having regard 
to the’ fact on its merits that there is no occasion for such a 
d declaration to be given. 
: It appears to me that the remaining question 'is the question 
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of costs, As regards‘that matter asthe plaintiff's suit in the end 
is dismissed no view that one can take of either the debtors’ con- 
duct or the Maharaja’s conduct would maké it proper to maintain 
the order for costs that has been made against him. In my 
judgment, the circumstances of this case do not require us to order 
the plaintiff to pay any costs either to the Maharaja or to the 
~ debtors at first instance, As regards this appeal, however it 
appears to me only right that the Maharaja appellant should have 
his costs, but in no circumstances can any cost of this appeal-be 


given to the debtors. e ' 
In these terms the appeal is allowed, the learned Judge's 
decree is set aside and the plaintiff's suit dismissed. ° 


Buckland, J :—I agree. 
Subodk Chandra Bose: Attorney for the Defendant Appellant. 
H. N. Dutt & Co.: Attorneys for the Plaintiffs Respondents. 


J. N. Mitra: Attorney for Defendants Nos. 1 and 2 Respon- 
dents. 


D. K. R, j Appeal allowed. 


` Before Sir Charu Chunder Ghose, Knight, Judge and Sir Philip 
L. Buckland, Knight, ‘Judge. 
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The material facts appear from the judgment. 
Messrs. S. N. Banerjee and P. C. Basu for the Appellant. 
No one for the Respondents. 

C. A. V. 
The judgments of the Court were as follows: t. 


C. C. Ghose, J :—In this case the plaintiff is the appellant 
before us, What happened is as follows:—The plaintiff lent and 
advanced in Calcutta on the 18th July, :924, a sum of Rs, 5,000 
to the defendants named in paragraph 4 0f the plaint, the said _ 
defendants executing a promissory note for the said amount. It 
appears that at the time when the said advance was made the 
title deeds of a certain property outside the territorial jurisdic- 
tion of this Court were deposited with the plaintiff as collateral 
security for the said amount, The defendants not having repaid 
to the plaintiff the amount of the principal and of the interest 
which had accrued due, the plaintiff presented a plaint in this 
Court on the roth August, 1927, for admission, praying fora de- 
claration that an equitable mortgage had been created by the 
deposit of the said title deeds and for the usual mortgage decree. 
No part of the mortgaged premises being situate within the 
jurisdiction of this Court, the plaintiff prayed for leave under 
clause r2 of the Letters Patent to institute the suit in this Court. 
Mr. Justice Costello refused such leave and his order was as 
follows:—Following the established practice of this Court I refuse 


` leave under clause 12 of the Letters Patent. The plaint is there- 


fore rejected. I express no opinion of my own as to whether or 
not the established practice is well founded, having regard to the 
terms of clause 12 and certain decisions thereon in other High 
Courts.” d 
It is against this order of Mr, Justice Costello that the present 
appeal has been preferred. Mr. Banerjee who appeared for the 
appellant contended that the practice of this Courtn ot to enter- 
tain suits for enforcement of mortgage of premises situate outside 
the jurisdiction of this Court is not correct and in support of his 
contention:he relietl on the Full Bench case in tue Bombay High 
Court : Hatimbhat Hassanally v. Framros Eduijec(x). He also drew 
our attention to several cases decided in this Court and contended 
that the practice hitherto followed in this Court is not warranted, 
having regard to the fact that, at any rate, a part of the cause of 
(1) (1926) I. L. R. 51 Bom. 516 (F. B.). . 


1 


Vor, XLIX.) HIGH COURT, — . 


action had arisen within Calcutta and that the whole question 
should be reviewed by us. - 

We have not had the advantage of having the question argued 
on behalf of the the respondents to this appeal, and in the ab- 
sence of any argument on behalf of the respondents and speak- 
ing for mygeff, Iam by no means satisfied that the practice 
hitherto followed in this Court is wrong and should be departed 


` from, noram I convinced that the decision of the majority of 
of the Full Bench in the Bombay High Court is one which should . 


be followed. In my view this appeal should be dismissed, 

Buckland, J:—The way this matter comes before us does not 
admit of giving the questions -involved that full consideration 
which a point of such moment requires. The practice of the 
Court for morej than half a century has been to regard suits 
of this kind as suits for land. I should not be prepared to dis- 
turb this practice except after hearing the matter fully argued 
on both sides. The dissenting judgments.in Hatimbhai Hassan- 
ally v. Framros Eduijee Dinshaw (1) only increases the difficulty, 
forthe learned Judges who tock divergent views all give 
reasons of great cogency for their opinions, I am not convinced 
that the view of the law taken by the Court forso many years 
is wrong and I agree in the order to be made. 

G. C. Chunder & Co,: Attorneys for the Appellant. 


A. Te M, Appeal dismissed. 


. (è) (1926) I. L. R. 51 Bom. 516. (F. B.) 





APPELLATE CIVIL. 


Before Mr. Justice M. N. Mukherji and Mr. Justice S. C. Mullik. 


BADAL CHANDRA PROHEL 
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SRIKRISHNA DEY NAG.* 
Appeal—Small Cause Court swit transfered jo Munsiffs Court—Civil 


Procedure Code (Act V of 1908), Sec. 24 Sub-sec. (4)—‘Court of Small Causes!— 
Court vested with the powers of Small Cause Court, 


* "Appeal from Appellate Decree No. 1272 of 1926, against the decree of 
Babu Nalini Mohan Banerjee, Subordinate Judge, 3rd Court, of 24-Perganas, 
dated the agth January, 1926, modifying the decree of Babu Ram Dulal Deb, 
Munsiff, 3rd Court, at Alipore, dated the rst July, 1924. 
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The expression ‘‘Court of Small Cause” in section 24 sub-section (4) of the 
Code of Civil Procedure, includes a Court vested with the powers of a Court 
of Small Causes and the procedure for the trial of a suit transferred under that 
sub-section is governed by the provisions of the Provincial Small Cause Courts 
Act and no appeal lies from the decision : Chhotey Lal v, Lakhmi Chand (1) ; 
Sukka v. Raghunath Das (a); Chaturi Singh v. Musammat Rania (3); 
Megi Mal v. Hira Lal (4) ; Bhagawan Das v. Keshwar Lal (s) H Sankarar ama 

v. Padmanabha (6) ; Narayan v. Bhags (7) and Madhusudan v. Bekari (8) 
Misi ‘Dulal y. Ram Narain (9) dissented from. 


The incidents of a trial are to be governed by the law as applicable to the 
conditions which existed at the institution of the suit, unless these incidents 
have been expressly varied by the Legislature. 7 


The defendant moved for transfer of a case filed in the Small Causes Court 
and’ on the plaintiff consenting the case was transferred to the Court of the Mun- 
aiff, who had pecuniary jurisdiction to try the suit but was not vested with Small 
Cause Court powers up to the requisite amount. No objection was taken by the 
parties as to the competency of the tribunal to which the suit was transferred: 


Held, that no appeal lay from the decision of the trial Court (that is, the 
Munsiff.) 


That the consent of the parties to the transfer carried with it the necessary 
consequence which followed under section 24 sub-section (4) of the Code of 
Civil Procedure. 

“If parties agree to a Court proceeding without jurisdiction extra cursum 
curia, that is, beyond the ordinary powers of a Court the parties cannot there 
siter appeal from the decision of the Court. But where the Court has juris- 
diction over a cause, mere agreement between the parties that the Court may 
decide the cause disregarding rules of procedure and evidence without giving 
up aright of appeal expressly or by necessary implication, does not deprige 
the parties of their right of appeal." : Senkaranarayana Pillai v. Ramassamiak 
Pillai (10). ` 

Appeal by the Plaintiff. 


Suit for recovery of Rs. 870 for price of milk supplied. 


The matarial facts appear from the judgment, 

Messrs. Peary Mohan Chatterjee and Bankim Chandra Ray 
` (for Mr. Gurudas Mukherjee) for the Appellant. 

Messrs. Sitaram Banerjee and ,Satindra Nath Ray Chandbury 
for'the Respondent. 

The judgment, of the Court was as follows: 

The question involved in this appeal relates to the true mean- 


(1) (1916) I. L. R. 38 All, 425. (3) (19:6) I. L, R. 39 All. 214. 
(3) (1918) I. L. R. 4o All. 525. (4) (1924) 22 A, L. J, 880. 
(3) (1922) 1, L. R. 1 Pat. 696. (60 (1912) I. L. R. 38 Mad. a5 


(7) (1907) I. L. R. 31 Bom. 314 (F-B.) (8) (1918) 27 C. L. J. 461. 
(9) (1904) I, L. R. 31 Calc. 1057. (10) (1922) I, L, R. 47 Mad. 39. 
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ing of clause (4) of section 24 of the Code of Civil Procedure 
(Act V of 1908.) 

The suit was for recovery of Rs, 870/- qn account of price 
of milk alleged to have been supplied to the defendant. 
It was instituted in the Court of Small Causes at Sealdah which 
_has pecuniary jurisdiction up to the limit of Rs. rooo|- A suit 
for rent between the parties being pending:at the time in the Third 
Court ofthe Munsiff at Alipur, the District Judge of a4 perganas, 
at the instance of the defendant and on the consent'of the plaintiff, 
transferred the suit to the Court of the Munsiff to be tried along 
with the said rent suit. The Munsiff was invested with Small Cause 
Court powers up to Rs. 250, He registered the suit as an ordinary 
money suit and tried it, as such and decreed it for Rs. 43a 
with interest and proportionate costs. The defendant appealed 
from the decision and obtained a modification of the decree which 
had been passed by the trial Court, the amount of the decree 
being reduced to Rs. 127-1 anna. The plaintiff has then pre- 
ferred this appeal. 

The contention that has been urged on behalf of the appel- 
lant is that under section 24 sub-section (4) the Munsiff should 
be deemed to have tried the suit as a Court of Small Causes and 
accordingly no appeal lay from his decision. The question, 
therefdre, is one of construction of that sub-section. 

The question is by no means, free from difficulty and the 
&uthorities bearing on it are exceedingly conflicting. It will be 
convenient to deal first of all with a few of the earlier decisions 
ofthe Allahabad and the Bombay High Courts which introduced 
this conflict. 

The earliest decision of the Allahabad High Court is the 
case of Kauleshar Rai v. Dost Muhammad (1). In that case a 
suit instituted in the Court of a Subordinate Judge in the 
exercise of his Small Cause Courts jurisdiction, was on the re- 
tirement of the Officer, ordered by the District Judge to be 
dealt with by his successor, who was not invested with Small 
Cause Court Jurisdiction and it was held that the argument that as 
the case was not transferred or withdrawn but anly the Court had 
gone out gf existence and therefore section 25 of the Code then 
in force (section 24 of the present Code was inapplicable,) had 
no force and it was also held that no appeal lay from the deci- 
sion of the said successor as the decision was by reason of section 
as (4) C. P. C. that of a Court of Small Causes, In the case of 

(1) (1883) L L. Re 5 All. 274 
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Mangal Sen v, Rup Chand (1) a suit valued at Rs, 69/- was filed 
as a Small Cause Court case in the Court of a Subordinate Jud- 
ge who had Small Cause Court powers. The Subordinate Judge 
took leave, and his successor not having Small Cause Court 
powers the District Judge transferred the suit to a Munsiff who 
had Small Cause Court powers up to Rs. 5o/- to be tried as a 
Munsiff's Court case. The Munsiff did so; and it was held, with- 
out expressing: any opinion as to whether the view ofthe appli- 
cability of section 25 C. P. C. taken in Kauleshar Rai v. Dost 
Muhamgad Khan (2) was correct or not, that under section 35 of 
the Provincial Small Cause Courts Act IX of 1887 the proceeding 
before the Munsiff should be regarded as a proceeding in a Small 
Cause Court suit, i 

In the earlier decisions of the Bombay High Court a differ- 
ent view was taken. It was held by that Court that the Courts 
of Subordinate Judges invested with jurisdiction of a Judge of a 
Small Cause Court under section 28 of Act XIV of 1869 do not 
thereby become Courts of Small Causes constituted under Act 
XI of 1865, but they merely exercise a similar jurisdiction: Bhag- 
van v. Balu (3). This decision was followed in the case of Xam- 
chandra v. Ganesh (4) in which the facts were these: A suit 
was originally filed in the Court of a Subordinate Judge invested 
with Small Cause Court powers and it was afterwards transferred 
by the District Judge under section 25 of the Civil Procedure 
Code of 1882 to the Court of the Assistant Judge who had no 
such powers. That judge tried the suit and from his decision 
an appeal was preferred to the District Judge who reversed the 
Assistant Judge’s decision, The High Court was invited to set 
aside the decision of the District Judge on the ground that the suit 
was cognizable by a Court of Small Causes and it was filed in the 
Court of the Subordinate Judge who was invested with the 
Small Cause Court powers, and that although it was transferred 
to the Court of the Assistant Judge; such transfer did not alter 
its character, and the Court to which it was so transferred should 
be regarded as a Court of Small Causes and from the decree of 
such a Court no appeal lay to the District Judge. -This conten- 
tion was overruled, the expression ‘ ‘Courts of Small Causes” in 
section 25 of the Code of 1882 being construed to mean Courts 
properly and strictly socalled and not to include Courts only 
invested with the jurisdiction of Courts of Small Causes, 


(1) (1891) L L. R. 13 All, 324. (2) (1883) I. L., Re 5 All. 274. 
(3) (1883) I.L, R. 8 Bom, 230. (4) (1898) I. L. R. 23 Bom. 383. 
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To summarize the position disclosed by these earlier cases Civil, 
of the Allahabad and Bombay High Courts the following propo- 1928. 
VS 
sitions may be noted: Badal Chandra 
ist, A case of succession is governed by section 25 of tbe Probe! 


Code : Kaultshar Rai v. Dost Muhammad (1) but on this question g dkrishna 2 Dey Nag. 
no opinior was expressed in Mangal Sen v. Rup Chand (2). 

^ and. The expression "Court of Small Causes” means not mere- 

ly Courts constituted as such: by the Provincial Small Cause 
Courts Act but also Courts presided over by officers invested 
with Small Cause Courts powers; Mangal Sen v. Rup Chand (a), 
contra, that the expression means only the former class of Courts: , 
Bhagvan v. Balu (3) ; Ramchandra v. Ganesh (4) 2 

3rd. ' In a suit transferred or withdrawn under section 24 of the 
Code finality attaches to the decisions of the trying Court: Kau- 
Jeshar Rai v. Dost Muhammad (1). 

With the first of these propositions or its negative we are not 
concerned in this appeal, and I do not propose to discuss it here 
beyond saying that in the case of Dulal Chandra Deb v. Ram Na- 
rain Deb (5), the cases of Kauleshar Rai v. Dost Muhammad (r) 
and Mangal Sen v. Rup Chand (2) were dissented from and it was 
held that when a Munsiff vested with the powers of a Court of * 
Small Causes is transferred and is succeeded’ in office by a Munsiff 
not vested with such powers, and the Court of Small Causes is in 
consequence abolished the successor has jurisdictiqn, under sec- 
,tion 35 of the Provincial Small Cause Courts Act and section 17 
of the Civil Courts Act XII of 1887 to try in his ordinary Civil 
Jurisdiction .all suits pending on thé files, whether they be suits 
falling within the ordinary Civil Jurisdiction of his predecessor 
or within his jurisdiction us the Court of Small Causes and that 
ao order of transfer under,section 25 of the Civil Procedure Code 
is necessary to enable the successor to try the suits. In the same 
case, although it was not necessary for the decision because the 
case, in the opinion of the learned Judge, was governed by section 
35 of the Brovincial Small Causes Court and not by section as 
ofthe Code and the learned Judges observed as regards the 
other two propositions enunciated above, that, they were inclined 
to agree with the view taken in Ramchandra v. Ganesh (4) that 
when an ordet is made under section 25 of the Civil Procedure 
Code, the Court which eventually tries the suit tries it as a 


(1) (1883) I. L, R. 5 All. 274. (2) (1891) I. L. R. 13 All. 324. 
(3) (1883) I. L; R.8 Bom, 230. (4) (1898) I L. R. 23 Bom. 38a. 
(5) (1904) I. L. R. 31 Cal. 1057, . . . 
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Court of Small Causes, and that the expression “Court of Small 
Causes” in section 25 cl. (4) of the Code means a Court of Small 
Causes constituted nder the Provincial Small Cause Courts Act 
1887 aud does not include a Court vested with the powers of a 
Court of Small Causes, and that such a Court can tfy such suit 
inits ordinary Civil Jurisdiction with the result that the deci- 
sion*therein would be open to appeal. The reasons which weigh- 
ed with the learned Judges in arriving at the view that they took 
were that a contrary view would be against the general practice 
followed" in this province, that inexperienced or junior officers may 
have totry the suit under a summary procedure with no right of 
appéal being allowed from his decision and that a simple order 
of transfer passed under section 25 would have the effect of ves- 
ting the officer with a jurisdiction which is entirely within the 
competency of the Local Government to confer by an order duly 
notified in the Gazette under section 25 of the Bengal North 
Western Provinces and Assam Civil Courts Act XII of 1887, To 
these reasons may be added the considerations that arise upon the 
words used in section 7 of the Code of Civil Procedure Act V of 
1908 and sections 32 and 35 of the Provincial Small Cause Courts 
Act IX of1887 and which were relied upon by the learned Judges 
of the Bombay High Court in the case of Ramchandra v.Ganes} (1) 
and which indicate an intention on the part of the legislature 
to make a distinction bet ween the two classes of Courts (See also 
Balkrishna v. Lakshman (a) and Krishna Velji Marwadi v. Bhau 
Mansaram (3). These reasons have been refuted as unsound in a 
very large number of decisions of the different High Courts, It has 
been said that the apprehension that disastrous consequences 
will follow is idle as the sub-section does not necessarily mean. 
that the case will be transferred to a Court which is not a Small 

Cause Court constituted under the Act nor a Court invested with 

the jurisdiction of a Court of Small Causes, that although a com- 

parison of the different sections of the Civil Procedure Code 

and of the Provincial Small Cause Courts Act shows that the 

two Courts are of two different classes, yet the generic name 

“Court of Small Causes” may not unreasonably be said to include 

both, and that the difficulty as to the right of appeal willstifl remain 

even if the limited meaning be given to that expression, On 

these and other grounds which will be found discussed in these 


(1) (1398) I. L. R. 23 Bom. 382. (2) (1879) I. L. R. 3 Bom, 219. 
(3) (1893) I, L. R. 18 Bom. 61. j 
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decisions it has been held in those Courts that the apparent in- 
tention ofthe Legislature is that ifa Small Cause Court suit is 
transferred it should not change its nature by reason of such trans- 
fer, but should continue to be tried as a Sm*ll Cause Court suit 
and subject to allthe legal incidents of such a suit. Itis now 
settled in Allhhabad, Patna, Madras and Bombay that the expres- 
sion ‘Court oí Small Causes" in section 24 sub-section (4) includes 
a Court vested with the powers of a Court of Small Causes ànd 
that the procedure for the trialof a suit transferred under that 
~ sub-section is governed by the provisions of the Provincial Small 
Cause Courts Act and no appeal lies from the decision : "Chhotey 
Lal v. Lakkmi Chand (1) ; Sukha v. Raghunath Das (2) ; Chaturi 
Singh v. Musammat Rania(3); Megi Mal v. Hira Lal (4); Bhagwan 
Das v. Keshwar Lal (5); San&ararama v. Padmanabha (6); Narayan 
v. Bhagu (7). The Calcutta High Court in the case of Madhusu- 
dan Gope v. Behari Lal Gope (8) dissented from the view express- 
ed in Dulal Chandra Deb v. Ram Narain Deb(9) as regards the 
limited meaning that the latter decision was inclined to attribute 
to the expression "Courts of Small Causes" as used in section 24 
sub-section (4) of the Civil Procedure Code and following the 
consensus of authorities of the other High Courts at the present 
moment held that the expression includes both classes of Courts. 
The learned Judges said, however, "What procedure the Munsiff 
should have adopted and what finality attaches to his decision 
itis not necessary for the purposes of this Rule to determine." 
This reservation, however, is immaterial because the provisions 
ofthe Provincial Small Cause Courts Act, sections 27 and 32 
make the decree or order passed by such a Court final, Besides 
the value of the observations made in the case of Dulal v, Ram 
Narain (9) has also been considerably diminished by the decision 
in the case of Akshay Kumar Shaka v, Hira Ram Dosad (10) in 
which it has been held that “Court of Small Causes” includes 
a Court vested with the powers ofa Court of Smali Causes. 
Having given the question all the consideration that it deserves 
we have come to the conclusion that the observations of the lear- 
ned Judges in the case of Dulal v. Ram Narain (9) are not sound, 


(1) (1919) I. L. R. 38 All. 425. (2) (1916) I. L, R. 39 All. 214. 
(3) (1918) I. L. R. 40 All. 525. « (4) (1924) 23 A. L. J. 880. 
5) (1922) I. L. R, 1 Pat. 696, (6) (1912) I. L. R 38 Mad. 25. 
(7) (1907) 1. L. R. 31 Bom. 314 (F. B.). 
(8) (1918) 27 C. L. J. 461. (9) (1904) I. L, R. 31 Calc. 1057. 
(10) (1998) I. Le R. 35 Calc. 677; 7 C. L. J. 497 
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and that the view that has been taken in the later decision of this 
Court referred to above and also the view that is current in the 
other High Courts is correct. It may be stated here -that the res- 
pondent gains little even if the limited meaning which Dulal v. 
Ram Narain (1) stands for is given to sub-section (4) of section 24 
of the Civil Procedure Code, because here the transfer «was fragm 
a Provincial Small Cause Court. The real solution of the difficulty 
lies in a proper exercise of the powers of transfer given by sec- 
tion 24 of the Code. The section speaks of a transfer to a Court 
“competent to try or dispose of” the suit. In the present case the 
defendant moved for transfer and on the plaintiff consenting the 
case was transferred tothe third Court of the Munsiff of Alipur, 
who had pecuniary jurisdiction to try the suit but was not vested 
with Small Cause Court powers up to the requisite amount. 
Far from taking any objection as regards the competency of the 
tribunal to which the suit was to be transferred, the parties ‘by 
consent got the suit transferred to this particular Court. To a 
case of this character it may well be said that the Munsiff assu- 
med jurisdiction under an agreement between the parties. The 
law in cases of this kind has, in our opinion, been correctly stat- 
ed in these words, in the case of Sam&aranarayama Pillai v. Ram- 
aswamiah Pillai (a): “If parties agree to a Court proceeding 
without jurisdiction exire cursum curiae i.e, beyond the ordinary 
powers of a Court the parties cannot thereafter appeal from.the 
decision of the Court. But where the Court has jurisdiction 
over a cause, mere agreement between the parties that the Court" 
may decide the cause disregarding rules of procedure and eyi- 
dence without giving up a right of appeal expressly or by 
necessary implication, does not deprive the parties of their right 
of appeal" Here the consent to the transfer to this Court which 
evidently was readily given by both parties on the ground of 
mutual convenience as another suit between them was pending 
in that Court carried with it the necessary consequence which 
followed under the law itself namely section 24 sub-section (4) 
of the Code of Civil Procedure and neither party can be heard to 
complain thata right of appeal was taken away. Besides the 
provision of that sub-section is more or less a statutory, recogni- 
tion of the general rule that the incidents of a trial are to be 
governed by the law as applicable to the conditions which exist- 


(1) (1904) I. L. R, 31 Calc. 1057, 
(2) (1922) 1. L, R, 47 Mad. 39. . 
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ed at the institution of the suit, unless these incidents have been 
expressly varied by the Legislature. 


We are accordingly of opinion that no appeal lay from the 
decision of the trial Court. We therefore allow the appeal and 
reversing the decree passed by the Subordinate Judge, restore 
that of the Munsiff, but we do not propose to make any order for 

; Costs either in this Court or in the Court of appeal below. 


A. T. M, "Appeal allowed. 
e 


Before Sir George Claus Rankin, Knight, Chief Justice and Mr. 
Justice M: N. Mukerji, 


NALINI KUMAR CHAKRABARTTY 
De 
GADADHAR CHOUDHURY AND OTHERS.* 


Account, suit for— Basis of decree — Principal in possession d all accounis— 
. Burden of preof—Receipt of money. 


The whole basis of a decree for accounts isa liability on the part of the 
defendant to account. 


* A finding that it would be convenient to have the accounts examined in the 
presence of the defendant will hardly suffice to make the defendant a party 
liable to account and on that consideration only he cannot be made a party to 
any investigation that is to be held by Commissioner. 


“It js not open to any principal, who has got all the accounts of his agent 
in his possession, to employ the machinery of the Court for examining his 
accounts on the off-chance of making his agent liable for any sum which on such 
" examination may be found due from him” : Bharat v. Kiran (1). 

. , 
*Appealírom Appellate Decree No. 1449 of 1925, against the decree of N. 
G. Edgley Esq, District Judge, of Faridpur, dated the 29th April, 1925, reversing 
` that of Babu Srish Chan dra Banerjee, Subordinate Judge, 1st Court, of Farid- 
pur, dated the and December, 1924. 
(1) (1925) 1. LR. 52. Calc. 766. 


445 
Civir. 
1928. 
ed 
Badal Chandra 
' — Prohel 


v 
Srikrishna Dey Nag. 


— 


Civir. 
* 1928. 
Nagel 
September, 11. 


246 


Crvit. 


1928. 
w 


Nalini Kumar 
Chakrabartty 


Ve 
Gadadhar Choudhury 


— 


September, r1. 
` 


. THE CALCUTTA LAW JOURNAL, [Vor. XLIX, 


A decree passed in anticipation of determination of the liability and leaving 
to the Commissioner the determination of the liability itself, is never contem- 
plated by law. 

The plaintiffs suit proceeded on the footing of the defendant No. 4 having 
been a common manager and having submitted accounts showing that certain 
sums of money as being in the hands of defendant No. 1: , 

Held, that it was for the plaintiff at least to allege that the defendant had 
recejved the money or any part of it and then the Court would be called upon 
to decide the question upon such evidence as was brought before it whether a 
liability had been established ; and only in the event of the liability having 
been established, a preliminary decree should be passed directing an investiga- 
tion by the Commissioner to determine the extent of that liability: Bharat v. 
Kiran (1). 


Appeal by Defendant No. 4. 
Suit for accounts. 


The material facts appear from the judgment. 

Messrs. Jogesh Chandra Roy, Apurba Chandra Mukerji and 
Suresh Chandra Talukdar for the Appellant. 

Dr. N. C. Sen Gupta, Messrs, Ramani Mohan Chatterjee, Nir 
mal Chandra Chakrabarity, Bhupendra Kumar Basu, and Priya 
Nath Dutia for the Respondents. 

The judgments of the Court were as follows : 

Mukerji, J:—The plaintiffs are Zemindars of Kanchanpur, 
and are proprietors of certain properties mentioned in the "plaint. 
With the consent of all the co-sharer proprietors, one Rash Behari 
Roy was appointed Commoa Manager under the provisions of the 
Bengal Tenancy Act in respect of the said properties in the 
year 1912. Rash Behari Roy having resigned, one Rai Sahib 
Monomohan Guha, who was the defendant No. 3, in the suit was 
appointed Common Manager by an order passed by the District 
Judge onthe 8th May 1916. The defendant No. 4 Nalini 
Kumar Chakrabartty was working in the estate from sometime 
before as a sub-manager. Prior to his resignation, Rai Sahib Mono- 
mohan Guha took leave on the 16th January, 1920 when he was 
allowed to leave, the station on making over charge of his 
office to the defendant No. 4. In February 1920 notices were 
issued inviting applications for filling up the vacancy. The 
defendant No. 4 carried on the duties of a Comman Manager, 
On the īst April, 1920 the District Judge passed a further 
order empowering the defendant No. 4 to perform the duties of 
Common Manager until further orders, In the meantime Rai 

(1) (1925) I. L. R. 52 Calc. 766. . 
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Saheb Monomohan Guha tendered his resignation, and on the 
other hand the proprietors or some of them applied to have the 
estate released. On the 31st May 1920 an order was passed by 
the District Judge accepting the resignation of Rai Saheb 
Monomohan Guha with effect from the 17th April, 1920, and 
. declaring that the estate was thereby released to the proprietors, 

The defendant No. 4 was thus in charge of the office of Common 
Manager from the r6th January rgao till the 31st May 1920. 
During the period, on the rst April 1920 the District Judge 
called upon the defendant No. 4, as Common Manager, to %ubmit 
accounts for the years r325 and 1326. The defendant No. 4 
submitted the accounts of 1925 while he was yet in office, After 
the estate was released he .submitted some further accounts down 
to the date of the release. 

The defendant No. 1 was a naib appointed by the defendant 
No. 3 while the latter was Common Manager, and the defendant 
No. 2 was an assistant to the defendant No, 1. 

In the accounts submitted by the defendant No. 4 after the 
release, as aforesaid, two sums of money i e. Rs. 6379-2a8-53% g 
and Rs, 30a1r-rO08s-2 g were shown as being with the defendant 
No. 1 the former as how/at taken by him and the latter as cash in 
hand. The accounts were audited and were passed by the 
Distric? Judge in the usual way. 

On the 3oth May 1923 the present suit was instituted against 
the defendants Nos. r and 2 as principal defendants and the defen- 
dants Nos, 3 and 4 as pro-forma defendants, Itis necessary to 
set out the scope and character of the suit as originally framed 
in order to appreciate the nature of the controversy with which 
we are concerned and which is to all intents and purposes a more 
retent development. 

The plaint, as originally laid, was in its essence, a suit for 
accounts against, and for recovery of money not accounted for or 
taken as loan by, the defendants Nos. r and 2, The claim was 
valued at Rs. 2100. The gravamen of the charge was against 
the defendants Nos. x and 2. It was however alleged that the 
appointment of the defendants Nos. 3 and 4 as Common Manager 
was illegal «nd ultra vires, and that it was not known to the plain- 
tiffs whether the defendants Nos. r and 2 had rendered any 
accounts to the defendants Nos. 3 and 4 that the defendants 
Nos. 3 and 4 had not rendered accounts nor explained the 
the books of the period during which they had acted as Common 
Manáger to the plaintiffs after the estate had been released, and 
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inthe return of the accounts which’ the defendant No. 4 had filed 
for the period down to the date of the release of the estate the 
items of Rs, 6379 agd odd and Rs, 3021 and odd had been shown 
as already stated ,above. The reliefs asked for in the plaint are 
quoted below in extenso :— ^ 

(a) Fora .decree that defendants Nos, x and 2 bé ordered to 
file correct accounts in Court and to render those accounts, 

(b) For the appointment of a Commissioner to examine the 
accounts filed by the defendants and fora decree in favour of the 
plaintiffs after taking proper Court-fees for the amount for which 
they are held liable and for ordering the amount to be recovered 
ousof the properties secured by defendant No. 1 by his indemnity 
bond also out of the sum kept in depgsit by defendant No, 2 
and also from the other properties of the defendants Nos. 1 
and a. 

(c) Fora decree that defendants Nos. r and 2 be ordered to 
file all the papers during the period of their services as Naib if 
they did not file them to defendants Nos. 3 and 4 or that defen- 
dants Nos. 3 and 4 be ordered to file the papers in Court if defen- 
dants Nos, 1 and 2 gave them those papers. 

(d) If defendants Nos, 3 and 4 state or if it be proved 
that the defendants Nos. r and z have rendered Nikash and 
made over the amounts due from them to the defendants Nos. 
3 and 4 from defendants Nos, x and 2 then for a decree 
in favour of plaintifs and against defendants Nos. 3 and 
4for such amount as may be recoverable under the Nikash. 

And (e) For costs with future interest and for any other reliefs 
to plaintiffs such'as they may be found entitled according to law 
and equity. 

The plaint is anything but clear and it is not without conside- 
rable difficulty that any foundation of the liability of the defen- 
dants Nos, 3 and 4 can be made out, Putting the construction 
most favourable to the plaintiffs, all that can be gathered is that 
it is the defendants Nos. 1 and 2 who are primarily liable, but that 
the defendants Nos, 3 and 4 are to be held liable only if they have 
received any monies or papers from the defendants Nos. x and 2, 
and have withheld the same, . 

Written statements were then filed on behalf of the defendants, 
In the written statement which the defendant No. 4 filed he 
stated that the returns which the defendant No, r had submitted 
of the period of his work were incorrect and incomplete and expla- 
nations that he had given of his accounts was unsatisfactory, and 
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that for this reason the defendant No. 4 was obliged to show in 
the accounts that he submitted to the District Judge the said two 
items as being with the defendant No. r, one gs Aowlat and the 
other as cash in his hands. 

The plaiptiffs thereafter applied for amendment of the plaint, 
and as a result of the amendment that was allowed the following 
two prayers were added :— 

(f) Ifthe principal defendants be not found liable for ani 
ing accounts or if there be any bar to-plaintiffs getting a decree 
for accounts then for a decree in favour of the plaiatiffs and 
against the principal denfendants for the amount that may be found 
due after deducting reasonable costs from Rs, 6079-6-514 spies 
marked as loan and Rs, 302r-10-2 pies marked as deposit in the 
hands of defendant No, 1 after taking from plaintiffs the proper 
Court-fees for the same, 

and (g) For passing a decree in favour of plaintiffs and against 
the pro-forma defendants for the amount claimed by plaintifs 
or for the amount that the plaintiffs be held entitled to get from the 
pro-forma defendants as damages. How the question of damages 
could at all come in the suit upon the facts alleged in the plaint, 
I confess I have not been able to appreciate. It would of course 
arise on the supposition that the defendants Nos. 3 and 4 had 
failed to take the money from the defendants Nos, r and a as 
they.were bound to do, but no such case appears to have been 

made anywhere. 

The suit was tried by the Subordinate Judge who dismissed 
it holding that the plaintiffs had no cause of action. The Dis- 
trict Judge on appeal by the plaintiffs, decreed the suit against the 
defendants Nos. r and 4. He dismissed the suit in so far as it 
was against the defendants Nos 2 and 3, holding that the defen- 
dant No. a had no liability to render accounts to the plaintiffs 
and that the suit as against the defendant No. 3 was barred. 

The defendant No. 4 has then preferred this appeals The 
contentions urged on his behalf are mainly three :—In the first 
place it is contended that as he was a Common Manager 
appointed by the District Judge the suit as against him was not 
maintainable without a notice under section 8o of the Code of 
Civil Procedure, Next, itis urged that as the accounts submitt- 


249 


Civin. 


1938. 
ew 
Nalini Kumar 


Chakrabartty 


v. 
Gadadhar Choudhury 


ed by him were passed by the District Judge, there was no further ` 


liability on his part to render any accounts, -Lastly, it is said that 
there is no proper basis for the decree that has been passed as 
against him, 


Mukerji, F 


Nec ER 


250 


Civi, 
1928. 
‘ ww 
Nalini Kumar 
Chakrabartty 
v. 
Gadadhar Choudhury 


Mukerji, F. 


THE CALCUTTA LAW JOURNAL, [Vor. XLIX. 


ĮI propose to deal with the last contention first, because in the 
view that I take of it it is not necessary to go into the other two 
contentions and the answer that has been given to them on behalf 
of the plaintifs respondents. 

In the appeal before the District Judge the plaintiffs con- 
fined their claim to accounts as against all the defendants 
to éhe two particular sums mentioned above. The District 
Judge has expressly said so in his judgment. All that the Dis- 
trict Judge has said in his judgment as the basis for the 
decree afhinst the defendant No. 4 is this: 

* I do not consider that the District Judge had any authority 
to irvestigate these accounts (meaning—the accounts submitted 
by the defendant No. 4) and the fact remains that the position 
with regard to the two sums of money entered in the Nikdsh as 
outstanding against Saroda Charan Sirkar (i. e. the defendant 
No. 1) remains unexplained. Each page is signed by Nalini 
Kumar Chakrabartty, (i. e„ the defendant No. 4) and I consider 
it essential that he should be a party to any further investiga- 
tion which may take place with regard to these items, My 
finding with regard to defendant No. 4 is therefore that he is 
liable to render proper accounts to the plaintiffs...As regards 
defendants Nos, 1 and 4, I set aside the order and decree of the 
lower Court and order that a preliminary decree be passed 
against defendants Nos. 1 and 4to the effect that an account be 
taken regarding the two sums of money, namely, Rs, 6379-2as-534g6 


` and Rs, 3021-1oas-2g mentioned in paragraph 4 of the plaint 


anda Commissioner be appointed for making the necessary 
investigation into the matter. Itis further ordered that for the 
purpose of the investigation the parties concerned produce before 
the Commissioner all papers in their possession with regard tà 
the two sums in question.” 

The whole basis of a decree for accounts is a liability on 
the part of the defendant to account. A finding that it would 
be convenient to have the accounts examined in the presence 
of the defendant will hardly suffice to make the defendant a party 
liable to account and on that consideration only he cannot be 
made a party to any investigation that is to be held by Com- 
missioner, In the present case I am unable to find that there 


.isany other reason why the defendant No. 4 should be a party to 


any further proceedings that have ordered to be held by the 
Commissioner. The plaintiffs? suit has proceeded so far on 
the footing of the defendant No. 4 having been a Common Mana- 


D 
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ger and having submitted accounts showing the two specified 
sums as being in the hands of the defendant No, r. Learned Advo- 
cate for the plaintiffs respondents has conceded before us that 
his clients are not proceeding in the presént suit against the 
defendant No. 4 on the footing of his position as sub-manager. 
Nothing haf been established, nor indeed has anything been 
alleged, which may indicate that there was any liability on the 
part of the defendant No. 4 to account for these two sums, It 
has never been alleged, far less attempted to be proved, that the 
two sums or any portions thereof ever came into the hands of 
the defendant No. 4. It has been argued that the defendant No, 


1 may, in the course of the investigation that is to be held by the ` 


Commissioner, be able to show that he paid amounts or parts of 
them to the defendant Nó. 4. Such, however, is notthe defence 
of the defendant No. x. It has also been argued that the Com- 
missioner may findin the course of his investigation that that 
was the position. But, as pointed out in the case of Bharat Chan- 
dra Chakrabarty v. Kiran Chandra Rai (1), where the principles 
governing suits for accounts and the authorities bearing on them 
have been discussed. ‘‘It is not open to any principal, who has 
got all the accounts of his agent in his possession, to employ the 
machinery of the Court for examining his accounts on the of- 
chance of making his agent liable for any sum which on such 
examination may be found due from him.” It has not been 
suggested anywhere in the present suit that the defendant No. 4 
*was withholding any papers to render which there was a liability on 
his part, and in view of the defence of the defendant No. 1 as con- 
tained in his written statement beyond which that defendant will 
not be permitted to travel, it is impossible to see how the plaintiffs 
can expect to fasten to the defendant No. 4 with any liability so 
far as the two sums of money are concerned. It has been also 
urged that the onus is on the defendant No. 4 to show that the said 
amounts have not been received by him, This argument in my 
opinion is entirely untenable. As observed in the case Bharat v. 
Kiran (1) it was for the plaintiffs at least to allege that the defen- 
dant No. 4 had received the money or any part of it, and 
then the Court would have been called upon to decide the ques- 
tion upor such evidence as was brought before it whether a liabi- 
lity had been established ; and only in the event of the liability 
having been established a preliminary decree could have been 
passed directing an investigation by the Commissioner to determine 
(1) (1925) I. Le R. 52 Calc. 766. 
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the extent of that liability. A decree of the present character 
passed in anticipation of determination of the liability and leaving 
to the Commissioner the determination 'of the liability itself—a 
function which legitimately appertains to the Court and not merely 
the extent of the liability, is one that the law never gontemplates. 
I am clearly of opinion that the decree in so far as it is*against the 
defendant No. 4 is entirely unsupportable and the suit in so far as 
it was against him was wholly misconceived, 

The appeal will consequently be allowed and the decree of the 
Distric? Judge as against the defendant No, 4 being reversed the 


` suit in so far as it was against him will be dismissed with costs in all 


the Courts. sed 

The defendant No. 1 as respondent ip this appeal has invited 
us to make an order in his favour under Order 41, rule 4 Civil. 
Procedure Code, but I see no ground whatever to entertain this 
prayer, The decree which piaintiffs have obtained against the 
defendant No. x will accordingly staud. 

. Rankin, ©. J.—I agree. 

A. T. M, Appeal allowed, 


Before Sir George Claus Rankin, Knight, Chie? Justice, and : 
Mr. Justice M. N. Mukerji, 


INDU BHUSAN CHOWDHURY AND OTHERS 
v. 
CHOWDHURY MOZAMALI BISWAS AND ANOTHER.* 


Eciciion-— Title paramouni—Covenani for quiet  enjoyment— English Law— 
Transfer" of Property Act (IV ef 1882), Sec. 108 (c) and (n)—Aviction by 
title paramount, essential of—Order of Collector under Sursey Act—Eniry, 
nature of. 

The principle of eviction by title paramount does not upon the covenant for 
quiet enjoyment. The covenant for quiet enjoymont at Common Law does 


*Appeal from Appellate Decree No. 799 ot 1926, against the decree of N. G. 2 


Edgley Esq, District Judge of Faridpur, dated the 2nd December, 1925, modify- 
ing that of Babu Srish Chandra Banerjee, Subordinate Judge, rst Court of 
Faridpur, dated the 26th February, 1925. | . 
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not extend beyond the acts of the lessor or of persons claiming through or under 
him and the question of eviction by title paramount is entirely independent 
of any wider express covenant for quiet enjoyment which can constantly 
be found in leases. 

It is essential for the application of the principle of eviction by title paramount 
that it should ebe made out not merely that the tenant has had to leave a part 
of the land demised, not merely that he has done so against his will but thay he 


has done so at the instance ofa person who has a right to dnterfere with his 
possession: Mathey v. Curling (1) ; Mayor of Pole v. Whitt (2) and Banka 


_ Bekari v. Madan Mohan (3) referred to, > 


Section 108 (c) of the T ransfer of Property Act isa statutory form of cove- 
nant for quiet enjoyment. Itis wider than the covenant in England which is 
limited under the Common Law because it is not limited to the acts of the lefsor 
himself or of a person claiming through or ander him. It is the equivalent of an 
express covenant for quiet enjoyment commonly put in leases, 


X." Section 108 (c) of the Transfer of Property Act means that the lessor 


will be answerable in damages, if the event contemplated should occur. Ordi- 


narily the measure of damages would not be the amount or a portion of the rent. * 


Clause (n) of section 108 of the Transfer of Property Act throws a duty upon 
lessee in order that the lessor may, if he choses, protect his own interest and may be 
safeguarded against the results of a collusive eviction submitted to by the lessee. 

What is contemplated by the covenant for quiet enjoyment in section 108 (c) 
of the Transfer of Property Act is lawful entry, eviction or interruption of the 
lessee. What the lessor covenants is that his title is such that no lawful entry 


' of eviction or interruption will occur, 


One has to see when a man is dispossessed by the process of law whether he 
is dispossessed by his own fault or the defect of the title of his lessor. It is 
necgssary to determine whether tbe entry was an entry of a person having a 
better right than the lessor or whether it was wrongful or tortious act on the 
part of the person evicting him. Until that question is determined, clause (c) 
of section 108 of the Transfer of Property Act is of no use to the tenant. 

The order of'the Collector under the Survey Act declares possession as he 
finds it. Such ordér operates to prevent the lessor or tho leases from disturbing 
that possession except by due process of law. But it does not make that posses- 
sion lawful as against the lessor or the lessee for any other purpose, 

Appeal by the Plaintiffs, 

Suit for rent. 

The material facts appear from the judgment. 

Messrs, Braja Lal Chakravarty, Ramani Mohan Chatterji and 
biraj Mokun Roy for the Appellants, 

Messrs. Sarat Chandra Roy Chowdhury and Apurba Charan 
Mukherji for the Respondent who appeared. 

The following judgments were delivered : 

Rankin, C. J. : In this case, the plaintiffs appeal from a decree 


"0 (oan Co 16a, (a) (1846) 15 M. & W. 571. 
(3) (1921) 26 C. W. N. 14s. , 
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of the learned District Judge of Faridpur modifying the decision 
of the Subordinate Judge in a suit for rent under a ağułiat dated 
the 9th Aswin 132g B.S. It appears that the tenant under this ' 
Rabuliat was really a co-sharer in certain lands with plaintiffs and 
that the land having been diluviated and having thereafter reform- 
ed the defendant entered into possession in the exercise of his 
jeint title. Thereafter a certain dispute arose between the parties 
and it was finally accommodated by the kubuliat which is now in 
suit, a kabuliat whereby the plaintiffs gave a lease of certain lands 
whicl? were described therein so far as their eight annas share was 
concerned to the defendant, It will be observed that at the time 
this Aa5u/iat was entered into, the defendant was a person who had 
been on the land and was in possession and was in a very good 
position to know exactly what lands he was in possession of, 

The questions which arise in the present suit arise because, first 
of all, the defendant says that from a certain portion of the lands of 


` the Aaduliat he has been dispossessed by the plaintiffs, The learned 


Judge on that has held that it has not be en shewn that he has been 
dispossessed by the plaintiffs but that the amount of land that the 
tenant has been in possession of has undoubtedly decreased. 
Accordingly, independently of any question whether or not it is the 
action of the plaintiffs that has deprived their tenant of this land, he’ 
has held that an abatement of rent is to be given under the general 
provisions of the law. Now, the only question which arises upon 
that is this: It has been found that the tenant is in possession of 
certain other lands, namely 43. 68 Bighas and the appellants com- 
plain before us that the learned District Judge was wrong in giving 
an abatement for 41 Bighas and odd ofland by which the amount 
of land in the possession of the tenant has been reduced without 
taking into account the additional land of 43. 68 Bighas. As to 
that, there can be no doubt that this Aadwétat, though it mentions 
boundaries which are not necessarily the same today and to- 
morrow and a year hence, and if it can he shewn that the extra land 
in question is contiguous to the suit land and is possessed by the 
defendant under colour of the plaintiffs’ right, it would no doubt be 
unjust to take aecount of the extent to which the land under the 
Řačuliać has shrunk on one side without taking into account the 
extent to which it has increased on the other. The finding of 
fact, however—I wish it had been more clear and more detailed— 
is that this area of 43.68 Bighas has no connexion with the 
demised land and Mr, Roy Chowdhury on behalf of the defendant 
respondent informs us that the Commissioner in the suit had made 


° . 
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an enquiry and found that it was distant from the boundaries 
mentioned in the Aadufat. If the land had no connexion with 
the land of &aíu/íat but was an independent érespass upon the 
land of somebody else, this question of extra land has no bearing 
upon the question whether the lands mentioned in the Aadbu/iat 
have decreased as alleged. I am, therefore of opinion that it is 
not open to us in second appeal to interfere on this point with the 
decision of the learned District Judge. 


The next point for consideration arises from an allegation by 
the tenant defendant that the Government in connexion with a 
certain neighbouring khas mehal has taken possession of an area 
of 314 Bighas, half of which will be 157 Bighas which may be atfri- 
buted to the plaintiffs’ sHfare, The question is whether with 
regard to this tract the tenant is entitled to an abatement of rent. 
Now, I propose to consider this question upon two lines. I pro- 
pose to consider, first, whether the tenant has a good case on the 
principle of eviction by title paramount and I propose to consi- 
der, in the second place, whether he can make a good case for 
abatement of rent by virtue of any thing contained in clause (c) 
of Section 108 of the Transfer of Property Act. I would point out 
that these two questions are really distinct and the principle of 
evictiog by title paramount has never rested upon the covenant 
for quiet enjoyment. The covenant for quiet enjoyment at com- 
mon law does not extend beyond the acts of the lessor or 
ol persons claiming through or under him and the question 
of eviction by title paramount is entirely independent of any 
wider express covenant for quiet enjoyment which can constantly 
be found in leases. 


e The facts appear to be as follows : In rg915,.the tenant took this 
lease of the land of which at that time he wasin possession. He 
made no complaint at the time to the effect that the lessors had 
not put in possession of all the lands to which he was entitled. 
As & matter of fact, no such claim could be made with any show 
of justice in the circumstances. 


It appears that even, before this time the tenant had been in 
various ways recognising the right of Government to certain of 
the lands which are now in dispute. Be that as it may, there is no 
pleading in this case and there is no contention before us that the 
defendant is entitled to a suspension:;of rent on the principle that 
the landlords havg failed to comply with clause (b) mentioned in 
section 108 of the Transfer of Property Act. We must, therefore, 
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take it that the tenant got possession in rgrs of whatever he was 
entitled to get. In r918, we find that the khash mehal authorities 
were taking steps tg settle the boundary betwee the khas mehal 
on one side and the plaintiffs’ land on the other under the Survey 
Act and there was an order by the Collector fixing the boundary 
in such a way as to lessen the amount of land attribüted to the 
plaintiffs by the area which is now in question, The provisions of 
the Act are that the Collector is to proceed to determine the 
boundaries according to actual possession and that the order of 
the Cóflector until it is reversed or modified by a competent 
authority, is to have the force of an order of any Civil Court declar- 
ing the party to be in possession of the land in accordance with the 
boundaries as determined by the Collector. I will take it that the 
facts are that thereupon the tenant in this case was obliged no 
longer to trespass on or to exercise any right over the land beyond 
the boundaries. As a matter of fact, the order shows that at that 
time he was not in possession of land beyond the boundaries. 
The order does not purport to evict any one. It purports.to 
declare the extent of possession of the parties. The effect of that 
order ig that itis established against the defendant that-he was 
not in possession beyond the boundaries in 1918 ; why he was not 
in possession is a question which is not answered by mere reading 
of the order. The order having been made, the tenant fook no 
steps to get it set aside ; and he now says that because the plaintifis 
had taken no steps to get it set aside, because the claim by the 
Government was a claim to a title paramount and because after the 
order it was legal for the khas mehal officers to treat ‘the disputed 
land as part of the khas mehal, he is entitled to the benefit of the 
doctrine which gives an abatement of rent upon eviction by title 
paramount, = 

On the other hand, it is contended by Mr. Chakravarti on behalf 
of the plaintiffs appellants that the case so made fails on most 
particular point because there is no proof before the Court that 
the Government had in respect of this land a title superior to that 
of the plaintiffs and had a right to enter upon the land demised. 
Upon that, it is quite clear to me that there .is no proof in this 
case of any defect in the plaintiffs’ title. It was open to the 
defendant to raise that question and to show that the plaintifs had 
no title and thereby to show that it would have been vain on his 
part to 82ek to quastion by suit the validity of the Collector's order. 
Had he done so and had he succeeded in proving that, then in 
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my judgment, he would have brought himself within the principle 
of eviction by title paramount because the law requires nobody 
'to bring a vain suit. Ifitis clear that any euit brought by the 
defendant to set aside or overcome the difficulty raised by this 
order would have been dismissed, there could be neither reason 
nor convenience in requiring him to bring any such suit. The 
question is whether, in the absence of any evidence at aM on 
behalf of this defendant to show that there was a defect in the 
plaintiffs’ title, he can claim an abatement on the basis of the 
order and the other facts found in this case. I am clearly 
of opinion that he cannot. It is essential for the application of 
this principle that it should be made out not merely that^the 
tenant has had to leave a» part of the land demised, not merely 
that he has done so against bis will but that he has done 
so at the instance of a person who has a right to interfere 
with his possession. That this had been the law in England is 
recognised by the judgment of the learned Judge, and, in 
my opinion, there can be no doubt that is so. Among 
the cases on the point, I may refer, first, to the case of 
Mathey v. Curling (1)—a, decision of the House of Jords 
where the circumstances were strong. It was a case where 
the War Office at the time of the war under the powers conferred 
by the Defence of the Realm Regulations entered on premises 
which had been let to the lessee and after occupying them for a 
substantial time left those premises in a state of very great dis- 
repair and the premises were also burnt down bya fire. In that 
case the House of Lords laid strong emphasis upon the necessity 
of showing actual defect in title, Lord Buckmaster said: ‘There 
has been throughout the case some confusion as to what consti- 
tutes a defence on the ground of eviction by title paramount. It 
is assumed that this means by an act which the lessee could not 
control ; but there is no trace of such a doctrine in any of the 
authorities, Eviction by title paramount means an eviction due 
to the fact that the lessor had no title to grant the term, and the 
paramount title is the title paramount to the lessor which destroys 
the effect of the grant and with it the corresponding liability for 
payment 8f rent”. That this doctrine is old and well settled may 
be found from the case of Mayor of Poole v. Whiit(2). In that 
case, it was said; The plea also states that the Sheriff delivered 
the demised premises to Parr under the elegit and that, by virtue of 


(1) (1922) A. C. "180. (2) (1846) 15 M. & W. 57r. 


257. 


Civin. 


1938. 

ed 
Indu Bhusan 
Chowdhury 


v. 
Chowdhury Mozam- 
all Biswas. 


Rankin, C. 3. 


N= 


/258- 


Civit. 
1928, ` 
ww 
Indu Bhusan 
Chowdhury 


i v. 
Chowdhury Mozam- 


ali Biswas 
Rankin, C. 3. 


— 


a7 


THE CALCUTTA LAW JOURNAL, [Von, XLIX. 


the delivery aforesaid, Parr entered and expelled the defendant. 
This bound the defendant to prove that Parr did enter and 
evict by virtue of that elegit. I doubt if that must necessarily 
mean that he entered and dispossessed the defendant by the forms 
of an ejectment for the party might yield without that pressure 


“if he choose. But the defendant was bound to show that Parr, 


the Party claiming had such a title as conferred a right to eject 
him, This is consistent. with the law as laid down in this Court by- 
Mr. Justice N. R. Chatterjea in the case of Banka Behari Ghosh 
v. Madan Mohan Roy (1), where the tenant had been ejected by 
a suit by another party and his landlord had been impleaded in 
that Suit, the Court held that that fact by itself availed nothing, 
it did not even throw the onus of .proving title upon the 
lessor but the onus of proving the lessor’s detect in title still 
remained with the lessee. In the circumstances, it appears 
to me that the appellants’ case must succeed as regards 
the contention of eviction by title paramount, 

I come then to consider whether in India clause (c) 
of section ro8 of the Transfer of Property Act gives rise to 
a different result, Section ro8 of the ‘Transfer of Property 
Act is an endeavour to state in a series of clauses the rights" 
and liabilities of lessors and lessees and I shall endeavour 
to omit from consideration as far as possible the ciréums- 
tance that nearly all these clauses are expressions of well 
settled principles familiar in the laws of England. The first clause, 
with which we are concerned is this: ‘ The lessor shall be deem- 
ed to contract with the lessee that, if the latter pays the rent 
reserved by the lease, and performs the contracts binding on the 
lessee, he may hold the property during the time limited by the 
lease without interruption". That is a statutory form of covenant 


' for quiet enjoyment, It is wider than the covenantin England 


which is limited under the common law because it is not limited 
to the acts of the lessor himself or of a person claiming through 
or under him, It is the equivalent of an express covenant 
for quiet enjoyment commonly—I do not say usually—put 
in leases, We Have, therefore, to examine its meaning. 
On the face of it, it is- a covenant. It is a thiag which 
sounds in damages. It is nota statement that it is the duty 
of the lessor as between himself and the lessee to take steps 
actively to protect the lessee's possession. Such a doctrine is 
wholly alien to the law of England and it would be wholly 


(1) (1920) 36 C, W, N. 143- 
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unworkable and impracticable. What it means is that the lessor Civi. 

will be answerable in damages if the event contemplated 1928. 
should occur, Clause (n) has been pointed to as showing i a Epis 
that the lessor owes a duty to the lessee to frotect him from legal Chowdhury 
proceedings which mould interfere with his possession but this Chowdhuy Mosam- 
is entirely contrary to its real purport and effect. That clause ali Biswas. 


throws a'duty upon the lessee in order that the lessor may if he Rankin, C. g. 
chooses protect his own interest and may be safeguarded against -= 
the results ofa collusive eviction submitted to by the lessee, : 
` Ordinarily the measure of damages for breach of the, covenant 

for quiet enjoyment would not be the amount or a proportion of 

the reat and itis to take a long step when from this covenant' 

the learned District Judge infers that the tenant can get “abate- 

ment of rent. Prima "facie the two matters are not directly 
connected and so far as I know there is no authority for connect- 

ing them. 

The next question is what the events contemplated are: what 

acts are within this covenant, It is reasonably clear upon the 
construction which has been put upon it in Indian cases—in 
particular the case to which I have already referred, 
namely the case of Bunka Behari Ghosh v, Madian,’ 
Mohan Roy (1) that the scope of this covenant is to include lawful 
acts of third person as well as of the lessor or person claiming 
under him. 1I do not know that this matter can be expounded 
better than it was expounded in the judgment of Mr. Justice 
Mookerjee, in the case of Uday Kumar Das v. Katayani Debi (a). 
It is clear that what is contemplated by the covenant is lawful 
entry, eviction or interruption of the lessee. No lessor can 
guarantee that his lessee will not be subject to trespass or wrong- 
ful acts on the part ofa third party. What he does covenant 
is that his title is such that no lawful entry of eviction or 
interruption will occur. 

Now it is said in this case that, as the Collector has,made an * 
order which stands good until it is set aside, the possession 
of the Government in this case is lawful, In my judgment, that 
contention is entirely unsubstantial The order of the Collector 
declared possession as he found it, It shows that the Govern- 
ment prior to that order had got into possession. If the Govern- 
ment had no right to get into possession, the Collector's order 
operates to prevent the plaintiffs or the defendant from disturb- 

(1) (1921) 26 C. W. N. 143. . 

(2) (1922) LL. R. 49 Calc, 948 ; 35 C, L. J. 292, NG — 
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ing that possession except by due process of law. Butit does 
not make that possession lawful as against the plaintiffs or the 
‘defendant for any of the purposes with which we are now concern- 
ed. Ifa trespasser’s possession is confirmed in such a manner, 
he remains-a trespasser for the purposes of the present question. 
One has to look in all these cases to the real source* of injury. 
One,has to see when a man is dispossessed by the process of law 
whether he is dispossessed by his own fault or the defect in the 
title of his lessor. ` In this case, it is nécessary to determine 
whether éhe entry by the Goverment which took place prior to this 


g order Was an entry of a person having a better right than the plain- 


tiffs or whether it was wrongful or tortious act on the part of the 


‘Government, Until that question is settled, clause (c) of section 


108 of the Transfer of Property Act is of no use to the defen- 
dant. I am, therefore of opinion that, on that which was the only 
remaining question in this case, the learned Judge’s decision 
cannot be upheld, The learned Judge has thought that the doc- 
trine as regards eviction by title paramount is different in India 
‘ffm what itis in England and he has relied wrongly upon the 


'covénant for quiet enjoyment in support of his argument. 


Ih my judgment, this appeal must be allowed and we vary his 
order by disallowing abatement in respect of the aréa of 157 
Bighas 9 Cottas 1334 Chittaks in the plaintiffs’ share from Which’ 


` the defendant has been evicted by the Government. The appel- 


lant will get their costs in this Court, but in the lower Courts e 
éach party will pay its own costs, 
Mukerji, J.: I agree. 


ALT. M. Appeal allowed, 


e 
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CRIMINAL REVISON. 
Before Mr. Justice M. N. Mulgrji. 


.SADAGAR CHAUDHURI 
NEC v. 
THE KING-EMPEROR.* ° 


Accused, examination qf —Criminal Procedure Code (Act V of 1898), Secs. 342, 
370 (f), 362 (2A), 364 (4)— Magistrates explanation whether segtion 342 
complied with, if final—Examination of accused, hom to be recorded by a 
Presidency Magistrate. 

Where the petition states that the provisions of section 342 Criminal "Pro- 
cedure Code were not compliede with bat the Magistrate in his explanation, 
says that they were complied with : 

Held, that the Magistrate's explanation must be accepted. 

Held aise, that Presidency Magistrates are not bound to record the exami- 
nation of an accused in full. In appealable cases only, they are to record the 
substance of the examination of the accused. Io non-appealable cases, no hard 
and fast rule can be laid down as to how the examination of an accused is to be 
recorded. . 

So, where in a non-appealable case, in the column provided in the form used 
by Presidency Magistrates for the record of the examination of the accused, 
the onlyentry was ‘denies’ : 

Held, the entry was a sufficient compliance with section 370 (f). 

. Application for Revision underscctions 435 and 439 of the 

Code of Criminal Procedure by the Accused. 

The petitioner, who wasa boat Manjhi was convicted under 
Rule 65 of the Port Rules framed under the Calcutta Port Act 
(III B. C. of 1890) for obstructing a female bathing ghat by 

_ means of his dinghi. 


. Mr. Mrityunjay Chattopadhyay with Mr, Sachindra Nath Banerji 


for the petitioner: The verified petition in this case states that 
section 342 Criminal Procedure’ Code was not complied with. 
The Magistrate says the record of the case has been destroyed, 
but, he sends an explanation that section 342 was complied with. 
Itis difficult to imagine how the Magistrate could be positive at 
this distande of time and in the absence of the record that sec- 
tion 342 had been complied with. Further, section 370 (f) provi- 
des that Presidency Magistrates must-in their summary form re- 
cord "the plea of the accused and his examination (if any)". 


- *Criminal Revisioh No. 1234 of 1928, against the order of Mr. D, Jah, Honor 
rary Presidency Magistrate, Calcutta, dated July, Io, 1928. 
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In this case, under the column we find only one record ‘denies’, 
This was the examination of the accused either under section 242 
or under section 34-. Ifthe petition isto be acted upon there 
was no examination under section 342 and the trial is vitiated. 
If the Magistrate’s explanation has to be accepted*there was no 
examination of the accused under section 242, and fhe trial is 
eqtally vitiated. 

Mr. Debendra Narayan Bhattacharya for the Crown: The 
Magistrate’s explanation is a complete answer to the allegation that 
section 342 was not complied with. As to the record of the exami- 
nation of the accused, section 364 (4) exempts Presidency Magis- 


trates from recording such examination in full. Section 362 (2A) 


provides for the record of the gist of sucheexamination by Presidency 
Magistrates only in appealable cases. So, in non-appealable cases, 
a Presidency Magistrate is not bound by any specific provision of 
the law to record the examination of the accused. 

Mr. Mrityunjay Chatiofadhay, in reply: If the effect of section 
362 (2A) and section 364.(4) be that Presidency Magistrates are 
not bound to record the examination of an accused in non-appeal- 
able cases, section 370 (f) Criminal Procedure Code would be nuga- 
ory. 

; C. A. V. 

The judgment of the Court was as follows: 

Mukerji, J:—The petitioner has been convicted under section 
65 of the Port Rules framed under the Calcutta Port Act III (B. 
C.) of 1890 and sentenced to pay a fine of Rs. 5 or in default to 
undergo simple imprisonment for 7 days, 

The grounds on which this Rule has been pressed are that 
the petitioner was not examined by the Magistrate after the exami- 
nation ofthe prosecution witnesses and no memorandum of the 
examination of the petitioner was kept by the Magistrate, The 
Records have been destroyed, but the learned Magistrate has sta- 
ted in his explanation that he did examine the petitioner under 
section 342 Criminal Procedure Code. This explanation must be 
accepted and the only question is whether the failure to keep a 
memorandum of the statement of the petitioner can be held to 
have vitiated the trial. The entry in the column of the form 
provided for making a record ofthe plea and the examination 
of the accused is “Denies”. 

Now section 370 Criminal Procedure Code itself does not say 
how the particulars are to be recorded, but there are two other 
sections in the Code from which light has to be gathered on this 
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matter, namely sections 362 and 364. The last words of sub-section 
(4) of section 364 namely ‘or in the course of a trial held by a 
Presidency Magistrate’ weré inserted by the Amending Act of 1923, 
thus making the other sub-sections of that see¢tion inapplicable to 
arecord made by a Presidency Magistrate of an examination of an 
accused persen in the course of a trial held by him, The same 
Amending Act introduced two sub-sections in section 362 namely 
aA and 4. Sub-section 4 dispensed with the recording of evidefice 
and the framing of a charge in non-appealable cases in trials held 
by Presidency Magistrate, but said nothing about the record of 
the accused’s examination. Sub-section 2A expressly provided 
fora memorandum of the substance of the examination of an 
accused being kept by the Presidency Magistrate, signed by he 
Magistrate with his own hand, in appealable cases only. The re- 
sult is that non-appealable cases are now left severely alone, con- 
fined to the protection that section 370 by its own terms would 
afford. Itis idle to imagine that the legislature while expressly 
taking away the necessity to record the evidence and to frame 
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a charge, asit has done by enacting sub-section (4) of section — 


362 in non-appealable cases, thought of a record in full or of the 
substance of the examination of the accused in such cases, 
The result in my opinion, is that it should be held that while 
the column provided for this purpose in the form prescribed by 
section 370 must be filled up, no hard and fast rule was comtem- 
plated as to how that should be done. In the present case the 
word “Denies” has been written inthe column. It may be that 
when the plea was taken and again when the petitioner was exami- 
ned as I must hold that he was examined—he merely denied 
having committed the offence. If that was the fact, the entry was 
sufficient, 

* The Rule should therefore be discharged and I order accor- 
dingly. 
A. T. M, is Rule discharged. 
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T APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Phitp Lindsay Buckland, Knight, Judge. - 


THE SUPERINTENDENT AND KEMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL *. 


v. 
DARBESH ALI & OTHERS. 


Arresi— Indian Penal Code (Act XLV of 1860), Sec. 225 B—Aktempt to evade 
arrest under warrant—Arrest without showing or notifying substance of 
warrant under Sec. 80 Cr. P. C. (Act V of 1898)-—Subsequent rescue of the 
perion arresied— Propriety of conviction—Ffolice Officer's right to arrest in 
circumstances disclosed in Sec, 46 (2) Cr, P. Code. 


Where a Police Officer, entrusted with a warrant forthe arrest of a person 
seizes the person without showing or notifying the substance of the warrant 
to the person arrested, whea he finds there is an attempt to evade or prevent the 
artést, and the arrested person is subsequently rescued from the custody of the 
police officer; ' g 

Held, Sec. 46 (2) of the Code of Criminal Procedure would give the police 
officer right to arrest the person whose arrest under a warrant was sought to be 
evaded ; and in such a case non-compliance of the provisions of sec. 80 Criminal 
Procedure Code would not make the arrest illegal. Therefore subsequent rescue. 
of the prisoner would be an offence under sec, 225 B Indian Penal Codet 

Abdul Gafur v. Queen- Empress (1) and Satish Chandra Rai v. Jodu Nandan 
Singh (2), distinguished. f 


Appeals by the Government under section 417 Criminal Proce- 
dure Code. f 

The facts of the case will appear from the judgment of the 
Court. mb m 

Mr. D. N. Bhattacharya for the Appellant, UE 


Mr. Mahendra Nath Ghosh for the Respondents. 
The jüdgriénts of the Court were as follows :— 


Buckland, J:— These are two appeals preferred by the Local 
Government against the acquittal on appeal of seven persons who 
had been convicted by the Sub- Divisional officer at Feni of offences 


* Govt, Appeals Nos. 11 and 12 of 1928 against an order of K. *C, Chunder, 
Esq. Additional Sessions Judge of Noakhali, dated April 17, 1928, setting aside, 
on appeal, the order of C, Mukerji, Esq. Subdivisional Magistrate of Feni, dated 
February 16, 1928. t 

(1) (1895) I. L. R. 23 Calc. 896. 

(2) (1899) I. L, R, 26 Calc. 748 ; 3 C. W, N. 741. 
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under sections 147 and aas (b) Indian Penal Code and sentenced 
éach to six months rigorous imprisonment—three months under 
each section. * T'he facts of the case, which I take from the judg- 
ment of the Sub-Divisional Officer, were that # police officer had 
been entrusted with a warrant for the arrest of a witness. He 
found her in the house of a man named Yusub and he stated the 
object for ‘which he had come, Yusub asked bim to wait and after 
going away returned with the other accused persons gnd endeavdur- 
ed to remove the witness, Then as she was being removed the 
police officer seized her, The accused persons thereupon assault: 
ed him and rescued the person who was reqüired as a witness 
from the custody of the police officer. The accused persons were 
put on their trial before the Sub-Divisional Magistrate at Feni With 
the result which I have stated. On appeal before the Additional 
Sessions Judge at Noakhali they have been acquitted, the ground 
being that the provisions of section 80 of the Criminal Procedure 
Code had not been complied with. The learned Judge observes : 
“ There is absolutely no evidence to show that the substance of the 
warrant of arrest was notified to Nasibannessa or that the warrant 
was shown to her." Consequently he held that the arrest was illegal 
and that she was not in the legal custody of the police officer and 
therefore there could not be and, in fact, there was not any offence 
under section 225 B Indian Penal Code. The common object 
under section 147 Indian Penal Code being to commit an offence 
under section. 225 B as, according to the learned Judge, there was 
fio offence committed under that section and that object was not to 
commit any such offence, he acquitted the accused of any offence 
under section 147. In support of the view he has taken of sec- 
tion 80 Criminal Procedure Code he has relied on the judgment of 
this Court in Abdul Gafur v. Queen- Empress (1). Our attention has 

been drawn on behalf of the respondents to another decision 
of this Court, Sa/ísk Chandra Rai v. Jodu Nandan Singh (a). 
These cases are clearly distinguishable upon the facts, For the 
determination of this appeal reference must be made to section 46 
of the Criminal Procedure Code. That is to be found in Chapter 
V of the Code, in the part which deals with arrest generally, and 
says :—'' If such person forcibly resists the endeavour to arrest 
him, or atfempts to evade the arrest, such police officer or other 
person may use all means necessary to effect the arrest.” Now, it 
is obvious and indeed only common sense that to an occasion 
within that section section 225 B Indian Penal Code also applies, 


(1) (1896) I. L, R, 23 Calc. 896. (2) (1899) I. L. R, 26 Calc. 748. 


268 


CaiminaL 


1928, 
ve 
The Superintendent 
and Remembrancer 
of Legal Affairs, 
Bengal 


ve 
Darbesh Ali, 
Buckland, F. 


266 


CRIMINAL, 


1928. 
ww 


The Superintendent 
and Remembrancer 


of Legal Affairs, 
Bengal 


Yv. 
Darbesh Ali, 
Buckland, 3. 


. THE CALCUTTA LAW JOURNAL, [Vorn XLIX, 


Omitting so much as is unnecessary for the present purpose, 
“ whoever...intentionally offers any resistance or illegal obstruction 
to the lawful apprehension of himself or of any other person, or 
rescues or attempts 4o rescue any other person from any custody 
in which that person is lawfully detained, shall be punished etc.” 
To say that the apprehension or custody is unlawful inea case where. 
efforts have been made to evade or prevent the arrest and 
res&ue the prisoners because of the provisions of section 8o Criminal 
Procedure Code would bring the law into ridicule, So to insist 
would merely give more time and opportunity to the obstructionists 
to effect their purpose. A police officer who has made an arrest 
without having observed the provisions of section 8o Criminal 
Protedure Code may be able to justify his action under the provi- 
sions of section 46 (2) Criminal Procedure Code. I must not be 
taken as expressing any opinion on the facts of these cases, The 
learned Additional Sessions Judge, overlooking section 46, appears 
to have thought that no arrest can be lawfully made without com- 
pliance with the provisions of section 8o. In my judgment the 
Additional Sessions Judge was wrong in the view he took of the law 
and I would setaside his julgment and direct thatthe cases be 
remitted to the Sessions Judge to rehear the appeals himself 
"on the meríts. : 


Rankin, C. J :—1 agree. . 
D. K. R. Appeals allowed ; Cases remitted to the Appellate Court 
for rehearing on merits. : A 

x" 
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APPELLATE CIVIL. 


Before Mr. Justice B. B, Ghose and Mr. Justice Panton 


RADHA BALLAB DAS Cm. 
- 2. 1929. 
v 


SRIMATI KRISHNA PRIYASHI DASYA AND ANOTHER, 


Decree, execution of— Decree for maintenance in favour of son-in-law— Decree 
against mother-in-law, construction of— Decree, if can be executed, against 
the representative of father-in-law after the death of mother-in-law, judg- 
ment-debter—Decree, tf creates charge on property. 


In a suit brought by son-in-law against his mother-in-law fora declaration 
that he was entitled to a certaia sum of money from the defendant out of the 
estate left by his father-in-law Radhika Mohan Das, the claim being for the 
malntenance of himself, his wife and children, a decree was passed in his favour 
the relevant portion of which was as follows: ‘That it is hereby declared that 
the plaintiff is entitled out of the estate left by Radhika Mohan Das to mainte- 
nance at the rate of Rs. 25 a month. And it is further: ordersd and decreed that 
the defendant do pay to the plaintiff out of the said estate the maintenance 
which accrued due since 29th June 1908 and the sum of Rs. 150 being the amount 
of maintenance due for the six months prior to the said 29th June, 1908. And 
itisfurther decreed that if tho wife and children of the plaintiff cease to reside 
with the defendant the amount of maintenance payable to the plaintiff will be 
regulatéd so as to suffice for the need of himself, his wife and children... And it . 
is further decreed that the plaintiff shall be entitled to realise sums due as main- 
tenance in execution of this decree and without fresh suit." The decree was 
fxecuted from time to time. The mother-in-law died on the 18th May, 1918. 
Thereafter applications for execution were made in 1931, 1923, which were 
all struck off. On the 3rd August, 1925, the present application for execution 
of decree claiming Rs. 4618 and odd annas was made seeking realisation from 
the estate of Radhika Mohan now inherited by his wife and his sister-in-law : 


* Held, upon a construction of the decree, that no charge was created on the 
estate. 


That the decree being a ` personal decree against the widow, after her death e ° 
the decree-holder would not be entitled to any maintenance by execution of the 
decree referred to above, 


Appeals by the Decree-holder. 
Applications for execution of decree. 
Messrs D.L. Khastgir and Susil Chandra Dutta for the Appellant. 


Messrs. Surendra Nath Guha and Ramendra Mohan Majumdar 
for the Respondent who appeared. 
*Appeals from Original Orders Nos. 447 tO 449 of 1926, against the orders 


of Babu Sarada Prosad Dutt; Subordinate Judge, rst Court, of Dacca, dated the x 
29th June, 1926. ve 
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The judgment of the Court was as follows: 

These three” appeals arise out of three execution petitions 
made ofa decree passed by this Court in Appeal from Original 
Decree No. 374 of 1908 dated the sth July rgro, The ques- 
tion in controversy depends upon the true interpretation of the 
decree. Although the learned Subordinate Judge ‘has stated 
many things in his judgment disallowing the claim of the decree- 
holder, it is not necessary to go into allthese matters. The real 
question is whether the decree-holder who was the plaintiff in the 
suit is *entitled to execute the decree against the property in the 
hands of the respondents in these appeals. The plaintiff lived in 
the«amily of Radhika Mohan Das, the original owner of the pro- 
perty, as a domesticated son-in-law. After the death of his father- 
in-law he had disputes with his mother-in-law and it seems that 
he was obliged to leave the house of his deceased father-in-law. 
Thereupon, he brought a suit for maintenance against his 
mother-in-law which was decreed by this Court. The relevant 
terms of the decree with which we are now concerned are these ; 
“That it is hereby declared that the plaintiff is entitled out of the 
estate left by Radhika Mohan Das to maintenance at the rate of 
Rs, a5 a month," It was further decreed that "the plaintiff would 
be entitled to realise the sums due as maintenance in execution 
of the detree without a fresh suit.” The defendant in the “above 
` suit, the widow of Radhika Mohan, is now dead and the decree- 
bolder seeks to realise the maintenance allowed to him by the 
decree from the estate of Radhika Mohan now inherited by his 
wife and his sister-in-law. The question is, whether the decree- 
holder appellant is entitled to realise the money out of the pro- 
perty in their hands. The Subordinate Judge has held that he is 
not. The real question in this case is whether the maintenanct 
allowance given under the decree was made a charge on the 
estate. If it was made a charge on the estate, no doubt the wife 
and the sister-in-law of the appellant would be bound to pay the 
maintenance out of the property and the decree-holder need 
not bring a fresh suit, But if it was not made a charge on the 
estate, then the décree was passed against the widow of Radhika 
Mohan only and so long as she was alive, she was bound to pay 
the sum of Rs. 25 a month out ‘of the estate left by her hus- 
band. 

It is contended by the learned Advocate for the appellant 
that upon a true. and proper construction of the .decree it should 
be held that a charge was effected on the estate by the decree. 


. 
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There is no word expressive of ‘charge’ on the estate. We have 
endeavoured to find in the original plaint if any charge was claimed 
by the decree-holder. The plaint could not be got, but the report 
of the case in which the decree was made isto be found in 15 
C. W. N. page 205.* From the statement of facts in the judg- 
ment at page 307 ofthe report it appears that the decree-holder 
only asked for a declaration that he was entitled to a certgin 
“sum of money from the defendant who was his * mother-in-law 
out of the estate left by Radhika Mohan and the claim was for the 
maintenance of himself, his wife and children. Now, no «harge 
could have been declared by this Court for the maintenance of his 
wife and children on the estate left by Radhika Mohan, having re- 
gard to the fact that, after the death of the widow, the wife of the 
then plaintiff would be entitled to one-half of the estate by right 
of inheritance. In the decree provision is made for the mainte- 
nance of the wife and children of the decree-holder, in case the 
mother-in-law drove them out of the house and refused to main- 
tain them. So itis evident that no charge could have been de- 
clared for the maintenance of the wife and children on the estate 
of Radhika Mohan for the very good reason, as I have stated, 
that the wife would be entitled to one-half share of the estate 
after the death of the widow and the male children would be the 
next rewersioners. Therefore, upon a true constuction of the decree 
it seems to us that no charge was created on the estate and the 
decree was in the same terms as regards maintenance of all and 
so only a personal decree against the widow, It, consequently, 
follows that after the death of the widow the decree-holder would 
not be entitled to any maintenance by execution of the decree 
referred to above. An argument was addressed to us that a part 
of the claim made in one ofthe applications was for arrears of 


Maintenance due during the lifetime of Gobinda Rani, the widow. 


of Radhika Mohan. -Nothing was said with regard to that in the 
Court below and from the application it is difficult to understand 
that any such claim was made. 

These appeals must, accordingly, stand dismissed with costs. 
Hearing fee, one gold mohur in each case, . 


QATM o, Appeals dismissed, 


*The case was also reported in 12 C. L, J. 173—Rep. 
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Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
Justice Mallik. 


BIRESWAR BANDOPADHYA AND OTHERS 
v. D] 
JOGENDRA NATH CHAKRABARTY anD or&ns.* 


e 
Rent, abatement of—Decrease in area for diluvion—Area at the time of incep- 
tion of tenancy, wot shown—Record-of-rights, area at the time of—Bengal 

Tenancy Act (VIII of 1885), Sec. 92, if exhasistive— Burden of proof. 

Rent is paid by a tenant for the use of the land settled with him or found to be 
in his possession and if, for no fault of the tenant, any portion of the land so 
settfed is washed away, he cannot on general principles of justice and equity be 
held liable to pay rent for the portion which hasbeen washed away, - 

Section 52 of the Bengal Tenancy Act is not exhaustive. 


In a suit by a tenant for abatement of rent on the ground of diluvion, he is 
entitled to relief though he has not been able to prove what the rent was at the 
time of the inception of the tenancy or what the area was at the time when the 
rent was assessed or adjusted. j 

Where certain lands are proved to have been washed away and the claim for 
abatement is resisted by the landlord, it lies on the landlord to show that there 
are circumstances which do not entitle the tenant to claim relief. 

It is, in the first place, for the tenant to show that thero is a deficiency in area. 
The onus is then shifted oa the landlord to show that either the tenan? has no 
right to abatement by some express stipulation contained in any document govern- 
ing the tenancy or that there are circumstances which would disentitle the tenant 
to obtain relief. s 


Appeals by the Defendants in No. 32 and by the Plaintiffs in 
Nos. 31, 33-35. - 

Suits for abatement of rent on the ground of decrease in area of 
the tenures covered by the suits out of which appeals Nos. 31, 33*to 
35 arose, and for rent in appeal No. 32. 

The material facts appear from the- judgment, 

Messrs. Brojendra Nath Chatterjee and Satindra Nath Rey 
Chowdhury for the Appellants. 

Messrs, Abinash Chandra Guha and Nerode Chandra Roy for 
the Respondents, * : 

The judgment of the Court was as follows : s 

These appeals must be decreed and for the following reasons 2 


* Appeals from Appellate Decrees Nos. 31 to 35 of 1927, against the decrees 
of Babu Kumud Kanta Sen, Subordinate Judge, 1st Court, of Backargunj, dated 
the 22nd May, 1926. reversing those of Babu Charu Chunder Basu, Munsiff, 4th 

Court, of Patuakhali, dated the 7th September, 1925. 


a 
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The suits out of which appeals Nos. 31, 33, 34 and 35 have 
arisen were commenced by the tenants praying for abatement of 
rent on the ground of decrease in area of the tenures covered by 
the suits on account of diluvion. The first Court held that the 
plaintiffs tenants had been able to prove that the area in each case, 
for which rent had been previously paid by them was larger than 
the area in their possession at the time of the commencement pf 
the suits and that the deficiency in the area was dub to diluvion. 
The-learned Munsiff stated that there was no document forthcom- 
ing from which the original area, that is, the area at the timesof the 
inception of the tenancy could be found out and that there 
were no materials whatsoever on the record by which the extent of 
the original area of the tenures could be traced. He also stated that 
the plaintiffs had been able to produce before him the record-of- 
rights which showed that the recorded area in the possession of the 
plaintiffs at the time of such record-of-rights, namely, in 1go7 was 
larger than the area found, by the Commissioner who had been 
appointed to measure the land, in the possession of the plaintiffs. 
The question then arose as to whether the fact that the tenants had 
been unable to show what the area was at the time of the incep- 
tion of the tenancy would have the effect of barring relief to the 
tenants in the circumstances referred to above. The first Court 
observed as follows: “© Abatement on the ground of decrease in area 
due to diluvion is an ordinary incident of a tenure and my 
opinion is that the tenant is entitled to some relief on this score 
only ifitcan be shown that at some date prior to the institution 
ofthe suit the tenant paid rents for a larger area than in existence 
at present, This does not injure the landlord at all and it is he 
who profits by the tenant's failure due to ignorance to establish the 
orginal area. ‘I'he original area ‘which was surely greater than 
the area taken as the starting basis for calculation being not taken 
into account, the proportion to which the tenant is entitled is 
increased to the advantage of the landlord. For the purposes of 
the suits, I am thus inclined to take the areas noted in the settle- 
ment records as the basis of my calculations. The records were 
prepared long ago and it can be presumed that the tenants are 
paying the recorded rentals for the recorded area.” The first 
Court then went into an elaborate calculation showing what the 
recorded area in the possession of the plaintiffs was as 
tenants in the record-of-rights and what the area found by the' Com- 
missioner in their possession was and gave them the appropriate 
relief on the basis of the difference of the two areas referred to 
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above. The lower appellate Court to which appeals had been 
carried by the defendant landlordiin the above circumstances held 
that the tenasts havjag failel to prove the area for which rent 
had been previously pail by them and the Munsiff having failed to 
find out whether the rent was a consolidated rent, for the entire 
tenure disallowed the abatement granted by the Munsi£, Against 
this decision of the lower appellate Court, the plaintiffs tenants 
have preferred’appeals Nos. 31, 33, 34, and 35. 

In appeal No, 32 which arises out of Suit No. 151 of 1925, the 
plaintif was the landlord and the tenants were the defendants. In. 
that suit which was a suit for rent, the lower appellate Court granted 
a decree to the landlord for the full amount of the rent claimed 
and refused to grant any abatement whatsoever. Against this 
decree, the defendants the tenants have appealed to this Court, 

It appears, as indicated above, that there is no document forth- 
coming showing the inception of the tenancy but that the tenants 
have been able to show that the rent previously paid by them at 
any rate at the time of the record of rights was in respect of a 
larger area than the area found by the Commissioner to be in 
their possesion. Now, it cannot be disputed that rent is paid 
by a tenant for the use of the land settled with him or found to be 
in his possession and if, for no fault of the tenant, any portion of 
the land so settled is washed away, he cannot on generabprinci- 
ples of justice and equity be held liable to pay rent for the portion 
which has been washed away. This is elenientary and has been re- 
ferred tojin a very early case decided in 1864 [Sheikh Knayetooliah 
v. Sheikh Elakeebuksh (1)]. In that case, Sir Barnes Peacock C. J, 
stated that it was settled doctrine that the tenant was entitled to 
abatement for the lands washed away in all cases and even in the 
case where there was a &aóuliaf—if the terms of the hadbuliat 
were not such as to preclude him from claiming that abatement. 
One modern statement of what was stated by Sir Barnes Peacock 
in 1864 is to be found in the case of Nawab Sir Salimullah Baka-~ 
dur v. Kaliprosonno Parbat (a). The rule being one founded on 
principles of natural justice and equity, we have to examine for 
ourselves whether.there is anythiog in the section itself which 
precludes us from giving relief to the tenants in circumstances 
such as have been disclosed on the record, 5 

To start with, it has-been laid down in several cases that section 
52 of the Bengal Tenancy Act is not exhaustive, But be that as 

(1) (1864) W. R, Act. X Ral. 42. 

(a) (1915) 22 C. t^. J. 569- 


. 
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it may, the terms of the section itself show conclusively that in the 
present iustance the tenants have brought their cases within the 
purview thereof. They have shown in each case that the area for 
which rent had been previously paid by them, thatis,íor the 
period betwegn the date of the settlement record and the date of 
the commencement of the suits was larger than the area found to 
be in their possession as would appear from the result of the local 
investigation held by a Commissioner duly appointed in that behalf, 
In other words, they have shown that there is a deficiency in area 
proved by measurement in respect of the tenures or holdings*in their 
possession, That being so, ex facie the tenants have brought their 
cases within the four corners of the sections. Itis said, however, 
that the tenants have not shown what the area was atthe time 
of the inception of the tenancy nor have they shown what the 
state of things was when the rent was assessed or adjusted. There 
is no doubt that the tenants have not shown what the 
area was at the inception of the tenancy nor have they shown what 
the state of things was when the rent was assessed or adjusted. 
But the real question is whether in the circumstances such as have 
arisen here the tenants are to be held disentitled to relief because 
of failure on their part to prove the matters referred to above. To 
hold that the tenants would be disentitled to relief would be to 
hold semething notin accordance with the principles of natural 
justice and equity on which reliance was placed by Sir Barnes 
Peacock C. J., in the case of Sheikh Anayetoollah v. Sheikh Blakee- 
buksh (1) but to go merely by expressions used here and there 
in cases where the landlord was seeking to increase the rent pay- 
able by the tenant on the ground of increase in area. No case has 
been shown to us where ina suit by a tenant for abatement of 
. tent on the ground of diluvion it has been laid down that the 
tenant is disentitled to relief because he has not been able to 
prove what the rent was at the time of the inception of the tenancy, 
or what the area was at the time when the rent was assessed or 
adjustel. Inthe abssnca of any such case, where the facts are 
that certain lands are proved to have been washed away and yet the 
claim for abatement is resisted by the landlord, it must lie on the 
landlord to show that there are circumstances which do not entitle 
the tenant to claim relief. It is, in the first- place, for the tenant 
to show that there is a deficiency in area. The onus of 
proof is then shifted on to the landlord to show that either the 
tenant has no right to abatement by some express ‘stipulation con- 
` (1) (1864) W. R. Act X Rul. 42. 
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tained in-any document governing the tenancy or that there are: 
circumstances which would disentitle the tenant to obtain relief. 
The landlord having, failed to show any such circumstance and the 

onus of proof having been. discharged by the tenants, it follows, in 

our opinion, that the tenants in these cases are entitled to the 
relief claimed. "What the actual measure of such relief would be 
has been found by the learned  Munsiff and we have not enough 
materials on the record furnished by the — iandlord to show that the 
calculation made by the Munsiff in measuring the amount of relief 
to be grfnted to the tenants was in any way wrong. That being so, 

we allow appeals Nos. 31, 33, 34 and 35. 


Appeal No. 32 must also be allowed. It is clear from what has 
been indicated above that, in the suit out of which that appeal has 
arisen, thelower appellate Court has granted a decree for rent for 
the fullamount claimed whereas the decree sheuld have been for 
the amount of rent. claimed by the plaintiff less the amount allow- 
ed on account of abatement of rent; thatis to say, the decree 
should have been for the amount allowed by the Munsiff, 


The result, therefore, is that all these five appeals are allowed, 
the decrees of the lower appellate Court are set aside and those of 
the Court of first instance are restored and affirmed with costs in 
this Court as well as in the Court of appeal below. 


A. T. M. Appeals allowed, 


Before Mr. Justice Garlick and Mr. Justice N. K. Basu. 


SREEMATI JOGENDRA KUMARI DASSYA AND ANOTHER 
v. 
JOGENDRA NATH DUTT AND OorHERSf, 


Rent in kind—Market value or value as stated in Kabuliyat—Dar-makarrari 
lease. . 


A Dar-makarrari Kabuliyat stated: “Iam making a settlement to you for 
ever in Dar-makarrari right‘at an annual rent of 7 Maps of Saja paddy on the 


9 Appeal from Appellate Decree No. 2096 of 1926, against the decree of 
R. C. Sen Esq., District Judge of Bankura, dated the 12th May, 1926, 
reversing that of Babu Amulya Gopal Roy, Munsiff, ist Coutt, Bankura, dated 
the 8th April, 1925. 
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standard of Bankuripai and one Kahan straw. You will pay the settled Saja 
paddy and straw to me and after me to my helrs every year in the month of Magh 
without any increase or diminution from the year 1291 B. S. sessen en sese YON 
will not get reduction of settled rent for any reason such as drought etc. If 
you fail to pay Saja paddy, you will pay excess at the rate of 2 Salis for 
each Map for each year. In future the rent of the said land will never be 
increased of decreased.” Towards the end the following clause occurred: 
"e ae Se eM AT A Be vows WT av. BHA": e 

Held, that the paddy rent and not the price of the paddy, was fixed for 
ever. 

That under the terms of the contract, the parties Intended that the maiket 
price should be paid; it was never intended that the sum of Rs. 28 as the 
price of the paddy and Rs. 2 asthe price of the straw were fixed for ever: 
S. A. No. 2488 of 1923, dec:ded on toth February, 1926, distinguished, 


Appeal by the Plaintiffs. 
Suit for recovery of arrears of rent in kind. 
The material facts appear from the judgment. 


Dr. Naresh Chandra Sen Gupta and Mr. Urukramdas Chakra- 
varti for the Appellants. 


Messrs. Panchanon Ghose and Sailendra Nath Banerjee for the 
Respondents. : 


"Mr, Ramendra Mohan Majumdar (for Mr. Biraj Mohan 
Majumdar) for the Deputy Registrar. 


The judgment of the Court was delivered by 


° Basu J:—This is an appeal from the judgment and decree of 
the District Judge of Bankura reversing the judgment and decree 
of the Munsiff at Bankura ina suit for recovery of arrears of rent 
in kind. The learned Munsiff decreed the suit in full, He held 
that the plaintiff was entitled to the market price of the paddy 
and not the price stated inthe Kabuliyat. The learned District 
Judge held that the plaintiff was entitled to the price stated in the 
Kabuliyat and not the market price as allowed by the Munsiff. 
The plaintiffs prefer this appeal. The question involved in the 
appeal is whether the plaintiff is entitled to the market value of the 
paddy and straw reserved as rent in the Kabuliyat or the price of 
the same as stated init. The material portion of the Kabuliyat 
is as follows :—“I am making a settlement to you forever in Dar 
Mukarari right at an annual rent of 7 maps of Saja paddy on the 
standard of Bankuripai and r Kahan straw, You will pay the settled 
Saja paddy and straw to me and after me to my heirs every year in 
the month of Magh without any increase or diminution from the 
year 1291 B. S. You will enjoy the said land from generation to 
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generation according to your will in your own jote either by settling 
the jote or by settling after constructing huts, You will not get. 
reduction of settled, rent for any reason such as drought ete. If 
you fail to pay Saja paddy, you will pay excess at the rate of'a 
Salis for each Map for each year. In future the rent of the said, 
land will never be increased or decreased. On these terms after 
‘accepting Kabuliyat for ever, Dar Mokarari Potta is granted for 
ever. The clause in the sentence "Qw we Seq APTA PAT 2,; 
Ow ators WAT Wey Beta” has been translated on the side of the 
appellafit as the price of the aforesaid 1 Kahan of straw is estimated 
to be Rs. 2 and the price of the. aforesaid paddy is estimated to be 
Rs. ad. On the side of the respondent it is said that it should be 
translated as “the price of the aforesaid 1 Kahan of straw will be 
Rs, 2 andthe price of the aforesaid paddy willbe Rs, 28.” What has 
been fixed for ever is the paddy rent and not the price of the paddy. 
No money rent is fixed in the Patta nor is there any stipulation 
in the Patta to the effect that in the event of the failure of payment 
of paddy and straw so much money would be paid. Ithas been 
urged on the side of the respondent thatif itis held that it was 
intended by the parties that the market price would be paid then 
it would be seen that the rent was not fixed asthe price would 
vary from year to year. What was intended by the parties was that 
the paddy rent would be fixed forever. It clearly goes to*show 
that the .clause regarding the price of the paddy which was 
inserted towards the end of the Potta was for other purposes, , 
namely for the purposes of stamp duty and registration. Reference 
has been made to several rulings of this Court on this point, But 
each case must be decided upon the terms of the contract ; and 
having regard to the terms of the contract in the present case we 
are of opinion that it was intended by the parties that the market 
price should be paid and that it was never intended that the sum 
of Rs. 28 as the price of the paddy and Rs. a as the price of the 
straw were fixed for ever. Reference has been made to an 
unreported decision in appealfrom appellate decree No. 2488 of 
1923 dated the roth of February 1926. The paper-book of that 
case has been put fp before us, The terms of the lease in that 
case at first sight would seem to be similar to those in the present 
case, But in the present case the terms are really distinguishable 
from those in the other case. In the case no doubt it was men- 
tioned that the price of the Saja paddy would be Rs. 27. After 
that clause it was stated that it was to this effect that a Dar 
Mukarari Potta was granted. In the present case as I have. already 
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said there is nothing in the Pottah aiter the clause regarding the. Civit. 
price of the paddy and straw. In these circumstances we think 1928. 
that we should hold that the plaintiffs are-entitled to the market aeu 
. Sreemati Jogendra 
price of the paddy and straw. ; Kumari Dassya 


Another point has been urged in this appeal to the effect that, Jogendra Nath Dutt. 
the decisibn in Rent Suits Nos. 857 of 1912, 358 of 1916 and 84 of 


Basu, J. 
'192e would operate as res judicata on the question, as regards this — 
point. In Rent Suit No. 857 of 1912 and Rent Suit No. 358 of s 


1916 the question now raised was not raised atall. The subject 
matter of the suit in the present case is not the same as in those 
suits and in rent suits the causes of action are always different, * 
As this question was not raised in the previous suits the deeision 
in those suits would not «operate as res judicata, In any of these 
fent suits there was not a prayer for a declaration.that the plaintiffs 
were entitled to the market price of the paddy as part of the 
substantive relief and the Court did not declare in these suits that 
the plaintiff was entitled tothe market price of the paddy. 1n 
Rent Suit No. 84 of 1920 this question was no doubt distinctly 
raised but it appears that the present defendant No. 6 was nota 
party to that suit, The learned Munsiff has gone into these 
questions in detail in his judgment. In these circumstances we 
hold that the decision of the previous suits will not operate as 
res judicata, d ; 


Forthe above reasonsthe appealis allowed. The judgment 
tind decree of the learned District Judge are set’ aside and those 
of the Munsiff restored, The appellants will get their costs ir 
this Court'a8 well as in the lower appellate Court, $us 


A. T. M. S Appeal allowed. 
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Before Mr. Justice B. B. Ghose. 
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Contract—Consideration—Breach— Damages, 
The plaintiff's allegation was that he asked the defendant to bring à Thakur 
* tothe house onacertain date for festival, He had made arrangement for 
Bhog gnd feeding of guests. The defendant promised to bring the Thakur 
to his house on that date but failed to do so. Thereupon the guesis who had 
arrived did not partake of the food prepared by the plaintiff and went away. 
This caused loss to the plaintiff and he thereupon sued the defendant for dama- 
ges, There was no finding that the defendant promised to bring the Thakur 
to the plaintiffs house in consideration of the plaintiffs inviting a number of 
people to dinner : 


Held, that as there was no consideration for the promise, the suit was not 
maintainable: Xedar v. Gorie Mahomed (1) distinguished. 
" Application for Revision under section 25 of the Provincial 
Small Cause Courts Act by the Defendant. 


Suit for damages. 


. The material facts appear from the judgment. 


Messrs. Sitaram Banerji and Harendra Nath Mukerji for thee 
Petitioner. 


Messrs. Manmaiha Nath Ray and Surja Kumar Aich for the 
Opposite Party. - 


+ The following judgment was delivered :— 


B. B. Ghose, J :—This Rule was granted at the instance of the 
February, ao. defendant who has been made liable for Rs.37 and odd aa 
damages for what has been called a breach of contract. The 
case is somewhat peculiar. The plaintiff's allegation was that he 
asked the defendant -to bring a Thakur to his house on a certain 
date for a festival) He had made arrangements for Bhog and 
feeding of guests, The defendant promised to bring the Thakur 
to his house on that date but failed to do so. Thereupon, the 


*Civil Revision No, 1508 of 1928, against the decision of Mr. S, Banerji 
Munsiff, 2nd Court, of Contai, having powers of a Court of Small Causes, 
dated the 8th September, 1928. 

(1) (1886) I, L, R. 14 Calc. 64. 


* 


- 
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guests who had arrived did not partake of the food prepared by the 
plaintiff and went away. This caused loss to the plaintiff and the 
plaintiff, therefore, sued the defendant for damages. The learned 
Small Cause Court Judge allowed half of the claim made by the 
plaintiff, because he thought that no satisfactory evidence had been 
given as to the amount of the loss incurred by him on account of 
the defendant's failure to bring the Thakur. Itis not necegsary 
for the purpose of this case to decide who the real shebait of the 
Thakur was or who its owner was. The plaintiff’s case is that one 
Jiban Das had the Thakur which he left in the custody of the 
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defendant, The defendant's case seems to be that he is the owner 2 


of the Thakur and he being an old man, his nephew performs the , 


Sheba and is in. charge of the deity now. The Small Causé Court 
Judge has found that there was whatis called a Chukti by the 
defendant to bring the Thakur to the plaintiffs house on that 
particular‘day. He has also found that the plaintiff had invited 
a number of guests who dispersed after sometime in the:evening 
as the Thakur was not brought and no Bhog was offered. It may 
be taken as a fact that the learned Small Cause Court Judge 
intended to find that the guests did not partake of the food that 
was prepared by the plaintiff. The question is—does the act of the 
defendant give rise to any legal liability for which he should be 
cast sin damages ‘or, in other words, was there any contract 
-enforceable in law for breach of which the defendant would be 
liable for damages? Itis contended on behalf of the petitioner 
* that there was no consideration for the promise, which could be 
legally enforced and that being so, there was no breach of a legal 
contract for which the defendant could be made liable for damages. 
In support of his argument he put forward the familiar illustration 
pf A asking B to dinner and the failure of B to attend, in which 
case there being no legal obligation on the part of B, there would 
not lie suit for damages for breach of the promise to come and 
dine. The learned advocate for the plaintiff opposite party 
argues that there was consideration forthe promise made by the 
defendant to bring the Thakur to his house, because the plaintiff 
did invite a large number of persons to partake of the Bhog on the 
belief that the defendant would bring the Thakur to his house. 
He refers to the definition of ‘Consideration’ in the Indian Contract 
Act in support of his contention, On reading the definition it 
seems to me to be very difficult to say that the plaintiff who is in 
the position of the promisee did something at the desire of the 
promisori,e, fhe defendant petitioner in this case, There is 
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nothing in the facts found which can support the contention that 
the defendant asked the plaintiff to invite a number of persons as 
a concideration for the promise of his taking the Thakur fo his 
house. Reliance, again, is placed on behalf of the opposite party 
to the case of Kedar Nath Bhattacharji v. Gorie Mahomed (1) 
in support of his argument, There, the defendant put down his 
name asa subscriber for the building ofa Town Hall in How- 
rah. The learned Chief Justice, Sir Comer Petheram, in deli- 
vering the judgment ‘of the Court observed at page 66: “It is 
clear that there are a great many subscriptions that cannot be 
recovered, A man for some reason or other puts his name down 


for a subscription to some charitable object, for instance, 


but tf amount of his subscription cannot be recovered from him 
because there is no consideratioa." In fhat particular case, how- 
ever, he found on the facts that there was consideration fer the 
promise made by the subscriber to pay money for the building 
ofthe Town Hall This case may be said to be akin to the facts 
of the case which I have now to deal with: but it does not 
cover the facts of the present case, If there had been any © 
finding to the effect that the defendant promised to bring the 
Thakur to the plaintiffs house in consideration of the plaintiff's 
inviting a number of people to dinner, there might possibly have 
been a case for damages against the defendant if he had sailed 
to keep his promise. But there is nothing im this case which 


may be construed as consideration for the promise which the 


defendant is said to have made to the plaintiff for bringing the" 
Thakur to the plaintiffs house. Under these -circumstances, in 
my opinion, the suit of the plaintiff was not maintainable. The 
Rule is, accordingly made absolute and the suit of the plaintiff 
dismissed with costsin both the Courts. Hearing fee, one gold 
mohur. , 


A. T. M. Rule made absolute, 


(1) (1886) I, L. R. 14 Calc. 64. 


Vor. XLIX.) HIGH COURT, 


APPELLATE CIVIL. 


Bejore Sir Arthur Hubert Cuming, Knight, Judge, and Mr. 
Justice Pearson, 


PROFU LLA CHANDRA BASU AND ANOTHER 
9. 
KSHETRA-LAL SINHA ROY AND oragzns.* 


Limitation— Limitation Act (1X of 1908), Sch. 1 Art. r20—Bringing sutt for 
rent, if attempt to disturb. possession—Injunction, if valid—Resttaining 
execution of rent decree to be passed—Decision in section 105 Bengal 
Tenancy Act (VIII of 1885) proceeding—No prayer for correction ef eniry— 
No fraud—Res judicata. i 
Mere bringing of suits for Tent against & party is not an attempt to 

‘disturb his possession of the property in question. 

It is not open to a Court to grant injunction restraining the defendant from 

realisiug rents in execution of any decrees that he might obtain. , 


A suit was brought praying for a declaration that certain lands held. by the 
plaintiffs were rent free under the defendant, for confirmation of their posses- 
sion and for injunction restraining the defendant from executing any decrees 
for rent which he might obtain in certain rent suits which he had brought 
against them. They also alleged that the defendant landlord had wrong- 
fully got the lands recorded in the Record-of-Rights as liable to pay rent 
“and theneraudulently got rent assessed for them under section 105 of the 
Bengal Tenancy Act: 

Held, that the period of limitation applicable to the suil was 6 years 
under article 120 schedule I of the Limitation Act and the time ran against 
the plaintiffs from the date of the institution of the rent sults and not from 
the date of final publication of the Record-of-Rights, as they did not ask or 
the correction of any entry in the Record.of-Rights : Dina Nath v. Rama 
Nath (1) followed ; Rajani v, Monaram (a) distinguished. 

That when thevdecisign (which was ex parte) in proceedings under section 
105 of the Bengal Tenancy Act was not obtained by fraud, the plaintiff's 
suit was barred by the principle of res judicata. 

Appeals by the Plaintiffs, 

Suits for declaration. 

The material facts appear from the judgment, 

Messrs. Sarat Chandra Bose, Santosh Kumar Bose and Sisir 
Kumar Bangrjes for the Appellants. 


*Appeals from Appellate Decrees Nos, 2684 to 2686 of 1926, against the 
decreas of Babu Satis Chandra Bose, Subordinate Judge of Burdwan, dated the 
Isth September, 1926, reversing those of Babu Khagendra Nath Dutta, Munslff, 
-st Court, of Burdwan, dated the 26th March, 1935. 

(1) (1915) 23 C. L, J. 561. (2) (1919) a3 C. W. N. 883. 
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Messrs, Sitaram Banerji and Bejoy Prosad Sinha Ray for the 
Respondent who appeared. 

The judgments of the Court were as follows : 

Cuming, J. : These three appeals arise out of three suits in 


Kshetra Lal Sinha Which the plaintiffs sought for a declaration that certain lands were 


Roy. 
February, 19. 


held by them rent free under the defendant as the defendant land- 
lard had wrongly got these lands recorded in the record of rights as 
liable to pay rent and then fraudulently got rent assessed for them 
under section ros of the Bengal Tenancy Act. The plaintiffs also 
askedfor confirmation of their possession and also for an injunc- 
tion restraining the defendant from executing any decree for rent 
which he might obtain in certain rent suits which he had brought 
against them, 

The first Court decreed the suits ho Iding that the plaintiffs 
were entitled to a declaration that the lands were /akhiraj lands, 
That Court also confirmed their possession and issued permanent 
injunction on defendant No.1 restraining him from realizing in 
execution the amounts of the decrees which he had obtained ‘for 
rents for these lands, The defendant appealed to the District 
Court. The learned Subordinate Judge held that the suits were 
barred by limitation and further that they were barred by section 
109 of the Bengal Tenancy Act, With regard to the question of 
limitation he held that the suits were governed by article 120 of” 
the Limitation Act which provides a period of six years He 
held that time ran against the plaintiffs from the date of the 
final publication of the record of rights and hence the suits were 
barred by limitation. He further found that section tog of the 
Bengal Tenancy ` Act was a bar to the present suits, The defen- 
dant had made an application under section ro5 of the Bengal 
Tenancy Act fora declaration that these lands were not rent-fjee 
lands but rent paying lands and to havea fait rent assessed upon 
them, These proceedings were decided ex parte against the 
present plaintiffs. The learned Subo rdinate Judge held that these 
questions were res judicata and the present suits were barred. As 
regards the question of limitation the first question decided by 
the learned Subosdinate Judge was whether article r20 or article 
142 or 144 of the Limitation Act applied to the present cases, 
In other words whether 6 years or ra: years rule of limitation 
applied to the cases, The plaintiffs had added to their declara- 
tory suits prayers for confirmation of possession and an injunction 
that the defendants might be restrained from realizing rents in 
execution of any decrees that he might obtain in certajn rent spits, 


Vor XLIX.] HÍGH COURT, 


With regard to the prayer for confirmation of possession the 
learned Subordinate Judge has held, and I agree with. him, that 
there was no cause of action which would justify the plaintiffs in 
asking for confirmation of their possession, that no attempt has 
been made by the landlord defendant to dispossess the plaintiffs 
"orinany way to disturb their possession. Mere bringing of suits 
for rent against a party is not an attempt to disturb his possessien 
of the property in question. I agree therefore with the learned 
Subordinate Judge that the prayer for confirmation of possession is 
entirely unnecessary. Therefore on that account the pldintiffs 
cannot have the period of limitation for 12 years, The next 
question is whether the application for an injunction was necesgary 
or not or indeed whether it, was a prayer which the plaintiffs could 
ask for. What they asked for, as far as we can see was an injunction 


restraining the defendant from realizing rents in execution of any 


decrees that he might obtain. I do not think that it was open to 


the Court to grant any such injunction, The injunction which. 


they asked for was an injunction restraining the defendant from 
executing any rent decrees which he might or might not obtain. 
He had not obtained any decree for rent. The prayer for the 
injunction was clearly premature and it could not be asked for or 
granted in the present suits, It is, therefore, clear that the period 
of limitation applicable to the present suits is six years as held by 
the learned Subordinate Judge. 

e The next point to be considered is from what point of time 
does time run against the plaintiffs. The respondent contends 
that the time runs against the plaintiffs from the date of the final 
publication of the record of rights in which case admittedly the 
plaintiffs’ suits are barred. In support of this contention he relies 
opthe case of Rajani Nath Pramanik v. Monaram Mandal, (1) 
The appellants contend on the contrary that time runs from the 
date when the defendant made an actual claim against them on 
the strength of the entry in the record of rights which claim they 
contend was made when the defendant sued them for rent on the 
basis of rent assessed in section 105 proceedings and ef the entry 
in the record of rights that the lands are liable *to pay rent, and 
they rely ppom the decision in the case of Dina Nath Das v. 
Rama Nath Das. (a) The question as to which decision is 
applicable to the present cases would depend upon the relief that 
the plaintiffs sought for in the plaint, I have carefully considered 
the plaint, There it does not appear that the plaintiffs asked for 


(1) (1919) a3 C, W. N. 883, (a) (1915) 23 C. L. J. 561. 
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thé correction of any entry in the record of rights. Their prayer 
would. seem to be fora declaration that they bad rent-free title 
to the properties in question. Incidentally, no doubt, they referred 
to the entry in the record of rights as showing that their title was 
not rent-free, But they did not specifically ask fgr the .correc- 
tion of any entry in the record of rights. Therefore it seems to me `° 
quite clear that the decision which applies to the present cases is 
not the decision in the case of Rajant Nath Pramanik v. Monaram 
Mandal (1) but the decision inthe case of Dina Nath Das v. 
Rama Nath Das. (2) That being so, I think it is quite clear that 


‘the time beganto run against the plaintiffs from the date of 


the institution of the rent‘suits. Therefore so far as the question 
of the limitation is concerned it must , be decided in favour of 
the appellants. 


"There remains now to be decided the second point raised by 
the appellants which was decided against them in the lower appel- 
late Court, namely, that the suit was barred by the principle of 
res judicata, The appellants allege that the decision in the proceed- 
ings under section 105 of the Bengal Tenancy Act .was obtained 


| by fraud. The trial Court held that there was nothing to show 


that the decision in the proceedings under section 105 which the 
defendant no. 1 had obtained was obtained by fraud. This- finding 
as far as can be seen has gone.unchallenged in the. Court of appeal 
below. We must, therefore, take it that this decision in: proceedings 
under section 105 was not obtained by fraud as alleged by the 
plaintiffs. If that is so then clearly the: plaintiffs’ suits are barred 
by the principle of res judicata. . ` 


The result therefore, must be that the appeals must fail and ate 
dismissed with costs. 


Pearson, J iud agree. 


A. T, M, Appeals dismissed, 
= (1) (1919) 23 C. We N: 883, 20 Q0 Go) 33 Ql. puse 


Vor. XLIX HIGH COURT, 


. Before Mr. Justice M. IN. Mukerji and Mr, Justice 
S. C. Mallik; 


CHANDI CHARAN LAW” * 
: ^ Tg. 
* SREEMATI LAL BEWA AND OTHERS,* 


. 
Res judieata—Decisios under section 106 of the Bengal Tenancy Act (VIII of 
1885) —Suit for possession-—Presumption— Burden of proof — Limits of tenure. 


A prayer for possession cannot be included in a suit under section Io6 of the 
Bengal Tenancy Act. 


A suit was brought to recover possession of a tank with its banks on declara- 
tion of the plaintiffs title therein. The tank and its banks were recogded in 
the Record.of-rights, 8 annas as, held by defendant No. I in Niskar right and 
ths remaining 8 annas as held by the defendants Nos. 2 to 5o in different tenure 
rights under the plaintiff. The plaintiff Instituted a suit under section 106 of 
the Bengal Tenancy Act for correction of the entry in so far agit related to the 
former 8 arnas, alleging that it was Mal property but failed therein. He then 
instituted the present suit alleging as regards the former half that it was not 
the Miskar property of the defendant No, 1 but was part of his own Mal 
property, and as regards the latter half that the defendants 2 to 5o had no 
concern with or right to the, same: 


Held, that the decision in the suit under section Io6 of the Bengal Tenancy 
Act operated as a bar to the present suit } Cases on the point reviewed. 

Wheh the settlement &&afían was against the plaintiff, he had to rebut the 
presumption of its correctness. That on account of that presumption the defen- 
dants need not establish the limits of their tenures which lay within the zemin- 
s R 
dari of the plaintiff. 

Appeal by the Plaintif. 
The material facts appear from the judgment. 


Messrs. Narendra Chandra Bose and Satyendra Nath Mitter 
for the Appellant, 


Mr. Bhagirath Chandra Das for the Respondents, 


Mr. Biraj Mohan Majumdar for the Deputy Registrar, 
i C, A. Y. 
‘The judgment of the Court was as follows : 
This appeal has arisen out ofa suit to recover possession of a 
tank with jts banks on declaration of the plaintiffs title therein. 
The suit has been dismissed by both the Courts below, 


*Appeal from Appellate Decree No. 2246 of 1926, against the deciee of Babu 
Rasik Mohan Bhattacharjee, Additional Subordinate Judge of Noakbali, dated 
the 29th July, 1926, affirming tha of Babu Ashutosh Das, Munsiff, 3rd Court, at 
Feni, dated the 3oth August, 1923. 
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The tank and its banks were recorded in the Record of Rights, 
8as, as held by the defendant No. r in Wiskar right and the 
remaining 8 as, as*held by the defendants Nos, a to 5o in different 
tenure rights under the plaintiff, The plaintiff instituted a 
suit under section 106 Bengal Tenancy Act for correction of the 
entry in so far as it related to the former 8as, alleging that it was 
hi8 sal property but failed therein. He then instituted the pre- 
sent suit alleging as regards the former half that it is not the 
nis&ar property of the defendant No. 1 butis part of his own mal 
property, and as regards the latter half that the defendants a to 5o 
have no concern with or rights to the same, 

The Courts below have held that the decision in the suit under 
section 106 Bengal Tenancy Act operates as a barto the present 
suit, This view is challenged and itis said that as the Revenue 
Officer had no jurisdiction to go into the question of title and could 
not make a decree for recovery of possession the decision cannot 
bar the present suit. 

From the decree in the suit under section 106 Bengal Tenancy 
Act which is on the record it appears that the plaintiff prayed 
therein that the entry in the Khatian might be corrected by 
recording that the defendant No.1, had no Wiskar right and that 
the land was held by the defendant under the plaintiff and was 
liablé to assessment of rent, It is quite true that the prayer for 
possession was not and could not be included in the suit under 
section 106: This is a proposition for which no authority is 
needed ; but as this relief will not be available to the plaintiff until 
he can get some sort of title established, what has to be seen is 
whether the declaration of the title that he seeks foris barred by 
reason of the decision in the suit under section 106. In support 
of the proposition that the Revenue Officer had no authority “to 
determine tbe question reliance has been placed upon certain deci- 
sions, which, as well as those in which a contrary view has been 
taken, will now be noticed. 

In the case of Mohunt Padmalan Ramanuj Das v. Lukmi 
Rani (1) there is a passage in the judgment of Woodroffe J, which 
would seem to indfcate that the question of possession alone 
should be considered in a suit under section 106 ; butdCoxe J, ob- 
served that “it is evident that in proceedings under the Bengal 
Tenancy Act no disputes of title between rival proprietors, consi- 
dered merely as proprietors, can legitimately arise" (P. 13) and 
again that suits under section 106 are “suit, between tenant 

(1) (1907) 18 C. W, N. 8. 


Vor. XLIX.] HIGH COURT, i 


and tenant or between landlord and tenant in which ques- 
tions other than that of possession may legitimately arise" (P. r5) 
The ‘observations of Woodroffe J, should, therefore, be taken 
as limited to the peculiar facts of the case, namely that the dis- 
pute concerned two rival properties without any question arising 
between any of them and the tenants. The case of Ram Chandra 
v. Nandananda (1) in which Mohss? Padmalav's case (a) was 
referred to does not help the appellant because there* the question 
of possession had not at all been investigated, and while remanding 
the case for an investigation of that question it was observed ‘that 
the Bengal Tenancy Act deals with relations of landlords and 
tenants and it is not part of its purpose to regulate disputes belween 
rival proprietors execpt in so far as such disputes affect their “rela- 
tion with their tenants, and the view of Coxe, J in Mohwnt Padma- 
Jav's case (2) was adopted and affirmed by the learned Judges. The 
view of Coxe J. in Mohunt Padmalav’s case (2) was agreed in by 
Carnduff J. in Æssar Ali v. Yakub Aili (3), Another case on 
which considerable reliance has been placed on behalf of the 
appellant is that of Aswini Kumar Aich v. Sarada Charan Basu (+). 
In that case there was an observation to the effect that “hese 
matters (meaning prayer for declaration of title and recovery of 
possession) are entirely foreign to the jurisdiction of the Revenue 
Officer ynder section 106.” The suit, in that case, as far as may 
be gathered from the report, was a suit between two rival proprie- 
tors, but whatever that may be not much weight was attached 
tå this observation in the later decision in the case of Apurba 
Krishna v. Atarmani (3) in which all these ‚cases were reviewed aud 
jt was said that in a suit under section 106 of the Bengal Tenancy 
Act for correction of the Record of Rights, when the Revenue 
Officer proceeds to decide the dispute, he has to determine not 
merely whether certain words should or should not remain 
unchanged in the records but also whether the facts described by 
these words are correct. Inthe case last mentioned the conten- 
tion that the scope of the suit should not extend to questions of 
title was overruled, There are a few other cases upon which 
reliance was placed on behalf of the appellant and so they deser- 
ve specific mention, One is Kai Sundari Debya v. Girija Sankar 
Sanyal (6).°That case decided that where a plaintiff not only seeks 


(1) (1913) 19 C. L. J. 197 5 18 C. W. N. 938. 

(2) (1907) 13 C. W, N. 8. 

(3) (1911) 13 1. C. 3114 (4) (1916) 24 C. L. J. 79. 

(5) (1920) 64 I. C. 889. (6) (1911) 15 C. W, N, 9741 19 C. L. J. tor, 


287 


CIVIL. 
1989. 
bread 
Chandi Charan Law 
Ve 
Sreemati Lal Bewa. 


— 


288 


Civi. 


1929. 
ww 
Chandi Charan Law 


Ve 
Sreemati Lal Bewa. 


f ded 


THE, CALCUTTA LAW JOURNAL, (Vor. XLIX. 


for correction of entry in the record of rights which isin favour of 
the defendant but also asks for recovery of po ssession from the latter, 
who, he concedes, has been in possession from before the date 
of final publication, those reliefs could not properly be secured 
by a suit under section 106 and the proper course for the 
plaintiff was to bring a civil suit, because as between landlords 
of, neighbouring estates the only question that can be raised 
ina proceedihg under section ro6 isas to possession at the date 
of the final publication, Another case is Pran Krishna Saka v. 
Trailokya Nath Choudhuri (1) where it is held that a person 
who is notin possession of land which is claimed as rent-free 
at the date of the Record of Rights, cannot have the mere ques- 
tion” of his title to hold the land rent-free tried in a suit under 
section 106 and as the Revenue Officer cannot give him possession 
hecan get only complete remedy in a civil suit. These two 
decisions were passed in appeals in suits under section 106, and 
if in the present case the plaintiff had alleged in his suit under 
section 106 that he was out of possession and merely asked for 
declaration of his ma/ right, it might on the authority of these de- 
cisions have been held that the suits were incompetent, We 
are not however concerned with any such questionin the pre- 
sent case: it should be noted that in the suit under section 106 
the plaintiff never admitted that he was out of possession but 
on the other hand he proceeded there on the footing the land was 
held under him by the defendant No. 1. Aricther case relied 
upon on behalf ofthe appellant isthat of <Asrafannessa v. Hem 
Chandra Chaudhury (2), That was a case in which the dispute 
raised in the suit under section 106 was one between rival co- 
owners only and wasa dispute with which the Bengal Tenancy 
Act had little to do. Lastly was cited the case of Ram Narayan 
Singh v. Su&Adeo Teli(3); but beyond the fact that it approves of the 
decision in Aswini Kumar Aich v. Saroda Charan Basu (4) it 
has no relevancy. ‘That a question of title of the present charac- 
ter may be gone into by a Revenue Officer and if decided by 
him concludes the parties under section 107 has been held in 
Apurba Krishna V. Sh yama Ch, Faramanik (5). It is not possible, 
in view of the pleadings so far as may be gathered from the 
decree under section 106 and the pleadings in the present suit, 
to say that the dispute waa between two rival proprietors, 

(1) (1915) 19 C. W. N. 911. (2) (1926) 44 C. L. J. 467, 

(3) (1928) 1. L. R, 7 Pat. 786. (4) (1916) 24 C. L. J. 79. 

(5) (1919) af C. W. N. 223. E 


Vor. XLIX.) HIGH COURT. 


The decisions of the Courts below, so far as the first contention 
of the appellant is concerned, appears to us to be correct. 

As regards the other 8 as, share it has bgen urged that the 
onus of proof has been wrongly placed. We are of opinion that 
the Settlement Khatian is against the plaintiff, the plaintiff has 
to rebut the presumption of its correctness; and although apart 
from that presumption it would be for the defendants to esta- 
blish the limits of their tenures which lie within ‘the zemindary 
of the plaintiff, still where, as here, that presumption exists the 
point of view from which the Subordinate Judge dealt with the 
matter cannot be said: to be incorrect, It has also been urged 
that the question of the plaintiff's title by purchase of an 1 ,ünna 
share should have been gone into, but the Subordinate Fudge 
in our opinion has given ‘sufficient reason for declining to accede 
to the appellant’s prayer in this respect. 

We accordingly dismiss the appsal with costs. 


A. T. M, : Appeal dismissed. 


Before Mr. Justice M. IN. Mukerji, 


IDOL SREE BRINDABAN CHANDRA THAKUR JIU BY 
HIS SHEBAIT HARI PROSANNA BARMAN 


T. 
NISHAPATI SAI * 


Sub-division—-Bengal Tenatcy Act (VIII of 1885), Sec, 98—Question of law— 
e Separate realisation of rent. 


The question whether there has been a division of the tenancy such as is 
recognised by section 88 of the Bengal Tenancy Act or not, isa question of 
law, The High Court in second appeal has to see what are the facts that have 
been found as justifying an inference of law to the effect that there has been a 
sub-division within the meaniag of section 88. 


, A mere separate realisation of rent is not sufficient to constitute a division 
of the holding within the meaning of section 88 of the said Act: Gour Mohun 
v. Anund (9) and other cases. 


* Appeal from Appellate Decree No. 85 of 1928, against the decree of Babu 
Satish Chandra Basu, Suboidinate Judge of Burdwan, dated the 8th September, 
1927, affirming that of Babu Tej Chandra Mukerjee, Munsiff, 4th Court, of 
Burdwan, dated the 41st September, 1926, 

(1) (1874) 22 W. R, 295. 
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Appeal by the Plaintiff. 
Suit for rent. 
The material facts appear from the judgment. 


. Mr. Panchanan Ghose (for Mr. Gopendra Nath Das) for the 
Appellant, . ! 


JVo one for the Respondent, 

‘The following judgment was delivered :— 

Mukerji, J:—This appeal has been preferred from the decree 
of the Subordinate Judge of Burdwan affirming on appeal that 
passed by the Munsiff, 4th Court, Burdwan. The appeal arises 
out ofa suit for rent. The plaintiff instituted the suit for rent for 
recovery of paddy rent for two years namely, 1330 and 1331 at the 
rate of two Maps one Sali of paddy per Annum with cesses and 
damages. The suit was instituted on the allegation that the 
defendant's tenancy consisted of two plots of land, The defence 
set up was that of the two plots,——Nos. x and 2 mentioned in the 
plaint, No, 2 did not form a part of the tenancy but a different 
plot of which the plaintiff was in possession of a part of it 
instead, and so the rent should be suspended. It was also pleaded 
on behalf of the defence that under an arrangement between the 
parties the defendant was in possession of plot No. x only for 
which he had to pay only half the rent. The trial Court he]d that 
plot No, 2 of the plaint did not appertain to the jama and that the 
other plot of the jama which was not mentioned in the plaint was 
in the landlord’s possession, but as there was sub-division of the” 
jama the defendant was not entitled to get any suspension or 
abatement of rent and the defen dant therefore was liable to pay 
half the rent. The learned Munsiff therefore made a decree in 
favour of the plaintiff at the rate of half thy rent claimed ; namely, 
for two Maps, r Sali of paddy asrent for the two years in suit 
together with cesses and damages, Calculating the price ata 
certain rate and on the basis of a certain standard, to which it is 
not necessary to refer as no objection has been taken thereto here, 
the learned Munsiff gave the plaintiff a decree for Rs. 25-1 anna 
and 7 pies together with proportionate costs and interest at 67/ 
per annum, This decree, as I have already stated,’ has been 
affirmed on appeal by the Subordinate Judge, . i 

The learned Subordinate Judge has not thought it necessary to . 
go intothe question asto whether plot No. 2 of the plaint 
appertained to another jama or not, or whether the other plot 
which the defendant said formed part of this tenancy was one in 


Vor, XLIX.] HIGH cout. 


respect of which the plaintiff had dispossessed the defendant, 
because he found that there was sub-division of the jama and that 
in consequence thereof the defendant was liable to pay half the 
‘rent claimed in the suit for being in possession of plot No. r. It 
is this finding on the question of sub-division which both the 
Courts below have arrived at and recorded in their judgment that 
‘is challenged before me in this second appeal. " 

At the outset it should be observed that the question whether 
there bas been a division of the tenancy such as is recognised by 
section 88 of the Bengal Tenancy Act or notisa question not of 
fact but of law, and looking at the matter as one of law and not of 
fact one has got to see what are the facts that have been fownd as 
justifying an inference of daw to the effect that there has beena 
‘sub-division within the meaning of section 88 of the Bengal Tenancy 
Act. Now the learned Subordinate Judge has drawn this inference 
from the contents of three counterfoil receipts, Added to these 
may be mentioned two Thokas which are on the record and which 
were also relied upon by the learned Munsiff. On examining these 


‘documents it seems to me that far from supporting any case of 


sub-division within the meaning of section 88 of the Bengal 
Tenancy Act the said documents point toa contrary conclusion, 
The three counterfoil receipts show the name of the tenant as one 
Sonatan Shau deceased and the total rental as two Maps one Sali, 
In one of the rent receipts one Map ten gandas was entered as 
having been realised gwjra! Hemangini Dasi marfat one Bibhuti 
Banerji. In the second counterfoil it was stated that one Map 
ten, gandas was realised gwjra? Hemangini Dasi. The third 
counterfoil receipt shows that one Map ten gandas of paddy was 
realised gujra¢ Pashupati Shau; who was probably some predecessor 
of that defendant, sara? Hemangini Dasi, The Subordinate 
Judge made a distinction between the words gwjra? and marjat in 
these rent receipts and was able to hold that Hemangini and 


.Pashupati were persons from whom rents were separately realised 


‘on account of the shares payable by them, This finding need not 


be disputed forthe present purposes. He has also recorded a 
finding to the effect that the Gomashta's authority to grant such 
receipts has not been questioned by the plaintiff. These two 
findings of the Subordinate Judge, if accepted, come to this that 
the Gornashta and for the matter of that the landlord, the plain- 
tiff, realised rents from Hemangini and the predecessor of the 
defendant sepatately for the shares of rent payable by them. — This, 
however, by itself, fails far short of what is requisite to constitute 
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a sub-division within the meaning ofsection 88 of the Bengal 
Tenancy Act. Section 88 says that a division shall not be binding 
on the landlord unjess it is made with bis express consent in 
writing or with that of his agent duly authorised in that behalf, 
From the contents of these three documents can it be said that 
there was consent in writing to the division of the holding ? That 
is she question which has to be considered in the present case. 
The Thokas on which the learned Munsiff relied show that the 
tenancy was recorded with Sonatan Shau the deceased as the 
tenant. The arrears of rent are mentioned in the Thokas as being 
two Maps one Sali per yearandon the credit side realisation of 
rent geparately from Pashupati and some other person whose name 
is not quite legible is entered, it being shown that one Map ten 
gandas of paddy were realised from each of them, These docu- 
ments all go to indicate that the tenancy was being treated by the 
landlord as one tenancy in the name of the deceased tenant 
Sonatan Shau, and even if the Thokas be taken as constituting a 
rent roll for the purpose of the proviso to section 88 there is 
nothing to indicate that there was any consent to divide the hold- 
ing or distribute the rent payable among the different tenants, 
Separate realisation from the two tenants may have been made 
only for the sake of convenience. Ifit be found, asit has been 
found in the present case, that in all these papers the rerKal was 
mentioned as being one undivided rental and the area of the 
tenancy as one undivided whole in respect of a tenancy standing in 
the name of one tenant who was deceased, Iam unable to hold 
that merely because there has been separate realisation of rent any 
inference can be drawn to the effect that there was a sub-division 
which would come within the purview of section 88 of the Bengal 
Tenancy Act, As authority for the view I take I may referto 
Gour Mohun v. Anund (1); Ruheemuddy v. Poorno Chunder (a). 
A point similar to this came up for consideration before this Court 
in the case of /manendra Mohan Chowdhury v. Gopal Das (3). In 
that case relying upon the decision in the case of Mokarani Beat - 
Pershad Keri v. Gabardkan Kæri (4), it was held that whena ` 
holding is in occupation of several tenants at one entire rental the 
fact that the landlord's Teshildar has accepted from the various 
tenants proportionate parts of the rent does not bind the landlord 
to recognise a separation of the tenancy in the absence of evidence 
to connect the landlord with the receipt of any proportionate share 


(1) (1874) 22 W. R. 395. (2) (1874) a2 W. R. 336. 
(3) (1204) I. L. R. 31 Calc. 1026, (4) (1902) 6 C. W. N. 823. 
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of rent by the Tebsildar. In'the present case the authority of the 
Gomashta not having been questioned, it may be conceded that the 
plaintiff landlord did in point of fact accept from the two tenants 
proportionate parts of the rent due from them, But then the next 
passage in that judgment runs in these words :—“Even then if the 
inference, be accepted that rent has been paid separately by 
defendant No. 2 and realised by the landlord for a long series of 
years, that in itself is not sufficient to constitute a division of the 
tenure and what is in itself insufficient to denote a division of the 
tenure can hardly be accepted as sufficient to supply the defect in 
the receipt in the present case.” Beyond the documents to which 
I have referred and which are not sufficient to establish that there 
was a division of the tenancy, there is nothing else in the present 
case to show that there was such a division. It was never the 
plaintiffs case in his plaint that there was a sub-division of the 
holding-and in fact this suit was instituted on the footing of the 
tenancy having been undivided one with an entire rental payable 
by the defendant. 

Iam accordingly of opinion that the decree of the Subordinate 
Judge should be set aside and that the case should be sent back 
to his Court so that he may now proceed to deal with the other 
two questions that arise in connection with it and which were left 
open in view of the finding on the question of sub-division that is 


` to be found inthe said judgment. The said two questions are ` 


first whether plot No. 2 mentioned inthe plaint or some other 
*plot not mentioned therein appertains to the jama in suit, and 
second, whether the defendant has been dispossessed by the 
plaintiff in respect of any portion of the land which forms part of 
. his jama. On the findings that he may happen to come to in 
gonnection with the aforesaid two questions will depend the 
ultimate decision of the suit, The learned Subordinate Judge will 
deal with the appeal finally after determining the aforesaid 
questions and any other questions that may possibly arise. 
Costs of this appeal will abide the result. 


A. T. M, Appeal allowed : Case remanded, 
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Before Mr. Justice M. N. Mukerji and Mr. Justice D. N. Mitter. 


Civil. BROJO MOHUN PAL 
1929. v, 
aw . * 
garar, al DARSAN PAL AND OTHERS.* . 
ebruary, 1. . 


Furigdiction—Ctoil Court—Bengal Tenancy Act (VIII of 1885), Secs. 106, 109— 
Scope of —Title by purchass—Amendment of wrong entry im the Record-of- 
righis—Suit under section 106—W tthdrawal of—Fresh sutt jor declaration 
of title based on right by purchase as well as right by adverse fossessión— 
Suit how far barred under section 109. 


. In a suit under section 106 ofthe Bengal Tenancy Act for correction of the 
Recordypf Rights when the Revenue officer proceeds to decide the dispute 
he has to determine not merely whether certain wards should or should not remain 
unchanged in the records bat also whether the facts described by those words 
are correct: Apurba Krishna v. Atarmani :1) followed, Aswini Kumar Atch 
v. Sareda Charen Basu (2) and Asraf/unnessa v, Hem Chandra (3) and other 
cases distinguished. 

The plaintiff purchased the disputed land from defendant No. 3 in 1906. 
In the settlement record of tho Khas Mehal finally published in 1910 he 
was recorded as occupancy ryot in respect thereof. In the Record-of-Rights 
finally published in 1918, the disputed land was recorded in the names of 
defendants Nos, 1 and 2 under defendant No, 3. Subsequently the plaintiff 
instituted a suit under section 106 Bengal Tenancy Act for correction of entry 
= in the Record-of-Rights by writing the plaintiff's name as Niskardamin res- 

pect thereof and expunging those of the defendants, but withdrew from the 
suit with liberty to bring afresh suit, The present suit was for recovery of 
possession on declaration of plaintiffs right to the land based on his pur? 
chase as well as adverse possession for the statutory period. It was contended 
that the suit was barred under section 109 of the Bengal Tenancy Act: 

Held, that section 109 of the Bengal Tenancy Act would operate asa 
bar only to the extent that the suit laid under section 106 Bengal Tenancy 
Act fell within the purview of the Revenue officers functions under thgt 
section and the present suit so far as the plaintiff’s title based on purchase was 
Concerned was barred under section 109 of the Bengal Tenancy Act. Apurba 


Krishna v. Atarmanit (1) followed. But the suit so far as it is 
based upon adverse possession for the statutory period was not barred under 
section 109. 


Appeal by the Plaintiff. - 
Suit for recovery of possession on declaration of title. 


e 
* Appeal from Appellate Decree No. 1750 of 1927, against the decree of E. 
Milsom Esq, District Judge of Midnapur, dated 24th February, 1927, affirming 
that of Babu Narayān -Chandra Basu, Munsiff, 2nd Court of Contai, dated the 
Sth September, 1925. 
(1) (1920) 64 I. C, 88g. (2) (19165 24 CL J. 79. 
(3) (1926) 44 C. L, J. 467» 
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The material facts will appear from the judgment. 

Mr, Gopendra Nath Das for the Appellant. 

Mr. Santosh Kumar Pal for the Respondent, 

C. A, V. 

The judgment of the Court was as follows :— à ' 

This appeal arises out of a suit for recovery of possession on 
declaration of title. The plaintiff's case was that he purchased 
the lands in suit from the defendant No. 3 in August 1906, that 
inthe kabala under which he purchased there was no mention of 
there having been any tenants on the land, that in the Settlement 
Record of the Khas Mehal finally published in 1gro the plaintiff 
was recorded as occupancy raiyat in respect of the land, that sub- 
sequently in the Record-of-Rights finally published in 1918, the 
lands were recorded in the names of the defendants Nos. r and 2 
under the defendant No. 3. The plaintiff alleged that he had 
instituted a suit under section 106 of the Bengal Tenancy Act for 
correction of the entry in the Record-of-Rights but withdrew from 
the suit with liberty to bring a fresh suit. He averred that he 
was dispossessed by the defendants in July 1922. The prayer 
for declaration of title was based on the purchase as also on 
adverse possession for the statutory period. There was a prayer 
for recovery of possession, and it was further prayed that if it be 
found ¢hat defendant No. 3 had maliki right, the plaintiff might be 
: given a decree for possession on declaration of his jote right to the 
dand. 

Itis unnecessary to set out the defence because the only plea 
on which the suit has been dismissed is that section rog Bengal 
Tenancy Act operates as a bar to the maintainability of the suit. 

In support of the contention that the present suit is not barred 
by reason of the provisions contained in section 109 of the Bengal 
Tenancy Act a number of decisions has been drawn to our notice, 
many of which deal with the question whether a previous applica- 
tion under section rog of the Bengal Tenancy Act did or did rot 
bar a subsequent suit. We do not propose to deal with those deci- 
sions because we are of opinion that in the present case we 
have really to consider only two questions ; rst, What, in fact, was 
the scope of the suit under section 106 Bengal Tenancy Actas 
framed ; and and, How much of that suit was triable by the 
Revenue Officer acting under the provisions of that section, Section 
109 of the Bengal Tenancy Act would operate as a bar only to the 
extent that the suit laid under section ro6 fell within the purview 
of the Revenue ‘Officers functions under that section, Having 
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examined the plaint in the suit under section 106 we find that it 
asked for correction ofthe entry in the Record-of-Rights by in- 
serting the name as JVis&ardar in respect of the lands, on a declara- 
tion, that the plaintiff's title by purchase from the defendant No. 3 
had been established, and also a correction of the said entry by 
expunging the names of the defendants 1,2 and 3 ons declara- 
tior that they had no right to or possession in the lands. It has 
been urged before us on behalf of the appellant that the prayer for 
possession, which there is in the presentsuit, was not and could not 
be included in the suit under section 106, This contention cannot 
be refuted. [See e.g. Pran Krishna v, Trailakya Nath (1); 
Kali Sundari v. Girija Sankar (2) |. But then it will not be possi- 
ble to give him any relief in respect of this prayer unless he obtains 
a declaration of his title to the lands. It has been urged on behalf 
of the appellants that the Revenue Officer could not have gone into 
the question of his title as against the defendant No. 3. In support 
of this contention reliance has been placed upon several cases 
which will now be noticed. The first case relied upon is that 
of Mokunt Padmalao Ramanuj Das v. Lukini Rani (3). In this case 
there is no doubt a passage in the judgment of Woodroffe, J., 
which would seem to indicate that the question of possession 
alone should be considered in a suit under section 106 ; but 
Coxe, J, observed that “it is evident that in proceedings 
under the Bengal Tenancy Act no disputes of title between 
rival proprietors, considered merely as proprietors can legitima-, 
tely arise (p. 13); and again, that suits under section 106 are 
* suits between tenant and tenant or between landlord and 
tenant in which questions other than that of possession may 
legitimately arise" (p. r5). The observations of Woodroffe J, 
therefore should be taken as limited to the peculiar facts of the 
case itself, namely that the dispute concerned two rival proprie- 
tors without any question arising as between any of them and the 
tenants, The case of Ram Chandra v. Naxdananda (4) in which 
Mohunt Padmalag's case (3) was referred to does not really help 
the appellant because there the question of possession had not at 
all been investigated and while remanding the case for an investiga- 
tion of that question, it was observed that the Bengal Tenancy Act 
deals with relations of landlord ani tenants and it is no part of its 
purpose to regulate disputes between rival proprietors, except in 

(1) (1915) 19 C. W. N. 911. (2) (1911) 15 C. W. N. 974. 

(3) (1907) 12 C. W. N. 8. 

(4) (1913) 19 C. L. J. 197 3 18 C, W. N. 938. 
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so far as such disputes affect their relations with their tenants and Civir. 


the view of Coxe, J. in Moknat Padmajlavs case (1) was adopted 1929. 
and affirmed by the learned Judges. The wiew of Coxe, J., in: reas 


Brojo Mohun Pal 
Mokunt Padmálav's cass (1) was agreed in by Carnduff, J. in rojo Mohun Pa 


v. 
Ensar Ali 4. Ansar Ali (2) That such a dispute does penne 
not fall within the purview of section 106 has also been held 
ina recent decision of this Court, namely in Asrafannessa® v. 
Hem Chandra (3). ^ Another case upon which some, reliance 
has been placed on behalf of the appellants is that of Aswini 
Kumar Aich v. Saroda Charan Basu (4). In that case there was 
an observation to the effect that these matters (meaning prayer . 
for declaration of title and recovery of possession) are entirely 
foreign to the jurisdiction, of the Revenue Officer under section 
toô, The fact of that case in so far as it, appears from the report 
was that the suit was between two rival proprietors ; but whatever 
that may bə not much weight was attached to these observations in 
the later case of Apurd: Krishna v. Atarmani (5), in which all 
these cases were reviewed and it was said that in a suit under sec- 
tion 106 of the Bengal Tenancy Act for correction of the Record-of- 
Rights. when the Revenue Officer proceeds to decide the “dispute ° 
he has to determine not merely whether certain words should or 
should not remain unchanged in the records but also whether the 
facts described by those words are correct, and the contention that 2 
the scope of the suit should not extend .to questions of title 
was overruled. We are of opinion that the appellant's argument, 
that the scope of the suit under section 106 in the "present case 
‘was or should be confined to questions of possession, must fail, 

At the same time we think that the present suit should not be 
thrown out altogether. The plaintiff's title in so far as it is based 
upon his allegation of adverse possession for the statutory period 
was not, in fact, within the scope of the plaint in the suit under 
section 106 of the Bengal Tenancy Act. He is fully competent to 
agitate this part of his title in the present suit and get in it such re- 
liefs, if any, against the defendants as the law may entitle him to. 

We accordingly allow the appeal and setting aside the decisions 
of the Courts below remand the suit in the limited form indicated 
above to thg trial Court for trial. All costs incurred up till now 
(including the costs in this appeal) will be costs in the cause. 












D, K. R. Appeal allowed ; Case remande 
(1) (1907) 13 C. W. N, 8. 
(2) 13 I. C. 311... (3) (1926) 44 C, L. J. 467. 
(4) (1918) 24 C. L, J. 79, (3) (1920) 64 I. C. 889. 
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Before Mr. Justice Jack and Mr, Justice Mitter, 


SHYANA CHARAN CHATTOPADHAYA 


v. 


* 
SRICHARAN CHATTOPADHAYA*. 
e 
Adeption~Inherited estate, if divested—Bengal Tenancy Act (VIL ef 1885), 

Sec, 60. 

Under the Bengal school of Hindu Law a person who has inherited the 
property of his father on the latter's death is not divested of that inheritance 
by his being subsequently adopted by his paternal uncle: Raghuraj v. 
Subhadra (1) explained, Behari v. Kailas (2) referred to, Datfatraya v. Govind 
(3) disapproved. Jfostram Kolita v. Keri Kolitani (4) applied 

Section 60 of the Bengal Tenancy Act is not applicable when the tenant 
instead of setting up the title of a third person sets up title in himself. 

Appeal by the Plaintiff. 

Suit for rent. * 

The material facts appear from the judgment. 


Mr, Brojendra Nath Chatterji ( with him Mr. Satindra Nath 
Roy Chowdhury) for the Appellant: The defendant lost his one- 
half share: in the property in suit by reason of his adoption—he 
became civilly dead in his natural family when he was adopted. 


When the defendant was adopted by Prosanna he ceased to be 
the son of Govinda, his natural father. The adoption operated 
as his civil death in his natural family with the result that the 
properties he inherited from his natural father devolved upon his 
natural mother and on her death to his natural brother, the 
appellant. The adopted child’s right accrues not from the date of 
adoption but from the date of the death of the adoptive father, 
This shows that according to Hindu Law the adopted child is 
regarded to be in the adoptive mother’s womb from the time of the 
adoptive father’s death till adoption, so that his existence in his 
natural family is wiped out. Ifit be held that the adoptive child 
carries the property which he inherited from his natural father 


* Appeal from Appellate Decree No. 234 of I927, against the decree of 


Babu Kumud Kanta Sen, S ubordinate Judge, Ist Court, of Bakargunj, dated 


he roth August; 1926, affirming that of Babu Basanta Behary Mukherjee, 
unsiff of Bakargunj, dated the 30th June, 1925. 

(1) (1928) L. R. 55 L A. 139 ; 32 C. W. N. 1009. 

(2) (1896? 1 C. W. N. 121. (3) (1916) I. L. R. 40 Bom. 429, 

(4) (1879) 1. L. R. 5 Calc. 776 ; 6 C. L. R. 5332; L. R. 2 L A. 115. 
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into the adoptive family, a great anomaly willarise. Suppose he 
dies immediately after adoption unmarried : who will get the 
property? According to Hindu Law the adopjive father should 
get. The Privy Council in Raghuraj v. Subhadra (1) observes : 
“Adoption has been spoken of as ‘new birth’ in many cases, a 
term sanctioned by the theory of Hindu Law, Nor is the expres- 
sion a mere figure of speech. The theory itself involves the prin- 
ciple ‘of a complete severance of the child adopted from the family 
in which he is born............4nd complete substitution into the 
adoptive family, as if he were born in it'." “Consideration of the 
intimate connection, which primitive Hindu Laws established 
between the funeral offerings and ceremonies on behalf of the dead 
and the right of succession on to his property, will show that 
ceremonially the adopted son only becomes newborn in the family 
of his adoptive father, so as to be qualified to provide efficaciously 
the offerings of which the dead have need, by first dying in the 
family of his birth." In this case the Privy Council approved of 
the decision in Dattatraya v. Govind (2), which entirely supports 
my case and is contrary to the decisions in Behari v. Kailas (3) and 
Sri Rajak Venkata v. Sri Rajah Rangayya (4). The decision of 
Amir Ali, J. in Bekari v. Kailas (3), I submit, is not good law. 
It is based upon reasonings which are questionable. It pur- 
ports to*follow the Full Bench decision, KaAdas v. Krishan (5), 
but the facts of that case are entirely different. A case is only 
aythority for what it actually decides and not for what would seem 
to follow logically from it for the law is not always logical: Quinn 
v. Leatham (6). The decision Amir Ali, J. does not even logically 
follow from the Full Bench decision. The observation of Mooker- 
jee J. in Birbhadra v. Kalpataru (7) supports my contention. Golap 
Chunder Sarkar in his Hindu Law expressed his doubt as to the 
correctness of this decision and also resiled from his view expressed 
in his Tagore Law Lecture. There are other decisions of the 
Privy Council which also support my contention, e. g. Wagindas 
Bhugwandas v. Bachoo Hurkissendas (8). 

If the right obtained by inheritance from his ‘natural father be 
held to continue to exist after his adoption, this right has been 
extinguished by the adverse possession of the plaintiff. 

(1) (1928) L. R, 55 1. A. 139 ; 32 C. W, N. 1009, 

(2) (1916) I. L. R. 40 Bom. 429. (3) (1895) 1 C, W. N. 121, 

(à) (1905) I. L. R. 29 Mad. 437. 

(5) (1869) a B. L. R. 103 (F. Bj) ; 11 W. R. A. O. J. 11. 

(6) (1901) A. C. 495. (7) (1903) 1 C- L, J. 388 (409). 

(8) (1915) L, R- 43 I. A. 56 (68) ; 23 C. L. J. 395 ; I. L. R. 40 Bom, 270. 
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Since the adoption of defendant 4o years ago he never claimed 
the properties which he inherited from his father, Those properties 
are in the sole posgession of the plaintiff appellant, whose name 
has been registered asthe sole proprietor under the Land Regis- 
tration Act without any objection by the defendant, The defen- 
dant all along paid the whole rent without any objection. The 
plaintiff is realising the whole rent for more than ra years ; he is 
in constructive possession as proprietor for more than ra years 
adversely to the defendant who was paying rent as a tenant: 
Secretary of State v. Krishnamohini (1), The Subordinate Judge 
has observed that the collection papers of the plaintiff were not 
produced and there is nothing to show that the plaintiff realised 
more than half share of his rent. The plaintiff was not bound to 
produce the collection papers. They were not called for by the 
defendant and no adverse inference should be drawn against the 
plaintiff: Afusammat Bilas Kunwar v. Desraj Ranjit Singh (a). 
The rent receipts exhibited inthe case show realisation of whole 
rent, Even the defendant’s written statement shows that the whole 
rent was realised by the plaintiff asthe defendant has pleaded 
payment of full rents for 2 years, 

Even if there has been no such extinction, the defendant is 
bound under section 60 of the Bengal Tenancy Act to pay the 
whole rent to the plaintiff whose name has been registered under 
the Land Registration Act as the sole proprietor, 

The suit is a suit for rent, pure and simple. The plaintiff's 
name was registered as the sole proprietor of the tenure which 
belonged to the defendants adoptive father Prosanna, If the 
plaintiff brought this suit against Prosanna for rent, the latter 
could not have pleaded under section 6o of the Bengal Tenancy 
Act that half the rent was due to his adopted son, In this sent 
suit the defendant cannot plead that half the rent is due to himself 
as one of the heirs of Govinda, The status of the defendant as the 
son of Govinda is legally different from his status as the son of 
Prosanna ; so when he sets up the title of himself as the son of 
Govinda he in the eye of law is setting up the title of a third person 
within the meaning of section 60 of the Bengal Tenancy Act. 

Mr. Brojo Lal Chakrabarty (with him Messrs. Prokash Chandra 
Pahrashi, Suresh Chunder Talukdar and Mohendra Coomar Ghose) 
for the Respondent: The Privy Council case of Raghuraj v. 


(1) (1902) L. R, 29 I. A. 104 ; I. L. R. 29 Calc. 518. 
(2) (1915) 22 C. L, J. 516 (521) ; 19 C. W, N. 1207 (1214), l. L. R. 37 
All, 557 ; L. R, 42 I. A. 202. 


Vou. XLiX.) BicH COUht. 
Subhadra (1) is distinguis hable, There the question was whether 
a brother who has been adopted into a different family can be 
regarded as & natural brother and their Lordshigs' observations are 
in relation to this question, "The present question did not arise in 
` that case. 2 


It was*held in Moniram v. Keri Kolitani (2) by .the Privy 
Council that a widow in whom properties have been vested 
by right of inheritance cannot be divested by her subsequent 
unchastity, The principle of that decision applies to this case 
also, Properties once vested cannot be divested by subsequent 
adoption. Behari Lal v. Kailas (3) is in my favour. It has 
not been over-ruled. The opinion of Mr. Golap Sastri in his 

, Hindu Law is not corregt. The texts of Hindu Law do not 
support that opinion. ‘The Madras High Court in Sri Rajak 
Venkata v. Sri Rajah Rangayya (4) followed Behari v. Katlas (3). 
The decision in Dattatraya Sakharam v. Govind Sambhaji (5) 
is not followed in Mahabaleshwar v. Subramanya (6) If the 
decision in Dattatraya v. Govind (5) be correct then even the 
self-acquired properties of an adopted son will be left behind 
on his adoption. l 


As regards the second contention, there is a finding of fact that 
the plaintiff has never realised more than half share of rent, 


As regards the third contention, section Go of the Bengal Tenan- 
cy Act does not apply. The suit is not a pure rent suit ; questions 
ðf title are involved init. Moreover the defendant is not setting 
up the title of a third person toa share of the rent but he is 
setting up his own title. 

Mr. Brojendra Nath Chatterjee in reply. 


" The following judgments were delivered :— 


Mitter, J:—The substantial question oflaw raised by this 
appealis whether under the Bengal school of Hindu Law a person 
who has inherited the property of his father on the latter's death 
is divested of that inheritance by his being subsequently adopted 
by his paternal uncle. The appellant contends that he is so 
divested, on the other hand the respondent contends that he is not. 
Both the Courts below have given effect to the contention of the 


(1) (1928) L. R. 55 I. A. 139 ; 32 C. W. N. 1009. 

(2) (1879) I. L. R. 5 Calc. 7765 6 C. L, R, 323 ; L. R. 7 L A. 115. 
(3) (1896) 1 C. W. N. 121, (4) (1905) I. L. R. 29 Mad. 437. 
(S) (1916) 1. L. R, 4o Bom. 429. (6) (1922) L L. R. 47 Bom. 542. 
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respondent, The question in this appeal is whether those decisions 
are right. l 

The relevant fagts on which the question of law depends are 
not now in dispute. They may briefly be stated thus :—Govinda, 
Chatterji and Prosanna Chatterji were two brothers:governed by 
the Bengal School of Hindu Law. Govinda granted æ lease to his 
brotber of certain lands which constituted a tenure, These lands 
belonged exclusively in proprietary right to Govinda who died in 
the year 1883. Govinda left behind him his two sons Shyama 
Charan (plaintiff, now appellant) and Shricharan (defendant, now 
respondent) as his heirs and legal representatives. The plaintiff 
and the defendant consequently became entitled to the proprietary 
right in equal moieties in the lands unger which Prosanna, their 


„uncle, held the tenure and each became entitled to get half of 


the rental from Prosanna. A year after the death of Govind his 
widow gave the defendant Sricharan in adoption to her husband's 
brother Prosanna. The name of the plaintiff, however, appears 
in the land revenue register as possessing two annas share in Taluq 
Nos. 3322 and 3382 under which the tenüre in question is held. 
The plaintiff brought the suit in which his appeal arises for the 
rent of the tenure as the sole heir of his father, The defence of 
the defendant is that plaintiff is only entitled to a half share of the 
rent as he was given in adoption after the property in respect of 
which the rent suit lias been instituted vested in him by inheritance, 


- and that his subsequent adoption by his uncle could not divegt 


him of this inheritance. The defendant has also raised other 
defences which will be mentioned when I shall deal with the 
other points raised by this appeal. 

As I have said already the Courts below have given effect to the 
defence and have dismissed the plaintiffs suit, on the ground that 
the rent for the four years 1327 to 1330 B. S. in plaintiff's half 
share had been satisfied. Hence the plaintiff has appealed. 

It has been contended on behalf of the appellant that the effect 
ofthe adoption of the defendant by kis unclé was to sever his 
connection with his natural family so completely that he was to 
give up every thing connected with the family, that he was civilly 
dead so far as his natural family was concerned which means as if 
he has never Been born in the family .of his natural father Govinda. 
It is argued that the logical result is that Govinda’s estate devolved 
on the plaintiff who must be regarded as the only son of Govinda 
in view of the fiction of Hindu Law that the defendant must be 
taken to have neyer been born. in the family of his natural father, 
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It is said that the decision of Mr. Justice Ameer Ali as he then was, 
inthe case of Bikari Lal v. Kailas Chandra (x) which takes a 
contrary view is wrong. Reliance is placed on the decision of the 
Bombay High Court in the case of Dattairaya v. Govind (a), 
Which was à case governed by the Mitakshara school of Hindu Law 
as modified by the Mayukha school. In that case it was held that 
when a boy is given in adoption he loses allthe rights he mgy 
have acquired to the property of his natural father "including the 
right to property which has become exclusively vested in him 
before the date of his adoption. Itis based upon a text of Manu 
which I shall refer to later and which has been read as giving 
effect to the fundamental idea underlying the adoption viz. that 
the boy given in adoption gives up tbe natural family and every- 


thing connected with the farhily.and takes his place in the adoptive - 


family as if he has been born there, as far as possible, Stress is 
laid on the circumstance that the Judicial Committee of the 
Privy Council has ina recent case (seo Raghuraj v. Subhadra (3), 
applied the principle of the Bombay decision and has quoted the 
same with approval. It becomes necessary, therefore, to examine 
to what state of circumstances their Lordships of the Judicial 
Committee applied the fundamental principle laid down in the 
Bombay case and whether it was the intention of their Lordships 


to go bagk upon another well established principle laid down by ` 


their Lordships in the case of JMamiram v. Keri Kolitani (4) 
namely that an estate once vested under the Hindu Law cannot 
bé divested. In the case of Raghuraj v Subhadra (3) the question 
arose with regard to the succession toan Ondh Taluqa. The 
question was whether on the death intestate of a Hindu holder, 
the ceremonially adopted son of the preceding holder, his natural 
brother could be regarded as & "'brother" within the meaning of 
the Oudh Estates Act (lof 1869 as subsequently amended) in 
view of the fact that according to the Hindu Law the adoption 
operated as a re-birth. The Judicial Committee held “that if the 
natural brother of the ceremonially adopted son of the previous 
holder were to be made the heir to the Taluq, how could he, still 
a member of his family of birth and bound to make the necessary 
ofterings for his own ancestors, be qualified to do the same thing 
for his brother and his adoptive father and that father’s immediate 
predecessors ? If he cannot, how is the legal theory squared with 
the termination of the ceremonies in the family into which the 


(x) (£896) 1 C. W. N, 121. (2) (1916) I. L. R. 40 Bom. 429. 
(3) (1928) L. R. 55 I. A, 139. (4) (1879) 1. L. R. 5 Calc. 776. 
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son was adopted ?" Itisin connection with this state of circum- 
stances that the Judicial Committee quoted with approval the 
remarks of the learged Judges of the Bombay High Court in the 
case already referred to viz. : "the fundamental idea is that the 
boy given in adoption gives up the natural family and everything 
connected with the family." At the same time thei, Lordships 
pointed out that the expressions ''civilly dead" “orasif he had 
never been born in bis family” are not for all purposes correct'or 
logically applicable, but they are complimentary to the term 
“new birth.” Their Lordships’ decision must be read by keeping 
in view what has been said in the case of Quinn v. Leather’ (1) 
that a case is authority for what it actually decides and not for 
what would seem to follow logically from it forthe law is not 
always logical at all. There is notbing inthe judgment of the 
Judicial Committee which would goto show that their Lordships 
approved of the actual decision in the Bombay case Dattatraya v. 
Govind (2) which lays down the broad proposition contended for 
by the appellant. Under the Daybhaga system of Hindu Law the 
son on the death of his father obtains an absolute right to his 
share in the property of his father. His father’s right to such 
property is extinguished by his death and the son’s right in the 
property is created on the father’s death. It is difficult to imagine 
how a person by reason of his being adopted subsequent to his 
father’s death can be deprived of property which at the time of his 
adoption was his own. It is to be noticed that the Bombay High 
Court in the year rgaa held that a person governed by the 
Mitakshara Law does not on his adoption lose the share which he 
has already obtained on partition from his natural father and bro- 
thers in his family of birth: see Mahabaleshwar v. Subramanya (3) 
and the same Court in the case of Manikéai v. Gokuldas (4), hald 
that the adoption of a married Hindu, the sole owner of ancestral 
property acquiréd by survivorship on the death of his father, does 
not deprive his daughter of her right of inheritance to that pro- 
perty. It was pointed out in that case by Sir Norman McLeod, 
Chief Justice that by his adoption Ram Das lost all rights of 
inheritance in his, natural family as if he had died but it was quite 
unnecessary to add a further fiction viz, as if he had never been 
born in the family. Itis difficult to reconcile the case of Maka- 
baleshwar v. Subramanya (3) with the broad view taken in the case 


(1) (1901) A, C. 495. (2) (1916) 1. L. R. 40 Bom. 429. 
(3) (1924) I, L, R. 49 Bom, 520. (4) ( 1922) I. L, R. 47 Bom. 542, 
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of Dattatraya v. Govind (1), In the case of Sri Rajah Venkata v. 
Sri Rajak Rangayya (2), the learned Judges followed the decision 
of the Calcutta High Court in Behari Lal v. Kailas (3) and 
after examining the texts of Hindu Law held that the adoption 
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into another family of the only surviving member of a joint family Sricharan Chatto- 


in whom the family estate vested solely and absolutely does not 


in' law operate to divest him of his rights in such estate, Reliapce. 


has been placed on a text of Manu in regard to which there is a 
difference in the translation as given by Sir William Jones and 
that given by Mr. Golap Chandra Sarkar Sastri. I will give the 
two translations side by side. Mr. Sarkar's translation is as 
follows :—'"The adopted sonis not to take away (with him when 
he is passing from the family of his birth to that of adoption), the 
Gotra and Riktha of the progenitor ; the pinda is follower of the 
Gotra and the Riktha, the Swadha (or spiritual food) goes away 
absolutely from the giver.” Sir William Jones’ version is as 
follows :— ^ 

“A given son must never claim the family and estate of his 
natural father ; the funeral cake follows the family and estate ; 
but of him, who has given away the son, the funeral oblation 
is extinct." 

Mr, Sarkar on the basis of his translation was:of opinion that 
the adopted son's existing proprietary right ina natural father's 
property becomes extinguish ed otherwise says the learned author 
“Why should he not take away with him such property or his share 
in the same when he isleaving the progenitor's family for joining 
the adopter’s family? See Hindu Law page 243 (6th edition). 
But it is to be noticed that this view is directly opposed to Mr. Sar- 
kar’s earlier view as stated in Tagore Lecture on Adoption—1888, 
published in 1899 pages 389 and 390, It is conceded that the 
adopted son would take away with him his own self-acquired pro- 
perty and it is difficult to see why he should not take away with 
him property to which he is absolutely entitled although he has 
acquired such property by inheritance from his natural father. 
The authors of Dattaka Mimangsha and Dattaka Chandrika cite 
the text of Manu and explain the same by stgting that from the 
very act of giving (in adoption), the extinction of giver’s son’s 
proprietafy right in the giver’s property and extinction of the 
giver’s Gotra take place. With regard to these texts we agree 
with the observations of the learned Judges ofthe Madras High 


(1) (1916) L L. R. 40 Bom. 429. (2) (1905) I, L. R. 29 Mad. 437. 
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Courtin Sri Rajah Venkata v, Sri Rajah Rangayya (1). The 

learned Judges said :—'*We do not think that there is anything in 

these passages which necessarily carries with it the idea that the 

adopted son is divested of property which is his own absolutely 

at the time of adoption. The more correct view seems to be that 
by the adoption the filial relationship as the author of the 
Chandrika says, is extinguished ín one family and is created in the 
other family, and that thereafter the person adopted cannot claim 
ortake any property in his natural family by virtue of the extin- 
guished filial relationship therein. The fact that under the Daya- 
bhaga law in force in Bengal a son has no vested coparcenary 
interest with his father in ancestral property and that his interest. 
in ancestral property ofthe father only accrues on the father’s 
death rather favours the view that Mimángsha when adopting the 

interpretation of the Chandrika had in mind the loss of rights that 
might accrue after the date of adoption rather than rights td pro- 

perty which had already vested." 


In the case of Moniram Kolita (2) referred to above their 
Lordships ofthe Judicial Committee observed as follows with 
regard to the proprietary right of ason by inheritance from his 
father under the Dayabhaga school of Hindu Law :—''The pro- 
prietary right ofa son by inheritance from his father is expressly 
ordained, because the wealth devolving upon sons benefi the 
deceased (Dayabhaga, Chap. XI Sec. x V. 38) and the right of 
succession of other heirs to the property is also founded on com- | 
petence for offering oblations at obsequies (18th verse); see also 
verse 32. "But ason, even if by the mere fact of his birth he 
delivers his father from the hell called pst, is according to the 
Dayabhaga, excluded from certaim causes from inheritance in the 
same manner as other heirs (see the Dayabhaga, Chap. V, 
paras 4, 5 & 6) but, if he once succeeds, the estate is not divested 
for anything less than degradation, though causes which would 
have excluded him if they had existed before succession arise 
after the estate has descended.” 


It will thus appear that nothing sort of degradation can deprive 
a Dayabhaga son of property inherited from his father. Even if 
the case of Dattatraya v. Govind (3) be regarded as good law this 
does not assist the appellant as the decision was based on the 


(1) (1905) I. L. R, 29 Mad. 437 (449). 
(2) (1879) I. L. R. 5 Calc. 77636 C. L. R. 322; L. R. A. i. 
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peculiar constitution of the Mitakshara joint family by which right 
to property of the father arises from the birth of the son andis 
liable to be divested if the son is transferred from the joint family 
to some other family by adoption which causes the extinction of 
the filial relationship ifthe adoption takes place during the life 
time of the father. The case of Dattatraya v. Govind (1) has gone a 
step further and has held that the same rule applies where the 
adoption takes place after the death of the father. Under the 
Dayabhaga law after the son succeeds absolutely there is no 
divestment except in the extreme. case of degradation which is 
provided for by the Dayabhaga, Chapter I Paragraphs 31, 32 and 
33 which provide that the son's degradation or his being deprived 
of caste causes an extinction of all his property, whether acquired 
by inheritance, succession, or in any other manner. The text of 
Dattaka Mimangsa and Dattaka Chandrika are equivocal even if 
the view most favourable to the appellant is taken. There is 
nothing in the decision of the Judicial Committee of the Privy 
Council in Raghuraj v. Subhadra (a) which compels us to hold 
that their Lordships expressed their approval of the actual 
decision in Dattatraya v. Govind (1). 

Forthe reasons given above we think that the view taken by 
the Courts below is right and this ground of appeal must fail. 

It femains to notice the minor point raised on this appeal, It 
is said that even if the defendant has got the right to moiety 
hare of the rent that right has become extinguished by the adverse 
possession by the plaintiff for more than the statutory period as 
defendant has not taken any share of the rent since his natural 
father's death. The findings of the lower appellate Court on this 
part of the case are conclusive against the appellant. His findings 
ave : (i) The same Tehsildar used to collect rents both for plaintiff 
and defendant and their mutual dues used to be adjusted by him 
by set off (ii) collection papers of the plaintiff were not produced 
and there is nothing to show plaintiff realised more than his half 
share of rent. No interception of rent and profits for more than 
12 years has been established on the side of the plaintiff, The 
ground of adverse possession consequently fails. * 

The next ground urged for the appellant is that as the plaintiff 
is the sole registered proprietor in respect of the two annas share 
ofthe Talug within which the tenure in -question is situate defen- 
dant is bound to pay the entire rent to the plaintiff appellant 
having regard to the provisions of section 78 ofthe Land Regis- 
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Civi. tration Act (VII (B. C.) of 1876) read with section 60 of the Bengal 
1989. Tenancy Act. Section 6o in terms does not apply as the defendant 
— 


is not setting up thg title of a third person to receive the half share 


,Shyama Charan B . a VT 
'Chattgpadhaya of the rent but setting up title to recover such ‘moiety share ih 
v. : ~ 
Sricharan Chatto. himself. : 
padhaya. All, the grounds urged in appeal fail which must be dismissed 
Mitter, F. with costs, 
. ' Jack, J:—I agree. 
A. T. M. Appeal dismissed, 


PRIVY COUNCIL. 


PRESENT: Viscount Dunedin, Lord Shaw, Lord Blenesburgh amd 
É Sir John | Wallis. 


PC * MAHARAJADHIRAJ SIR RAMESHWAR SINGH 
d AND ANOTHER 
1929. 
—— D, 
Sanwary, 232 . 
— BAJIT LAL PATHAK AND OTHERS, 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA.] e 
Burden of proof— Withholding of document. a 
À party in possession of important documents or informations should not lie 
by, trusting to the abstract doctrine ofthe onus of proof, and thus failing to 
furnish the Courts the best material for its decision. It is an inversion of sound 
practice for those desiring to rely upon a certain state of facts to withhold 
from the Court the written evidence in their possession which would throw 
* e light upon the question: Murugesam v. Massickavasaka (1). 


Appeal No. 7 of 1927 by the Defendants from a judgment and 
decree, dated the 4th January, 1926, of the High Court, Patna 
(Jwala Prosad and Bucknil jJ.) reversing a judgment and de- 
cree, dated the goth February, r922, of the Subordinate Judge of 
Purnea, . ` 

The main question for determination on the present appeal 
was whether the lands in dispute in Mauza Bela Pemo (44 bi- 


(1) (1917) 25 C. L. J. 589 (593, 594); I. L. R, 4o Mad, 402 (409); L. R. 44 
1, A. 98. 
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ghas, 8 cottas) were the jote lands of the plaintiff respondent, Ba- 
jit Lal Pathak. The Subordinate Judge found against him, but 
the High Court found in his favour. 


Dunne K. C. and K. Brown for the Appellants, 
Wallach for the Respondents. 


Dunne K. C. argued that the High Court had, in effect, placed 
the onus of proof upon the appellants (defendants). It is unddub- 
ted law that inan action of ejectment the burden is upon the 
plaintiff. l : 

Their Lordships’ judgment was delivered by 

Lord Blanesburgh:—The question at issue in this suit is 
as tothe owership of some 44 JigÁas 8 kaikas of agricultural 
land lying within the ambit of the ausa of Bela Pemo in the ge- 
mindari of the Maharaja of Darbangha. The lands constitute 
the bulk of a single well-defined block of three jefes having a 
total area described throughout the proceedings as of 59 dighkas 
and 8 athas. The remaining 15 digkas 4 Rathas occupy a central 
position inthe block, being surrounded by the 44 éighas. The 
whole area has been claimed by Bajit Lal Pathak, the first res- 
pondent, But itis his claim to the 44 dighkas which is alone 


in question in this suit, His claim to the r$ dighas has been : 


dealt with ina separate suit to which, with its result, reference 
will later on be made, | 


e The history of the lands is voluminous; but as it has been 
detailed with much care and precision inthe judgments below, 
it need not be again elaborated here. 


The plaintiff's case—and by the term “plaintiff” their Lordships 
when they use it will refer to the first respondent, who in all 
proceedings hus been the real contestant on one side, just as 
when they use the term “defendant” they will refer to the first 
appellant, the Maharaja of Darbangha, who has in all proceedings 
been the real contestant on the other side ; the plaintiff's case has 
been that the lands formed three hereditary jo/es held by his an- 
cestors with occupancy rights and enjoyed by himself and his 
tenants until the time when, shortly before this &ction was brought, 
he was displaced from possession. 


In this suit, in which the plaintiff seeks to recover the lands 
of which he was so dispossessed, many issues were raised by 
the defendant. Some of these must be referred to, not because 
they remain active, but because the fact that the defendant 
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P.C. raised them and failed, may have a bearing on the question 
1929. which still remains for decision. That is the single question 
bed 


Mabarsjadhira] Sir whether the 44 dizgkas claimed by the plaintiff or any of them 
Rameshwar Singh form part of his three foses. Itis a mere question of identity 
Bajit Lal Pathak, Of parcels, The doubt upon it—one raised by the defendant 
very late in the day—is occasioned by some kind of chénge which 
30 òr more years ago took place in the course of the River Kosi, 
. flowing through or near the village. What then actually happen- 
ed has been differently described by the defendant at different 
stages of the dispute, and to this specific matter their Lordships 
e must for a special reason return later, It suffices to say now 
that for a period of ra or more years, between 1895 and 
1907 and asa result of the visitation, whatever was its nature, 
much ofthe land of the village fell out of cultivation, and, when 
ultimately deliverange came and the lands were in process of 
restoration to husbandry, it was found that the plaintiff on the 
one hand and the defendant on the other were ranged as rival clai- 
mants for the whole block, 

There was at this time, and for long after, no ques- 
* tion as to the particular lands claimed by each side. Both 
parties had got 4abwiiats from their own respective tenants 
with whom the lands had already been settled, and the terms 
* of these Aaduliais sufficiently show that the contestants, if” they 
were agreed on nothing else, were at one as to the identity of 

the land they were each claiming : the defendant asserting hise, 
right thereto as Parti of the Raj, which he might settle with 
whom he pleased ; the plaintiff's claim being that already 
Stated. Nor was this question of identity raised when the 
contest as to these lands first became acute, This was in 1916, 
The plaintiff had erected on the lands a Aamafghar. A body of 
men acting, as it was alleged, at the instigation of the Raj, broke 
. in and almost demolished at. Only the thatch was left hanging 
on two poles, and -the other materials were scattered and des- 
troyed. Inthe criminal proceedings under section 145 of the 
Criminal Procedure Code which ensued, the question who was in de 
facto possession of the lands on which the kamatghar was placed 
had to be determined, and in view of the case which the defendant 
has set up in these proceedings and of the issue which alone 
survives, it is relevant to see what were the allegations of fact 
upon which his defence was then rested. These were that the 
mausa was inhabited and cultivated up to 1895, About that 
time, owing to a change in the course of the river, there was de- 
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posit of sand and growth of jungle in the village, which consequent- 
ly became unfit for cultivation. The tenants left the place and 
settled elsewhere. The plaintiff also left and made no arrange- 
ment for payment of rent. Asthe whole »4wsa practically was 
deserted, the defendant was entitled to treat the lands as aban- 
doned, and he did. After some years the condition of the vill- 
age improved and the Raj got the lands surveyed. This took 
place in rgog —1rgtr. The plaintiff having abandened his lands, 
these survey papers contain no mention of them as being in his 
family. The plaintiff's efforts to get back his old lands, by de- 
positing the rent thereof in Court, by taking Aaó.4/iats after settle- 
ment, were all subsequent. Such was the case of the defendant 
as appears from the judgments in the criminal proceedings. It 
was no part of that case, eit will be seen, that the jo£es of the 
plaintiff were not well known and recognised. The contention 
was that they had been abandoned. Nor wasany doubt thrown 
on the identity of these joes with the lands then claimed by the 
plaintiff No case, indeed, other than one of abandonment was 
made, and the abandonment was said to have been occasioned 
by a deposit of sand and growth of jungle resulting from a change 
in the course of the river. There is no reference to any flood. 

The details of these criminal proceedings, and of further pro- 
ceedings of a like kind with reference to the lands, are fully des- 
cribed inthe judgments below, They resulted in a final order 
of July arst, r920, whereby the plaintiff was left in de fatio posses- 
fion of the r5 dizkhas, and the defendant in possession of the 
44 bighas. This led to the institution of two suits, The first is 
the present suit, in which the plaintiff claims possession of the 44 
bigkas in regard to which the Criminal Court had found against 
him ; the second was that already referred to, in which it was 
claimed that the Maharajah of Darhangha and his lessees were 
entitled to possession of the 15 digkas.  Inthis second suit 
the Maharajah has failed. The Munsif decided against him on 
the 31st March, 1924, and his decision was affirmed on appeal 
by the District Judge of Purnea and by the High Court on second 
appeal on the 4th January, 1926. The result is that it has been 
finally decided that the 15 digkas appertain to and are included 
in the anoestral jofes of the plaintiff, and this land, as has alrea- 
dy been stated, isin the centre of the block, the’ remaining 44 
bighas of which are the subject matter of the present suit. That suit 
was dismissed by the Subordinate Judge of Purnea by a decree 
of the 2oth February, 1922, but on appeal the suit wag decreed 
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by the High Court of Judicature at Patna on the 4th of January, 
1926. Itis from that decree that the Maharajah and his tenant 
now appeal to the Board, 

The answer to the plaintiff's claim in the suit, made by the 
written statement of the defendant, was in striking» conflict with 
the defences relied upon in the criminal proceedings. The 
pMintiff, it is there alleged, had no joze land at all in mauza Bela 
Pemo with right of occupancy either ancestral or self-acquired ; his 
predecessor in interest had no jote land in Bela Pemo which was 
‘heritable, The lands in suit never formed part or parcel of any fore 
land of the plaintiff, and the land claimed was Raj Parti land be- 
longing to the defendant. Almost the entire mauza Bela Pemo 
having been inundated by the River Koşi, became, it was alleged, 
absolutely unfit for cultivation in the year 1895, and it remained 
in that condition till the year 1907, when the lands of the 
mausa began gradually to be reclaimed. It was then that the 
plaintiff, who is a shrewd and designing man, began to make docu- 
ments in respect of the lands. Such was the defence to this suit, 
As will be observed, the allegation prominently made that the 
lands in suit formed no part of any jote land of the plaintiff is 
coupled with the allegation, equally emphatic, that the plaintiff had 
no foie land at all in the village, and that his predecessor had none 
which was heritable, And the further allegation is thdt it was 
owing to an inundation by the river that, fora period extending 
over I2 years, the village lands were lost. A defendant with access 
to the papers, maps and surveys of a well-ordered semindari cannot 
disclaim responsibility for these new and inconsistent statements, 
And they fared badly. 

The new allegation that the plaintiff had no jofe lands in iho 
mauga, either ancestral or self-acquired, was soon  abandondd. 
Before the Subordinate Judge the defendant's wakil was cons- 
trained to admit the existence in the mawsa of three joes in respect 
of which the plaintiff paid rent from time to time, and in the High 
Court the learned Judges, after a careful examination of the receipts 
and documents produced, declared their conclusion to be that the 
finding of the Suberdinate Judge that the plaintiff’s ancestors and 
thereafter the plaintiff held the jotes in the village, aggwegating 59 
bighas 14 kathas, as claimed by them, was not based only upon 
the admission made on behalf of the defendant in the Court below, 
but rested upon the overwhelming documents in the case. And 
this finding was in no way canvassed before their Lordships, 

No question accordingly now remains except one of identity of 
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parcels. Has the plaintiff proved that these 44 dighas definitely 
and specifically claimed by him during so many years are indeed 
part of the three jo/es of 59 dighus the existence and his ownership 
of which have now been proved ?, That the 59 dighas formed one 
black is not disputed ; that the 15 dighas in the centre of the 
block in sutt formed part of the. plaintiffs jofes has been finally 
established. In these circumstances very little further evidence 
to show the identity of the residuary 44 dighas is required. And 
in the opinion of the High Court that evidence is forthcoming in 
the testimony of the plaintiff himself and one of his witnesses who 
definitely depose to the fact, the evidence of witnesses on behalf 
of the defendant being silent as to the condition of the lands and 
their ownership before the visitation to which reference had so 
often been made, pO 

' Inthese circumstances the real question for their Lordships 
to determine.is whether the High Court was entitled; differing in 
this from the Subordinate Judge, to reach its conclusion of fact. 
On this it is contended that the plaintiffs evidence should be 
entirely rejected because of the assertion which he certainly did 
make that there had to his knowledge been no inundation in 
mauza Bela Pemo as was sworn to by the defendant's witnesses and 
accepted by.both Courts. But is it so certain that the visitation 
which undoubtedly continued over along period of years took the 
form.of an inundation? It was not apparently noticed in either 
Court below that there was no reference to any such inundation 
by the defendant's witnesses in the criminal proceedings ; the visita- 
tion -as-there described took, as has already been stated, the form 
of a deposit of sand and growth of jungle. Their Lordships, 
indeed, on the whole evidence are left in doubt whether in truth 
there was ever any inundation at all. They certainly cannot take 
the responsibility of discrediting the plaintiff for making a state- 
ment which, so far as it goes, is in accord with the defendant’s own 
case' only.a-few years before, 

- The divergent finding of the Subordinate Judge on this question 
of identity is mainly based on a hypothesis which is shown by the 
High Court.to have been mistaken. The learned Judge largely rest- 
ed his finding against the plaintiff on the terms of a schedule toa 
summons in one,of the criminal proceedings (Exhibit 9), in which in 
1917 the r5 digkas are described as being bounded on the south, 
east and west by the property.of the Raj, instead of being des- 
cribed as bounded by the property of the plaintiff or his tenants, 
as they should have been if his case as to the 44 dighas is correct. 
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The learned Judge attributes this statement of boundaries to the 
plaintiff or his agent and describes it as knocking at the head of his 
case, But, as was pointed out in the High Court, the boundaries 
given in the schedute to the summons are presumably those given 
to the Magistrate by a Police Officer apprehending a breach of the 
peace and for his views on such a subject neither party is responsi- 
ble. The stated boundaries upon which in the ensufng proceed- 
ings, as the learned Judges point out, the Magistrate acted, were 
the voundaries shown by a &aóu/ia put in by the plaintiff, in which 
the boundaries given in no way indicate that the 44 dighas were 
then regarded as the property of the Raj. 

But the finding of the High Court on this point was further con- 
firmed by the view the learned Judges there took of the attitude 
of the defendant in this matter. They «were deeply impressed by 
the fact that his case had been altered; they were even more 
impressed by the fact that the best evidence in his possession wbich 
would have clearly helped the Court in identifying the land 
in dispute had been withheld. Neither village papers nor measure- 
ment Ååasras were produced, and the learned Judges say that 
when called for before them the defendant took time to produce 
them and faile 1 to do so. In the change of attitude onthe part of 
the defence and in its failure to produce documents presumably 
available and probably decisive one way or another if examined, the 
learned Judges saw a design on the part of the defendant to take 
advantage of the abstract doctrine of the burden of proof upon a 
plaintiff in ejectment. 7 

. Their Lordships, in agreement with the High Court, consider 
that the excuses made by the defendant for the non-production 
of these documents are unsatisfactory and unreliable, and, like the 
learned Judges of the High Court, they consider that their non- 
production is due to the fear that, if produced, they would either 
establish the plaintiff's claim, or, in view of the defendant's admis- 
sion as to the existence somewhere within the village of three safes 
of the plaintiff of the area assigned would lead to a successful claim. 
albeit in another suit, which would be more serious for the defen- 
dant than that made in this suit. Their Lordships would refer 
to tne views of the Board on this subject exprressed by Lord Shaw 
when deliveriveg the judgment of the Board in the caseeof Muru- 
gesami Pillai v. Manichavasika Pamdara, (1) and would again 
endorse them. In their Lordships’ judgment the learned Judges of 

(1) 0917) I.L. 9, 40 Mad. 402 (408) ; L. R 44 I. A. 98 ; 35 C. L, J. 

589. . 
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the High Court were well warranted in finding further confirmation 
of the plaintiff's evidence in the defendant's reticence and irconsis- 
tency. On the whole case they can find no ground for interfering 
with the decree of the High Court, In their judgment that decree 
ought to be affirmed and this appeal therefrom be dismissed with 
costs. i , 

And they will humbly advise His Majesty accordingly. 

Puck & Co: Solicitors for the Appellants. 

H. S. £ Palak :...Solicitors for the Respendents. 


A, T. M, ; K. J. R, ~ Appeal dismissed. 


PRESENT : Lord Atkin, Lord Sa/pesen, andi Sir John. Wallis, 


KESHAVRAO VASANTRAO VIJAYAKAR, 
v. 
NANABHAI SADANAND AND OTHERS, 


[Ox APPEAL FROM THE HioH COURT or JupicaTuRE AT BomBAY.] 


Limitation — Limitation Act (IX of 1908), Sch. I. Art. 148—Estoppel—Acquie 
scence—Suit for redemption — English mortgage—Decree for foreclosure— 
Possession given to moripagee— Mortgagee in unchallenged possession fer over 
45 years—Ln provement —Admissian—Application for execution—Order for 
possession refused—Suit, institution of— Written statement—No attempt to 
redeem over 40 years, 


Ah English mortgages obtained a foreclosure decree in the English 
form on the 5th July, 1875 The mortgage covered two properties 
G and M. The G property consisted of tenement blocks in Bombay 
which the mortgagor was under notice from the Bombay Municipality to 
repair or rebuild. Not being in a position to find the necessary funds he 
gave up possession to the mortgagee in 1875, before the expiry of the six 
months allowed for payment in the mortgage decree. The mortgagee and 
those claiming through him remained in unchallenged possession for 45 years 
until the presept suit for redemption was instituted on the a0th June, 1931, 
and expended large sums in improving and rebuilding. The mortgagor execut. 
ed the mortgage in his capacity of executor and ina sult by the beneficiaries in 
1884 he stated in his written statement that almost all the Immovable proper. 
ties “had been incumbered by the testator himself and could not be and were 
not redeemed, but on the contrary they were sold or taken possession of by the 
mortgagees in liquidetlon of their respective claima under decrees of this 
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Honourable Court” When the property was surrendered to the viaraagaes the 
mortgagor had no hope of redeeming them within the six months granted: to the 
mortgagor .by the decree. . 

As regards property* M, the mortgagee on the 23rd July 1877 obtained an or- 
der on a summons which was unopposed that tho decree of the 15th July 1875 
should be executed by putting the mortgagee in possession ofsproperty. When, 
however, the mortgagee applied for a warrant to put him in posgesslon, he "Was 
dinected to file a suit, which was accordingly done. The defendant mortgagor 
in his written stetement pleaded that he had not appeared to show cause against 
the order to give up possession **but delivered up possession to the plaintiff (the 
mortgagee) who thereupon took possession there of and has since been and still is 
in possession thereof, and of the rents and profits issuing thereout." : 

Held, that as regards property G, the mortgagor acquieced in ‘the position 
that the mortgagee was entitled to hold it as his own and that it was no longer 
necessary for the mortgagee to execute the foreclosure decree. 

That as regards property M , having regard to the written statement of the 
mortgagor and the fact that no further attempt was made to redeem the pro- 
perty for over 40 years, it might be concluded that the property was surrendered 
to the mortgagee in execution of the mortgage decree, 

Appeal No. 25 of 1927 by the Plaintiff froma dires of the 
High Court, Bombay on its Appellate side, tos 
. (MacLeod C. J. and Coyajee jJ.) dated the 16th "December, f 
1925, which affirmed a decree of Kemp J., on the Org Side, 
dated the sth January, 1925. 

-The facts of the case are fully set out in the- judgments of 
McLeod C. J, Kemp and Coya jee Jj,; see 28 Hom L. R. 
347. e. 
~ L, DeGruyther K, c and R.J. T. Gibson for the Appellant. 

Sir Geo; R. Lowndes K. C. and Æ. B. Raikes (or the Respon- 
dents. 

DeGruyther K, C.: The mortgages are both English mortgages 
in the ordinary English form. 

* (Lord Saloesen: The whole aieia turns upon the point 
whether the previous decree in the case effected an absolute fore- 
closure, or required a further order to complete the foreclo- 
sure.) s a 
` (Lord Atkin: The English practice in 1875 was that there 
would first be detree sísi for foreclosure, to be followed by the 
decree absolute.) i è 


‘(Lord Salresen: The mortgagee in this case is allowed to 
remain in undisturbed possession for 45 years. Is not that evi- 
dence of an agreement to exclude the right of redemption, without ' 
the necessity of obstaining any formal order of the Court). 
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Refers to Lord Halsbury's Laws of England, Vol, 21, page P. C. 


293. The period of limitation in India for redemption of a mort- 1928. 


gage is 60 years: Article 148, Limitation Act Keshavrao Vasant- 


(Lord Atkin: That would obviously be subject to any agree- rao M id 
ment, under which the mortgagor hands over possession to the Nanabhai Sadanand. 


mortgagee? and adverse possession then starts.) " y 


(Lord Salvesen: The mortgagor in this case is apparently 
estopped by his conduct; see the finding of fact of the High 
Court.) 


Their Lordships’ judgment was délivered by 
Sir John Wallis : This case under appeal raised a question of. 
some difficulty with regard to the practice as to decrees in fore- 

December, 17. 
closure suits filed in the High Court of Judicature at Bombay in its — 
ordinary original civil jurisdiction. That original jurisdiction was 
inherited from the Supreme Court which in the exercise of the 
equitable jurisdiction conferred upon it by its charter presumably 
followed the chancery practice in foreclosure suits io England. 
Under that practice, though the decree is absolute in form and 
directs the property to be foreclosed on failure to pay on or before 
the day fixed in the decree, a further application is necessary in e 
order to bar finally the mortgagor' right to redeem, In 1859 
the Ciyil Procedure Code was enacted, and in 1861 by the High 
Courts Act, 1861, and the letters patent issued pursuant thereto, 
the original jurisdiction of the Supreme Court was transferred to 
the new High Court. It is not suggested that there were any 
rules dealing with this matter inherited from the old Supreme 
Court or made by the High Court itself under its statutory rule 
making power, and in these circumstances there would seem to 
have been some uncertainty as to whether the English practice 
was still to be followed, or it was open to the mortgagee to apply 
under the Code of Civil Procedure for execution of the foreclo- 
sure decree which was absolute in form in the same way as for. 
execution of any other decree. The evidence in the present case 
shows that there was some uncertainty as to the effect of the appel- 
late decree of 1875, with which the Courts are, concerned in this 
case, when it came before the Court two years later in a subsequent 
suit and, a will be seen, this question was then made the subject 
of an issue, as to which the finding, if any, has not been 
recorded. 


When the question arose in the suitin which this appeal has 
been filed Kemp; Jọ the trial Judge, was of opinion that it depend- 
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ed on the form of the decree in O.S. 259 of 1875, in which Sada- 
nand, hereafter referred to as the mortgagee, was plaintiff, and 
Atmaram, an executar under a will, hereinafter referred to as the 
mortgagor, was defendant, and the learned Judge came to the con- 
clusion that the decree was a final one and that it had not been 
shown that when it was passed the law of procedure them applying 
req@ired a further application to give it finality, As to this, Mac- 
leod C. J., observed in his judgment on appeal that the most that 
could be said wasthat in 1875, at the time the decree was 
passed, it was probably the practice to foreclose by proceedings 
in execution (that is under the Civil Procedure Code) instead of 
obtaining anorder absolute. He was of opinion that, though the 
forms used for mortgage decrees in the Bombay High Court were 
the same as were used acco rding to English practice for decrees nisi, 
there was no regular practice as to the course to be followed by the 
mortgagee when default occurred in the payment of principal, in- 
terest and costs within the time allowed. Coyajee, J., the other 
Judge, agreed with the trial Judge that before 1880 it was not the 
practice of the Court upon non-payment of the money at the time 
prescribed, to require the mortgagee to obtain an order for fore- 
closure absolute against the person or persons in default, but it was . 
open to him to foreclose by proceedings in execution. 

As is well known this matter was settled by the Transfer of 
Property Act of 1882, which was applied to Bombay in 1894, and 
is now regulated by the Code of Civil ~rocedure of 1908. 

Intheir Lordships opinion it is unnecssary to consider this 
question, because, the lower Courts were right in deciding that in 
either view the representatives or assignees of the mortgagor are not 
entitled to redeem in this suit which was instituted on the 2oth 
June, 1921, nearly forty-six years after the decree for foreclosure, 
That decree of the r5th July, 1875, ordered : ` 

“ that upon the said defendant paying to the Plaintif the said 
principal interest and costs within six calendar months after the 
date of this decree the plaintiff do reconvey the premises com- 
prised in the said mortgage deeds free and clear from all incum- 
brances done by him or any person claiming by from or under 
him and deliver up all deeds and writings in his custody or power 
relating thereto to the said-defendant but on defendant failing to 
pay to the plaintiff what shall be due for principal interest and 
costs as aforesaid by the time aforesaid the defendant doth from 
thenceforth stand absolutely debarred and foreclosed of and from 
Equity of Redemption of in and to the said mortgaged premises.” 
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It was therefore & foreclosure decree in the English form. P. C. 
The mortgage covered two properties which have been 1928, 
referred to as the Girgaum and the, Mahim properties, baad 
; ; : b Keshavrao Vasant- 
The Girgaum properties consisted of chawls or tenement blocks rao Vijayakar 
in Bombay which the mortgagor was under notice from the Bom- Nanabhai Sa danand. 
bay Muniqipality to repair or rebuild. It is common ground that — 
not being in a position to find the necessary funds he gave up Sir John Wallis. 


possession to the mortgagee in December, 1875, before the expiry 
of the six months allowed for payment in the mortgage decree, 
. The plaintiff’s case is that the defendant was to hold them as 
mortgagee in possession, adding the costs of repairs to the mortgage , 
debt, whereas the defendant’s case is that in consideration of sur- 
tendering these properties the mortgagor was allowed an addi- 
tional period of six months for redemption. However this may be, 
the mortgagee and those claiming through him remained in un- 
challenged possession for forty-five years until this suit 
was instituted, and expended large sums in improving 
and rebuilding. The mortgagor had executed the mortgage 
in his capacity of executor, and in 1884 his action was challenged 
by the beneficiaries, in O.S. 428 of 1884. In paragraph sof , 
his written statement in this suit he himself stated that * 
` almost all the immoveable properties “ had been incumbered by 
the testator and could not be and were not redeemed, but on the : 
contrary they were sold or taken possession of by the mortgagees in 
Jliquidation of their respective claims under decrees of this Honou- 
table Court.” This admission covered the properties now in suit. 

As the learned Chief Justice bas observed, when the Girgaum 
properties were surrendered to the mortgagee Atmaram, the mort- 
gagor had no hope of redeeming them in a further six months 
ot at all, and in these circumstances both the learned judges arriv- 
ed, in their Lordships’ opinion rightly, at the conclusion that, 
as Coyajee, J., puts it, he acquiesced in the position that the mort- 
gagee was entitled to hold them as his own and that it was no 
longer necessary for the latter to execute the foreclosure decree, 

The facts as to the Mahim property are different, On the a3rd 
July, 1877, the mortgagee obtained an order ona summons which 
was unopposed that the decree of the 15th July, 1875, should be 
executed by. putting the mortgagee in possession of the Mahim 
properties. When, however, the mortgagee applied for a 
warrant ordering the Sheriff to put him in possession, Green, J., 
who had made the order, and appears to have :felt some doubt 
whether the mottgagee was entitled to be put in ‘possession in 
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execution of the decree of 15th July, 1875, refused to sign the order, 
and directed him to file a suit if he wished to get possession of the 
property. He accordingly filed O.S. 69 of 1877. The defendant 
mortgagor in his written statement pleaded, paragraph 7, that he 
had not appeared to show cause’ against the order tg give up pos- 
session, " but delivered up possession to the plaintiff {the mort- 
gagee of the Mahim property) who thereupon took possession 
thereof'and has since been and still is in possession thereof and of 
the rents and profits issuing thereout.” 
The first of the issues framed in that suit was '* Whether the 
final decree for foreclosure not having been drawn up, the plaintiff 
has any title to institute this suit?" The judgment, which may 


have been oral, according to the English practice observed on the 


original side, has not been exhibited, so that we do not know the 
finding, but the suit was dismissed. Having , regard to the written 
statement of the mortgagor and the fact that no further attempt 
was made to redeem these properties for over forty years, the Courts 
below, in their Lordships’ opinion, were fully justified in arriving 
at the conclusion that the Mahim properties were surrendered to 
the mortgagee in execution of the mortgage decree. 

Even if these defences had failed, the plaintiff would still have 
had to meet the further difficulty that according to the English ` 
practice, a mortgagor see king to redeem after a foreclosure decree 
is bound to do so within a reasonable time, and is not entitled 
to wait for more than forty-five years. ‘ 

For these reasons the appeal fails in their Lordships’ opinion 
and should be dismissed with costs, and they will humbly advise 


,His Majesty accordingly. 


Lattey and Daws: Solicitors for the Appellant. 
Sanderson, Lee and Co : Solicitors for the Respondents, . 


A, T. M. ; K, J. R. , “Appeal dismissed, 
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Prusent:—Lord Phillimore, Lord Atkin, Lord Salvesen, 
and Sir Lancelot Sanderson. ’ 


RAM CHARAN RAMANUJ DAS MOHANT 
t v. / 
GOBINDA RAMANUJ DAS MOHANT AND OTHERS. 


[Ox APPEAL FROM THE HIGH Court OF JUDICATURE 
AT Fort WILLIAM IN BENGAL. ] 


Muti- Agreement —Advaniage—Hstoppel—Dependent relative revecatioh—Law 
governing Mutis—Mohunt having a number of separate asthals, if cas 
provide for their division. 


When two parties enter into Zn agreement, whether. ithe of compromise or 
in some other respect, each procures the advantage of the agreement from the 
other, and rio further advantage need be looked for to support the agreement As 
far as the two parties to-the agreement are concerned, each obtaining for himself 
the benefit of an unquestioned title, prevented himself from questioning the 
other's title to his respective office. 


Where there is no revoking clause in the later will, the doctrine of dependent 
relative revocation cannot be invoked, The previous will can only be revoked 
by reason of, and to the extent of, its inconsistency with the later will, and if 
the later will effects nothing the older will must stand, 

As to the power of a Mákunt who has a number of separate asthals, which 
by usage have all been held by one man, to provide for their division between 


his successors or to saddle the property of one or more of the component asfhals 
with a reservation in favour of the others : 


; 


Held, the essence of the law governing Mutts lies in the following of custom 
orusage [Vidya Varutht Thirtht v. Balusami Avyar (1)]; prima facie such a 
separation would be improper, unless there are special circumstances justifying 
it: Faafar v. Aji (2) and Seihuramasmamiar v. Merasmamiar (3) distin- 
guished. ` z Y 

Appeal No. 134 of 1927 by the Defendant, from a decree of the 
High Court, Calcutta, ( Walmsley and Page JJ.), dated the 27th 
February, 1925, which reversed a decree of the Court of the 
Subordinate Judge of Midnapore, dated the 27th November, 1922. . 

The facts of the case are fully ‘set out in the judgments of 
the High Court reported in I. L, R. 52 Calc. 748, and they are 
also sufficiently fully stated, for the purposes of the present 
report, in the judgment of the Privy Council. 


Dunne K. C. and Ayam for the Appellant, 


(1) (1921) L. R. 48 I. A. 302.. (2) (1864) a Mad. H.C, R. 19. 
(3) (1917) L.R. 45 1. 4. 1 L L R, 45 Mad, 296 ; 27 C. L. j. 231. 
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DeGruyther K. C. and Wallach for the Respondents. 

During the course of the argument, Lord Phillimore referred 
to the casé which their Lordships decided the other day as 
regards the appointment of a Guru, (see Manickavachaga 
Desikar and others v. Paramasivan, decided on 39th November, 
1928, ...). n 
* Their Lordships’ jadgme nt was delivered by 

Lord Phillimore:—In the district of Midnapur there is a 
Mutt or charitable endowment of ancient foundation, and this 
appeal concerns a dispute as to the title to the office and emolu- 
ments of the Mohunt of this Mutt. 

Nothing is known ofits earlier history. There isa deed of 
gift in the year 1841 to one Lachhman, being then Mohunt. And 
he on the rrth September, 1878, appointed Bharat Das, his 
disciple, to be his successor in the office. To document is in the 
form of a letter attested by various witnesses. and addressed to 
the appointee, and the appointment is per verba de præsenti ; but 
the document is described as a willand was registered as such, 
and the appointment was only to operate upon the death of the 
appointor. In this document Lachhman describes himself as the 
Guddinashin Mohunt of the well-known Adhvra named Bara Asthal, 
wherein two known idols, Raghunathjiu and Gopinathjiu and other 
idols have been installed from the time of his predecessbrs and 
to which certain other as/Aa/s described in the schedule, and also 
in his possession, are said to be subordinate, of all of which he gs 
owner and manager. Five astha/s or houses are mentioned in 
the Schedule, ^ 

Lachhman died and was succeeded by Bharat, and Bharat 
iu turn died on 27th August, 1918. He had on 24th February, 
1908, executed an appointment of his successor. The document 
isinthe same form asthat by which he himself was appointed, 
and must be deemed to be a will, Init he describes himself as 
Gaddinashin Chela of the Mokunst Lachhman, and recites his own 
appointment, and makes Gobinda Ramanuj, the plaintiff in the 
present suit and a respondent in this appeal, chief Chela and 
Malik and Gaddihashin Mohunt like himself. To this document 
a schedule is appended inthe same form asthe schedule to the 
previous document containing the names and descriptions of the 
five minor astha/s. . 

Ten years later, in 1918, Bharat executed two new wills. 
Both are dated asatthe same day, but internal evidence shows 
that they were not intended to be deemed simultaneous, and 
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enables their Lordships to fix their sequence. The first was 
addressed to Ramanuj. It recites that Ramanuj is the object 
of his affection and his Chela, but states that the appointor has 
also another disciple named Gobinda Das Rasuya, and that in 
the apprehensfon that in future there may not be good feeling 
between the two Chelas after the appointor's death, he is makin 

a will according to the terms which follow. The will then pro- 
ceeds to name Ramanuj Shebait Paricharak Mohunt with the, 
income of all the properties dedicated for the Shedas of one of 
the minor asthals, and in addition with two digkas of land taken 
from one of the other as/Aa/s, and gives to him the ornaments 
of the idols of the bequeathed aszAa/ and its other possessions, to 
be enjoyed after the appoimtor's death by Ramanuj his Chelas and 
par-Chelas in succession. 


The will then proceeds to speak of the Bora (or greater) asthal 
as being the original Gaddi of the former MoAun/s and to require 
the appointee and his successors to pay one hundred rupees per 
year to this principal Gaddi. 


The will do es notin terms say who is to be the AfoAus: of the 
principl Mutt, but it obviously contemplates the appointment of 
Rasuya because it goes on to provide that if either of the two die 
before appointing a successor, the surviving Afokhunt should take 
his place and become Mohunt of the whole. 


e The second will is in a similar form and is addressed to Rasuya, 
It recites that the appointor has the two Chelas, and that he has 
executed a will to the effect that out of the properties which he 
owns and possesses as shedait he has made over the two Jdighas 
of land and the properties appertaining to the particular minor 
astal to Ramanuj, and proceeds to bequeath allthe rest of the 
property of which he. is possessed to Rasuya, appointing him 
‘Gaddinashin Mohunt like himself, nominating him AaZà of the 
asthal and providing that he should continue in possession down 
to his CAe/as and par-Chelas in succession, The will further 
provides that Rasuya shall for the benefit of the shedaiis of the 
principal idols receive the sum of one hundred rupees a year from 
the other Mount, who is described as he is described in the other 
will as the Paricharak Mohunt of the particular idols appertaining 
to the minor astha?, The will concludes witha clause similar to 
that in the other wil providing that in case either Mohunar 
dies without appointing a successor, the other Mohunt shall 
succeed, f 
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Shortly after executing these wills Bharat died, and disputes 
then arose between the two nominees. 

An arrangemerj, however, was effected and embodied in. two 
shrarnamas executed on agth January, 1919, whereby the provisions 
of Bharat’s two wills were recognised and each of the parties 
entered into possession of their respective offices as ,conferred by 
the wills. Rasuya did not live long after this *arrangement, and 
died on 18th February, 1920, having by will of that date appointed 
the defendant, Ramcharanan Das Rasuya, the present appellant, 
his successor. ; 

Thereupon the plaintiff launched the present suit, making a 
claim to be the sole Mount, and supporting his claim by various 
allegations. First he said that as senior Chele of Bharat he was 
entitled as of right to be his successor and could not be ousted 
by a will, Then he said that the two wills of 1918 were brought 
into existence by fraud and undue influence, and tbat Bharat 
had notatthe time oftheir execution a sound disposing mind, 
Further, he contended that the will of rgo8 was irrevocable, 
Next he said that the two appointments were slira vires and 
illegal and that the ZMw;/ consisting of the various aszAa/s could 
not be divided, and that if these two wills were set aside the earlier 
will by which he had been appointed sole Mokunt prevailed, or 
that if there was an intestacy his title as senior Chela prevailed ; 
and finally he attacked .the appointment of Rasuya on the ground 
that his alleged testator had died without making a will and 
therefore, even if the wills of 1918 stood, he, the plaintiff, was 
entitled to succeed under the clause of the will, which provided 
‘that -in the event of either of the two: Mohunis dying without 
appointing a successor, the other Afokunt should succeed. As to 
the compromise effected by the ekrurnamas, he said in substagce 
that no compromise could affect the title to an office. 

The Subordinate Judge decided all these points against the. 
plaintiff and dismissed the suit. On appeal the learned Judges 


, agreed with the Subordinate Judge. that the plaintiff could not 


claim the. appointment as of right by reason of his being Chief 
Chela, and that the document of 1908 was a will and was revocable. 
The allegation that the wills of 1918 were obtained. by undue 
influence, and that Rasuya had died without making a‘will do not 
appear to have been pressed before the High Court. . 

The High Court, however, decided in favour of the plaintiff 
on the, following grounds, The Court held that the appointments 
in 1918 were sia vires and illegal, and must Be set aside, ‘The 


^ 
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judges treated the wills of 1928 as having revoked the will of 1908, 
but they treated it as a case of dependent relative revocation, 
and thought that in accordance with this doctpine the will of 1908 
prevailed. The Judges were inclined also to think that if no will 
stood the plaintiff had a title to the succession as chief Che/a, and 
it is right to add that one of the learned Judges, Page J., attached 
considerable importance to this title, and only agreed with some 
hesitation to the view held by his colleague and by the Subordinate 
Judge that this title could be displaced by a will As to the com- 
promise as expressed in the ekrarnamas, they held that no estoppel 
was effected thereby. 

With regard to the defence, which is founded upon the 
chrurnamas, the reasoning of the learned Judges in, the High Court 
is not easy to follow. When two parties enter into an agreement, 
whether it be of compromise or in some other respect, each 
procures the advantage of the agreement from the other, and no 
further advantage need be looked for to support the agreement. 
As far as the two parties to the agreement are concerned, each 
obtained for himself the benefit of an unquestioned title, and 
prevented himself from questioning the other’s title to his respective 
office ; and the present defendant as privy in estate with Bara 
Gobinda would appear to be equally entitled to take advantage of 
the agygement, 


It might be, however, that owing to the form of this particular 
guit the agreement would not constitute a defence, because in form 
the suit is not brought by Gobinda Ramanuj, but by the two idols 
acting through him as their alleged Shedaft—an idol being a 
juridical entity in Indian law (see Vidya Varuthi Thirtha v. Balu- 
sami Ayyar (1). If it were necessary to pursue this matter, it would 
be proper to enquire whether Ramanuj could by claiming to use 
the name of the idols as plaintiffs prejudge and preclude any issue 
which would bear upon the question of his title to be Gaddinashin 
Mohunt, But in their Lordships’ opinion the defendant can 
succeed upon other grounds. 


. If the wills of 1918 were inoperative their Lordships would 
agree with the learned Judges in the High Court that the will of 
1908 woulg stand. 1t would not be necessary in their Lordships’ 
view to invoke the doctrine of dependent relative revocation, 
because there is no revoking clause in the wills of 1918, and the 
will of 1908 would be only revoked by reason of, and to the extent 


' (1). (1931) L. R. 48 I, A. 302 (311). 
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of, its inconsistency with the later wills, and if the later wills effect 
nothing the older will must stand. 


It becomes, therefore, a question whether the later wills were 
uiira vires and therefore ineffectual. The Judges in the High Court 
treated the two wills as being equivalent to one document, and as 
purporting to divide a Muti which they stated would de illegal. 
Théy relied upon the authority of this Board in the case of 
Sethuramaswarmiar v. Meraswoamiar (1). But neither this case nor 
the earlier one of Jaafar Mohiudim Sahib v. Aji Mokiudin Sahib 
(2), to which their Lordships have referred, touch the present case. 
They were cases where the office of Moun or a similar office was 
hereditary, but the Mokunt being a member of an undivided 
Hindu family, the other members of thg family claimed to share 
in the endowments and if necessary to have a partition ; and what 
was determined was that the endowments went with the office 
and were to be enjoyed by the office-holder without partition 
between him and the members of his family, There is no direct 
authority as to the power of a Mohun? who has a number of separate 
asthais, which by usage have all been held by one man, to provide 
for their division between his successors, or to saddle the property 
ofone or more ofthe component estka/s with a reservation in 
favour of the others, All that can be safely said is that as the 


-essence of the law governing these Mutts lies in the following of 


custom or usage (see the casein 48 I. A. already cited), prima 
Jade such a separation would be improper, unless there were, 
special circumstances justifying it. But their Lordships desire to be 
understood as expressing no determination upon this point, as in 
their view it is unnecessary. They look at the two wills as separate 
documents, and they find in one of them an effectual appointment 
of the defendant-appellant to be Gaddinashin Mohum?, with some 
reservations added which may or may not be valid. "The existence 
of these reservations and their appearance as a positive bequest in 
the other will does not detract from the definite appointment 
which, in their Lordships’ view, was effectually made. The 
defendant-appellant was lawfully created Gaddinashin Mohunt. 
He puts forward no claim tothe minor Afolkws/sAip, which was 
bequeathed to the plaintiff-respondent. o 

In their Lordships’ opinion, the Subordinate Judge was right 
in his decision, and they will humbly advise His Majesty that this 


(1) (1917) L. R. 45 I. A. 1; I. L. R, 45 Mad. 2963 27 C. L, J, 231. 
(2) (1864) 2 Mad, H. C. R. 1g. 7 
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appeal should be allowed and that the suit should be dismissed with 
costs here and below. 


Barrow, Rogers and Nevill; Solicitors for&he Appellant. 


>° Watkins and Hunter : Solicitors for the Respondents. 
A, T, M, ES JiR. Appeal.allowed, 


Present: Lord Shaw, Sir John Wallis, and Sir Lancelot 
* Sanderson. 


KUMAR GOPIKA RAMAN ROY 
v. 
ATAL SINGH AND OTHERS, 


[ON APPEAL FROM THE HicH Court or JupicaTurz AT Fort 
WILLIAM IN BENGAL]. 


Boidence—Exclusion— Non-production of document at ihe first hearing—Oficial 
records—Civil Procedure Code (Act V of (1908), Os.7, 11, 13, 18—Docu- 
ments noi in possession er power of the plaintiff —Finding of fact on evi- 
dence in another case. : 


* The Indian Evidence Act does not make finding of fact arrived at on the 
evidance before the Court in one case evidence of that fact in another case. 


In addition to enabling the parties to a sult to apply for discovery of docu- 
ments, a matter regulated by order 11, the Code of Civil Procedure imposes certain 
obligations on parties toa suit with reference to the documents on which they 
rely. Under order 7 the plaintiff must file with the plaint the documents 
on which he sues and also a list of the documents on which he relies, and under 
rule 18 documents which ought to have been and have not been included in the 
list cannot be exhibited without the leave of the Court. Further, under order 
13 the parties at the first hearing must produce the documents in their 
possession or power on which they rely, and under rule 2 no document “which 
should have been but has not been produced in accordance with the requirement 
of this rule" is to be admitted in evidence without the leave of the Court. This 
rule of exclusion, however, only comes into operation when the documents on 
which the parties rely should have been, but were not, produced at the first hear- 

' ing. The rule does not authorise the exclusion, when at the date of the 
first hearing, the documents were not, in the possession or power of the plaintiff, 
and the plaintiff and his advisers did not know of their existence so as to 
enable them to inspect them and form an opinion as to whether they would 
rely on them or not, 


337 
P. C. 
1928. 
ww 
` Ram Charan Rama- 
nuj Das Mohant 


v. 
Gobinda Ramanuj 
Das Mohant. 


Lord Phillimore, 


P.C 


1929. 
ww 
January, 22. 


328 " PHEICALCUTTA LAW JOURNAL. [VoL. XLIX. 


P. C. Even where the rules of exclusion apply, and the ‘documents cannot be filed 
MP without the leave of the Court, that leave should not ordinarily be refused 
oS where the documents ere official records of undoubted authenticity which may 
Kumar Gopika assist the court to decide tightly the issues before it. 

Raman Roy , 
v. s Appeal No. 81 of 1926 by the Plaintiff, from a judgment and 
Atal Singh. decree, dated the 17th April, 1924, of the High Court, Calcutta 
( Nqubould and B. B. Ghose JJ.), which affirmed a decree of the 
Court of the First Subordinate Judge of Sylhet, dated the 24th 

* March, 1919. 


The facts of the case are set out sufficiently in their Lordships’ 
judgment. The case in the High Court is reported in 85 I.C. 678, 


Gavin Simons K. C. and Hyam for the Appellant, 


L. DeGruyther K, C. and J. M. Parikh for the Respon- 
dents. 


Their Lordships’ judgment was delivered by 


Sir John Wallis :—This is an appeal from a decree of the 
January, 22. High Court at Calcutta affirming a decree of the First Subordi- 
= nate Judge at Sylhet and dismissing the plaintiff's suit, which 

both Courts held to be barred by limitation. 
. The plaintiff sued as the owner of a one-seventh share of 
the permanently settled estate No. 85 of the Collectorate of Sylhet 
E to eject defendants 1 to 160 from 143 holdings in the, occu- 
pation at the date of the plaint of defendants r to 160, as 
shown in the first schedule to the plaint. Defendant 161 Was 
joined as a purchaser from defendant 148, defendants 162 to 186 as 
the co-sharers with the plaintiff in the estate, and defendant 187 as 

, vendor to the plaintiffs father in 1896. 

The plaint alleged that by an amicable arrangement the lands 
in schedule I had been allotted to a predecessor of the plaintiff 
in respect of a one-seyenth share, which was afterwards acquired 
by the plaintiff's father in 1896, that they had all along been in the 
occupation of the defendants r to :60 as tenants, that in 1896 
these defendants had rendered themselves liable: to forfeiture by 
denying their landlord's title, that the plaintiffs father had enforc- 
ed their forfeiture and determined the tenancies by instituting 
120 suits in 1904, which were afterwards withdrawn by leave with 
liberty to bring a fresh suit, and that the present suit was within 
time because brought within twelve years of the determination 

` of the tenancies by the institution of the aforesaid suits, There 
was also a plea that the suit was not barred because the plaintiff 
was entitled under section 14 of the Limitation Att to exclude tho 
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time spent in prosecuting the former suits, but this has not been 
relied on before their Lordships. 

Defendants 1 to 160 pleaded, in addition o other defences, 
that they were not and never had been the tenants of the plaintiff 
and his predegessors in title, and both the the lower Courts, after 
& very carefyl examination of the evidence, have found that the 
plaintiff has failed to prove the alleged tenancies and so to brifig 
the case within Article 139 of the Limitation Act. 

This was the only question argued on this appeal,‘and their 
Lordships, after carefully considering the evidence before the 
lower Courts, and the additional evidence which they thought it 
right to admit in the circumstances hereinafter stated, have arrived 
at the same conclusion. 

The case is a very unusual one because both the lower Courts 
‘have found that the plaintiff has failed to prove any payment of 
rent to the plaintiff or his predecessors in title in respect of these 
lands ever since they began to be reclaimed and brought under 
cultivation about a hundred years ago. In these circumstances 
the learned Counsel for the appellant has been obliged to rely 
mainly on the effect of a decree ina suit of 1854, which, as found 
in the plaintiffs favour, was between his predecessors in title 
and the predecessors of defendants 1 to 160, 

. It is common ground that the suit lands were dense jungle 
until, in 1828 or later, some of the defendants’ predecessors began 
to cultivate them, ln 1844 the revenue authorities, treating them 

‘as ilam or unsettled lands which were at the disposal of Govern- 
ment not having been included in any permanently settled estate, 
assessed them to revenue ; and it was only after a long struggle that 
the plaintiff's predecessors succeeded in getting the revenue autho- 
rities in 1852 to reverse this decision and to recognise that these 
lands formed part of their permanently settled estate No. 85 in the 
Collectorate of Sylhet, 

It is also clear that the contesting defendants’ predecessors 
preferred the position of sratyats holding directly under 
Government and were very unwilling to be included in the 
plaintiffs semindari, and it was in these circumstances that the 
plaintiff's predecessors onthe 24th March, 1854, instituted suit 
No. 9 of 1854 in the Court of the Principal Sudder Amin of Sylhet 

- against these defendants’ predecessors for possession and mesne 
profits. 

According to the allegations in the plaint (Exhibit 19), Pesal 
‘Chandra Rajkoer and other Manipuries, immigrants from the 
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neighbouring state of Manipur, had executed Aaésiiats in favour 
of the husbands of two of the plaintiffs, who were widows, and had 
gone on paying rent to them until Shyan Sing, one of the defend- 
ante, and others bad presented petitions alleging that these lands 
were ¿Wam and not included in the plaintiffs semindkri, 

, it may be observed here that, if the plaintiffs bad been in a 
position to preve these allegations, they might have framed their 
suit against the defendants to enforce their rights as landlords 
on the footing of a subsisting tenancy, but itis equally clear from 
the terms of this plaint that they did not do go, 


After setting out that the revenue authorities had assessed 
the suit lands as sam and had afterwards reversed their decision 
and paid over to the plaintiff the assessthents they had collected, 
the plaint proceeded to state the cause of action against the defen- 
dants as follows :— 

“ The settlement holder (s) and fotedar defendants having been 


' raiyats and jofedars of the disputed settled and unsettled lands, 


they are in joint possession of the disputed lands as such." 

The defendants were referred to in this way because the reve- 
nue authorities had only effected settlements with some of the 
defendants. 

“ After the disputed land was found, upon re-trial by the Sadar 
Board, to be revenue-paying land as appertaining to the said fals% 
belonging to us and was released from resumption as unsettled 
class of land, we on rst Jaistha, 1259 (June, 1852), asked the defen- 
dants to give up possession of the disputed land, but instead of 
doing so the principal defendants are in possession of it as ejma/ 
(joint). Aecotdingly we and the co-sharer defendants are entitled 


. to get possession." 


The plaint then concluded with a claim for past and future 
mesne profits, which it is unnecessary to set out. 

In their Lordships’ opinion this plaint is quite inconsistent with 
the view that there was any subsisting relation of landlord and 
tenant between the plaintiffs and the defendants in that suit. 


It is equally clear from the summary of the written statements 
in the judgment (Exhibit 194) that the defendants repudiated any 
tenancy under the plaintiffs, Their case was that they had been 
* living on the land in dispute from 1255 5.5. (1828) and posses- 
sing the Government unsettled lands by bringing under cultivation 
the jungles.” 

It remains then to be seen whether the effect of the judgment 
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was to establish a relation of landlord and tenant which was not 
the case of either side. 

Sote reliance has been placed on the finding on one of the pre- 
liminary issues that the defendants as jofedars, according to the 
ruling of the Gourt of Sudder Adalat, could not plead limitation 
against the wafks as owners, In their Lordships’ opinion, this 
ruling, the grounds of which are not given, falls far short of affirm- 
ing the existence of a subsisting tenancy. 

The Court then recorded its finding on the "issues regarding 
the facts affecting the claim," which were as follows :— 


“ Whether the disputed land belongs to the plaintiffs in pur- 


chased semindary right as appertaining to /a/u& No. 85, Mahamad 
Jalal, within Mouza Patharkandi, and whether upon proper enqui- 
ries the said land was found to appertain to the said /a/ub, and 
was thereupon released by Government officers in favour of some 
of the plaintifis, and whether the rent received from the jo/edar 
defendants was paid back to the plaintiffs, and whether the objec- 
tion made by the defendants that the said lands are i//am lands, 
though they were released by the Sadar Board on behalf of the 
Government is admissible? And whether the plaintiffs are 
entitled to the mesne profits they have claimed >” 

On this issue the Court held that it could not go behind the 
decisions of the revenue authorities that the suit land was not 
illam land, and that it formed part of Estate No. 85. It accordingly 
proceed ed to give the plaintiffs a decree for possession and mesne 
profits at specified rates. 

“ Therefore for the above reasons it is ordered that the suit be 
decreed in favour of the plaintiffs awarding Rs. 1,235-6-10 pies as 
mesne profits for the disputed lands in the plaintiffs! share for the 
years 1258 B.S. to 1260 B.S, at the rates mentioned above and costs 
in proportion to the claim together with mesne profits at the said 
rates from 1261 B.S, till recovery of possession and awarding them 
possession of the disputed land as per boundaries given in the 
plaint as sassimdars ; that as long as the defendants are ready and 
willing to pay rents legally according to the rates prevailing in the 
village they should not be ousted from their right as joredars,, 
that the defendants do pay to the plaintiffs the mesne profits due to 
them and tffe costs to the extent of the claim as wellas cost in 
Court." 

Their Lordships agree with the lower Courts thatthe latter 
part of this order cannot be read as establishing the relation of 
landlord and tenait between the parties, which, as already observ- 
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ed, neither side had set up, but is to be read as giving the plaintif 
a decree for possession with past and future mesne profits, 
subject to this condition that, so long as the defendants were 
willing to pay rent at the specified rates to the plaintiffs, they 
should not be ousted from their rights as fofedars. 4 

** Jotedar," according to Wilson's Glossary, meang cultivator, 
afid it may well be that in those days, before the enactment of the 
Bengal Rent Act, 1859, the view was entertained that, by bringing 
these waste lands into cultivation, the defendants had acquired a 


. right of occupancy of which they ought not to be deprived "even 


though they had not set'it up in their pleadings. But, whatever the 
right of the jofedar may have been in those days, it seems clear that 
under the decree the defendants were only to be entitled to it if 
they were ready and willing to pay rent to the semindar, and there 
is abundant evidence in this case that they were not so willing, but 
entirely disregarded the decree, 

The plaintiff also relied on Exhibit 5, a certified copy of an 
award ofthe Deputy Collector of Sylhet in certain boundary cases 
under Reg. VII of 1822. The plaintiffs in those cases were the 
predecessors of the plaintiff, and Case D related to the alleged 
inclusion of 5,636 digkas of estate No. 85 in other mausss, The 
defendants! names are given as Ramanand Singh, Mohan Singh 
and Nunai Singh, who are not shown to have been tha prede- 
cessorB of defendants 1 to 160 or any of them. The plaintiff relies 
on certain statements of the Deputy Collector in his award in this 
case as to rent having been realised by the plaintiffs in suit No. 
9 of 1854 from the defendants in that suit. 3 

In their Lordships opinion these statements are not admisi- 
ble as evidence of rents having been realised from the defen- 
dants in that suit. The Indian Evidence Act does not mgke 
finding of fact arrived at on the evidence before the Court in 
one case evidence of that fact in another case. Their Lordships 
also agree with the Courts below that this evidence, even if 
admissible, would be of very little weight. 

Their Lordships have next to deal with the fresh evidence 
which they decided to admit in the following circumstances. 

On the 2oth August, 1918, the plaintiff, before closing his 
case, called as his 32nd witness one Gopesh Charan ° Chowdury, 
165th defendant, who was impleaded as one of his co-sharers. 
The witness produced certain documents which the Subordidate 
Judge would not allow to be filed at that stage, Thereupon the 
plaintiff on the 22nd August, 1918, presented "a pétition praying 
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for the admission of these documents, supported by an affidavit 
ih which it was stated that the plaintiffs law adviser only saw 
them for the first time on Sunday, the 18th Ahgust. 


The Subojdinate Judge did not accept this statement, as the 
last mentioned witness had stated that the law agent had come 
to his house about two years ago—that is in 1916—‘to see what 
documents he had, and the witness had showed' him all the 
documents. In his order of the 2and August the Subordinate 
Judge observed that the suit had been filed on the 7th October, 
1912, and that after certain adjournments issues were settled on 
the 8th July, 1913, when the parties were directed to put in 
their documents within seven days. In these circumstances the 


Subordinate Judge apparedtly considered that they were out of 


time, and he refused to exercise his discretion in the plaintiff's 
favour, although the documents were certified copies of public 
records, because in his view it would have been prejudicial to 
the defendants to admit them at this late stage, and this order was 
upheld by the Appellate Court. 


Now, in addition to enabling the parties toa suit to apply 
for discovery of documents, a matter regulated by Order XI, 


the Code of Civil Procedure imposes certain obligations on par- - 


ties to a suit with reference to the documents on which they rely. 
Under Order VII the plaintiff must file with the plaint the docu- 
ments on which he sues and also a list of the documents on 
which he relies, and under Rule 18 documents which ought to 
have been and have not been included in the list cannot be ex- 
hibited without the leave of the Court. Further, under Order 
XIII the parties at the first hoaring must produce the docu- 
ments in their possession or power on which they rely, and un- 
der Rule 2 no document “which should have been but has not 
been produced in accordance with the requirement of this rule" 
is to be admitted in evidence without the leave of the Court. 

It is apparently under this Rule that the Subordinate Judge 
acted, as he observes that, on the 8th July, 1913, at the settle- 
ment of issues, which is at the first hearing, the parties were 
ordered to put in their documents within seven days, 

. This rule of exclusion, however, only comes into operation 
when the documents on which the parties rely should have been, 
but were not, produced at the first hearing. Now, according to 
the evidence atthe date ofthe first hearing, these documents 
were'not in the possession or power of the plaintiff, and the 
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plaintiff and his advisers did not know of their existence so as 
to enable them to inspect them and form an opinion as to whe- 
ther they would re on them or not. In these circumstances it 
cannot be said that they should have been produced at the first 
hearing and therefore the rule does not authorise tthe exclusion. 
Further, as has been held in India, even where the rules of 
exclusion apply and the documents cannot be filed without the 
leave ofthe Court, that leave should n ot ordinarily be refused 
where the documents are official records of undoubted authen- 
ticity which may assist the Court to de cide rightly the issues 
before it. 


Their Lordships accordingly admitted the excluded docu- 
ments, but find on examining them that they do not assist the 
plaintiff. Documents 2 and 3, which are copies of the measure- 
ment cAiZ/a prepared by the Amin in connection with the execu- 
tion of the decree in suit No, 9 of 1854 and the Amin's report, 
only show that the Amin had great difficulty in executing the decree 
by putting the plaintiffs in possession owing to the absence of the 
defendants, and do not show, as contended for the plaintiff, 
that he gave them only symbolical possession instead of vacant 
possession, 


Documents Nos. 4 to rr are judgment s of the Collector of 
Sylhet in suits filed by the plaintiffs in Suit g of 1854 against 
defendants alleged to be in possession of eight holdings for the 
execution of Aabuliats. The judgments directed the defendaftts 
to execute Acduliats in respect of their holdings, but these hold- 
ings have nct been identified with any of the 143 holdings which 
are the subject of the present suit, nor have the defendants in 
these suits bsen shown to be the pred ecessors in title of any of 
the defendants 1 to 160 in the present suit, Itis not proved 


‘that decrees for the execution of Aadu/tats were obtained against 


any of the predecessors of defendants r to 160, 
Section 88 of the Bengal Rent Act of 1859 no doubt provides 


.that where a decree has been passed for the execution of a &aóu- 


liat and the defendant refuses to execute it, the decree is to 
have the same effect as if the Aadu/tat had been executed, and 
in this way a tenancy might be proved; but in*the present 


case it is not shown that decrees for the execution of sabuliats 
‘were obtained against the predecessors of defendants 1 to 160 
.or that they refused to execute them. 


For these reasons, in their Lordships’ opinion, the appeal 


^ 


Vor. XLIX,] PRIVY COUNCIL Wow Ww 2 335 


fails and should be dismissed with costs, and they will humbly P. C, 
advise His Majesty accordingly. f 1929. 
— Rogers and Nevill; Solicitors for the Appellant. Kumar Gopika | 
Stanley, Jaynson and Allem Solicitors for the Respondents. eae 
Atal Singh, 


A. T. M5 KJ. R. Appeal dismissed, - oe 


e Sir John Wallis. 


PRESENT: Viscount Sumner, Lord Warrington of Clyfe, 
and Sir John Wallis. 


HARIRAM SEROWGEE ~ t P. C. 


v. ; Tes 1928. 
MADAN GOPAL BAGLA AND ANOTHER, - Dinbi. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Fort WILLIAM IN BENGAL.] 


Gifi— Complete or ducomplete—Trusi—Invesiment of legacy—Solicitors? evi- 
,odenee Evidence Act (lef 1872), Sec. a Inierist= DamdabuiApitobati 
* and reprobate, : ic wes ` 


In this case all that was proved was a series of acts, such as the books of 
A's firm showing her entering certain sums, not in any. cash book as sums 
received from and deposited by B or on her account, but as credits under her 
grand-daughter's name, which afterwards were divided by A’s directions among. 
B'f children long after her death, no charge for commission against B for loans 
made to debtors and credits of interest received from debtors, no drawing of the * 
income by B and no rendering of accounts and passing of correspondence : 


Held, that the gift was not a complete one. 


That every step taken towards proof of a gift was in itself fro tanto a! 
negation of a trust. - ` ' ! 


A laid out Ra goooo in buying a house for' B, which was actually bought 
and in which | she resided till she died. On the evidence it was found that the : 
purchase money was a part satisfaction of the legacy. At the trial A’s solicitors : 
were ready to give formal evidence of what had happened, refreshing their, 
memory with the entries in their office diary. By consent of counsel the diary , 
was read instead, asit it had been formally proved. Thus, what was for the 
purpose of this casg the evidence of A's solicitors showed, that’ they were, 
instructed to investigate the title to the house in- furtherance of ‘investment’ of ` 
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nine-tenths of the legacy in its purchase. They did so; were satisfied; and 
carried the purchase through : = 

Held, that the evidenge of the solicitors was not inadmissible under section 21 
of the Evidence Act, 

The contention was that the peculiar Hindu rule of damdaput being 
applicable to matters of contract was inapplicable to claim for the logacy t 

field, that asthe plaintiff had claimed to have the benefit of a course of 
business, under which, so far asthe accounts of A’s businese went, all the 
items were treated as invested in commercial speculations for B, he could not 
approbate and reprobate, nor could he, on finding that the claim to the benefit 
of that course of business with its resulting contractual obligations, was not 
sustainable, claim that A wasa mere executrix, who had failed to apply assots 
which had come to her hands in discharging legacies and was not a merchant- 
banker, liable in contract to a customer for interest on the balance in her 


hands, 

Appeal No. 88 of 1927, from an appellate decree, dated the 16th 
April, 1926 of the High Court, Calcutta, (Sanderson C. J. and 
Rankin J.), which varied a decree, dated the 6th August, 1924, 
made by Thornhill J., sitting on the Original Side of the said 
Court. 


For the purposes ofthe present reportthe facts of the case 
are sufficiently set out in the judgment of the Privy Council. 


On the question of imperfect gifts, the Trial Court CHR Justice 
Thornhill) observed as follows :— 


“The cases show, so far as I understand, as between donor and. 
donee, that if the owner of personal property, with which we are 
concerned, wished to give the enjoyment of it to another he can 
do so by either (r) declaring himself to be a trustee of it for those 
whom he desires to benefit, (2) or by validly transferring the 
property to such other and not retaining itin his own hands far 
any purpose, fiduciary or otherwise. If such intended transfer is 
not valid, the Court will not hold the intended transfer to operate 
as a declaration of trust, for then every imperfect instrument would 
be made effectual by being converted into a perfect trust, In one 
case itis said fora man to make himself trustee there must be an 
expression of intention to become a trustee. In another, he need 
not use the words ‘I declare myself a trustee’, but he must do 
something which is equivalent to it and use expressions which have 
that meaning. The question will therefore arise in considering 
some of the transactions whether there has been a completed gift, 
followed by a deposit with the firm of the gifted moneys or whether - 
the donor, instead of making a completed gift, constituted himself 


n. 
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or herself a trustee of the moneys for the person whom he or she 
wished to benefit.” 


DeGruyther K. C. and Parikh for the Appellant. 
` Lowndes &. C. and Mac Nair for the Respondents. 


During the course of the argument, reference was made to 
section 21 of the Indian Evidence Act, and to AfiZ/er v. Mah¥o 
Dass (1). 

Their Lordships' judgment was delivered by 


Viscount Sumner :—The appellant claimed certain sums 
held at her death by Brijcomari, the widow of a banker and money- 
lender in Calcutta, Rangoon and elsewhere, named Bhagwandas 
Bagla, who was an AgarwaHa Jain. He is the only son and youngest 
child of Mahadevi, deceased, a grand-daughter of Bhagwandas and 
Brijcomari, and the respondents are the surviving executor and the 
residuary legatee under Brijcomari's will. It is undisputed that, 
under the Mitakshara law as modified by the customs and usages 
of the Agarwalla community relating to stridhan, the plaintiff is 
now entitled to whatever belonged to his mother Mahadevi during 
her lifetime. Originally the action was brought for an account, 
but at the trial this was abandoned and the plaintiff elected to rely: 
only on his claim for sundry specific items. The defandants 
subsequently agreed to this course being taken, relinquishing also 
any claim to any set-off or account on their side For several of 
the relevant years Brijcomari’s books of account were not forth- 
coming, having been, it was said, lost in a riot or consumed ina 
fire, ‘This may have deprived the plaintiff of useful evidence and 
the defendants of circumstances proving a discharge. At any rate 
the matter rests there, as it was not held that the defendants had 
made away with the books. . The entries relating to Mahadevi 
were such as might be inserted in a day book and cash book and 
then by transference in a ledger in the case of a customer, who 
had placed money to her credit with her agents, with instructions 
to invest it and collect the interest on the investments for her 
account and to make disbursements against itas she might from 
time to time direct. This picture, however, is far from the reality, 
When the agcount was opened Mahadevi was a child of eleven. 
When the gifts to her, on. which the claims are founded, are 
supposed to have been made she was about fifteen. Neither she 


nor anyone on her behalf gave any instructions or operated on the . 


(1) (1896) L-R. a3 I. A. 106 ; 1. L. R 19 All. 76, 
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account at all, and whatever was done was done under the direction 
of Brijcomari. Of these items only three survive on this appeal. 
Two relate to sums “alleged to have been given by Brijcomari to 
Mahadevi and the third to a legacy left to Mahadevi by her grand- 
father, Bhagwandas, under a will of which his widow, Brijcomari, 
was executrix. * 

Evidence was given, which may be accepted, thatin the 
Agarwalla Jain community there is a practice on the occasion of 
adoptions and marriages to make money presents to relatives on a 
scale that may be called munificent. The first claim in this appeal 
is in respect of two lakhs of rupees, alleged to have been given 
to Mahadevi en the occasion when Brijcomari adopted Mahadeo, 
her grandson and Mahadevi’s brother æ her own son in 1901, and 
of Rs. 31,000 alleged to have been given to her when Mahadeo 
was married a short time afterwards. The.remaining claim is for 
Rs. 90,000, part of the legacy above mentioned, the remainder of 
it not being now in dispute. There is also an issue as to the amount 
of interest to be allowed. 

After the death of Bhagwandas his widow carried on his 
business on her own account, and asit was a business on a large 
scale it involved a full system of book-keeping. A ledger account 
in the name of Mahadevi begins in 1896 with a credit of Rs, 24.968. 
This represents a principal sum carried forward from a previous 
ledger with periodic amounts for interest, some credited in the 
lifetime of Bhag wandas, some after his death. In respect of this 
claim the plaintiff succeeded in India, Brijcomari and another 
executor of the willof Bhagwandas having made affidavits in 
connection with it in proceedings in Rangoon that this sum repre- 
sented a trust created in Mahadevi’s favour by the testator. It was 
on this evidence and not on the mere method of entering these suns 
in the books that the Courts decided in the plaintiffs favour, 
Mahadevi's account is continued through the books down to her 
death in 1904. In rgor there is an entry inthe day book thus: 
*2,00,000 credited to Bai Mahadevi’s account, dated 14th January, 
19or, given credit to you on account of Chiranji Mahadeo Prasad,” 
and in 1903 another entry: “Rs, 31,000 credited to Bai Mahadevi's 
account, presented on the occasion of Mahadeo Prasad'e riding on 
horse at the time of his marriage ceremony.” These are the two 
alleged gifts. The account of Mahadevi is carried on from year 
to year. Periodically it is credited with sums received from 
debtors as interest ; occasionally it is debited wifh sums for legal 
expenses or payments to her father-in-law, Fulchand,as her guardian, 
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There is no evidence that Mahadevi, who bore her husband 
Padamraj three children and then died at the age of nineteen, 
eyer knew anything about any of these thinge, but Padamraj—a 
witness of whose credibility the trial Judge had but a poor opinion— 
gave an acceunt of this “riding on a horse," which shows it to have 
been part of the wedding ceremonial that is often an occasion for 
making presents, Further entries in the day hook relating to 
Mahadeo show a curious state of things. Two lakhs are debited 
to him as having been credited to Mahadevi’s account on January 
-17th, 1907, and transferred from his account. Thisis part of a 
‘gross sum of seven lakhs and three-quarters, debited to him, of 
which the residue, five lakhs and three-quarters, are entered as 
- credited to the father of Mahadeo on the occasion of Mahadeo’s 
adoption, which took place shortly before his marriage. The death 
of Mahadevi occurred on 17th May, 1904, and in rgr3 there are 
entries in the day book showing that the balance of Mahadevi's 
account, 4 lakhs and Rs, 69,128, which then stood to her credit, 
-was exhausted by (r)a transfer of x lakh and Res, 39,125 to the 
firm of Fulchand Padamraj, that is, the firm of Mahadevi’s father- 
in-law and husband, being the amount standing against the name 
.of Fulchand Padamraj in the account books of one Calcutta firm ; 
(a).by purchases of jewellery for the plaintiff, which do not seem 
to have been in dispute, and, finally, (3) by transferring 3 lakhs 
Rs. 19,203 in equal thirds to Mahadevi's children, the plaintiff and 
ehis two sisters, "under orders of Bai Muni’s mother," that is, of 
. Brijcomari, whose death occurred in 1916, 
So far as concerns the two disputed items of two lakhs and 
Rs. 31,000, alleged to have been given to Mahadevi in connexion 
with the adoption and subsequent marriage of Mahadeo, the story 
is therefore as follows. The books of Brijcomari's firm show her 
entering these sums, not in any cash book as sums received from 
_ and deposited by Mahadevi or on her account, but as credits under 
her grand-daughter's name, which afterwards are divided by 
Brijcomari's directions among Mabadevi's children long after her 
death. Brijcomari had no right to adopt any son during the 
lifetime of Lachmi Narayan, already adopted by her deceased 
husband, and least of all a boy, who was grandson to Bhagwandas 
already. She appears by these entries to have laid hands on the 
.fortune thus supposed to accrue to Mahadeo, in order to buy 
off his natur al father by one large payment and to endow his 
sister with another, and then again to have seized on the deceased 
Mahadevi's estate, applying a large part of it to satisfy her own 
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claims on the embarrassed firm of Fulchand Padamraj, and 
dividing the residue between Mahadevi's children, with as little 
regard for legal rights as she had shown in the adoption pro- 
ceedings some years before. The recital in the deed of 24th 
February, 1920, to which the respondents were patties, stating 
that “certain sums of money” given by Brijcomari ta Mahadevi, 
odt of which „Gigi Bai, the plaintiff's sister received a third 
share, does notin itself prove a completed gift by Brijcomari, 
since she was dead years before the payment, and it is not relied 
on as an estoppel. The accounts in themselves are mere book- 
entries and do not confer or determine rights, but, whatever else 
they show, they do not show completed gifts to Mahadevi. It is 
not pretended that Mahadevi received any money and then depo- 
sited it in her grandmother's bank or that she ever in fact 
accepted these gifts. Nor did Brijcomari make herself the bailee 
of Mahadevi by any unequivocal act, which changed the character 
of her own continuous possession. Though there are loans made 
to debtors and credits of interest received from debtors in the 
accounts under Mahadevi’s name, she is charged no commission 
as upon an investment of her moneys, nor does she draw on the 


‘income, of which an appearance of ownership is thus created. 


No accounts were rendered ; no correspondence passed. When 
Brijcomari is so minded, she manipulates the account and* makes 


. transfers exactly as she pleases, and, finally, being admitted to 


have been in control of the whole business and’ keenly interested 
in it, she divides up the accou it and brings it to a close as to her 
sees good, The Courts below correctly appreciated and applied 
the rules of law relating to imperfect gifts, and their conclusion 
that neither of these sums was ever the subject of a completed gift 
at all must be affirmed. There was no pleading nor contention 
before the trial Judge that Brijcomari had made any declaration 
of trust in Mahadevi's favour in respect of either of these sums, 
and, though it was admitted in the High Court that, if a declaration 
could be proved the want of the proper pleading ought not to 
disentitle the plaintiff to recover, it is clear that no such proof was 
possible. Every step taken towards proof ofa gift wasin itself 
fro tanto a negation of a trust, for a trust retains the actual 
ownership in the trustee, while an endeavour to make a gift is an 
endeavour to divest the property and pass it away to the donee, 
All that was proved was a series of acts, which might, if carried 
far enough, have amounted to completed gifts, but in fact stopped 
short of completion, Brijcomari always retained the power to cancel 
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allthat she had done, whenever she changed her mind, and that 
change did eventually take place in 1913. 

The claim relating to the legacy stands thts. Brijcomari laid 
out Rs, 90,000 in buying a house for Mahadevi, which was actually 
bought and ik which she resided till she died. The question is, 
was this sum provided out of gifts, which were otherwise incomplete, 
or out ofthe legacy of a lakh, to Mahadevi under her grandfathe's 
will which formed part of his estate in Brijcomari's hands? The 
presumption is strong that Brijcomari paid for the house out of 
the legacy, for which she clearly was liable, and not out of 
inchoate gifts, for which she had not yet made herself liable at all. 
Her interest was to discharge old obligations, not to perfect new 
ones. There was, however ample evidence to establish the .con- 
‘clusion at which the High Court arrived on appeal, that this pur- 
chase money wasa part satisfaction of the :legacy, At the trial 
Brijcomari’s solicitors were ready to give formal evidence of what 
had happened, refreshing their memory with the entries in their 
office diary. By consent of counsel the diary was read instead, 
as if it had been formally proved. Thus, what is for the purpose of 
this case the evidence of Brijcomari's solicitors showed, that they 
were instructed to investigate the title to the house in furtherance 
of aninvestment of nine-tenths of the legacy in its purchase. 
They dř so ; were satisfied ; and carried the purchase through. 
This was conclusive, An attempt was made to contend that their 
evidence as to the investment was hearsay and irrelevant in itself, 
and inadmissible under the Indian Evidence Act, section ar. 
Their Lordships do not accept this and the contention fails, 

The remaining point is a challenge of the course taken by the 
trial Judge in applying the rule of damdaput to the interest 
allówed. This peculiar Hindoo rule is applicable to matters of 
contract, and the contention was that the claim for the legacy 
was not a matter of contract. As, however, the plaintiff had 
claimed to have the benefit of a course of business, under which, 
so far as the accounts of Brijcomari's business go, all the items 
were treated as invested in commercial speculations for Mahadevi, 
he cannot both approbate and reprobate, nor can he, on finding 
that the clajm to the -benefit of that course of busiaess with its 
resulting contractual obligations, is not sustainable, claim that 
Brijcomari was a mere executrix, who had failed to apply assets 
which had come to her hands in discharging legacies, and was 
not a merchant-banker, liable in contract to a customer for interest 
on the balances in her hands. 
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CRIMINAL REVISON. - 


Before Mr. Justice M. N. Mukerji and Mr, Justice Grakam, 


MAHIM CHANDRA NATH BHOWMIK 


CRIMINAL. 
nip) v. 
1928. 
Dose "THE EMPEROR,* 


December, 5,10. 


Appeal Criminal Procedure Code (Act V of 1998), Secs 476 B, 195 (3), 407 (2)— 

. Magistrate with third class powers, refusing to make a complaint under 
Sec. 476,——-Appeal under Sec. 476B, if enteriainable by a Magistrate of the 

first class empowered to hear apperls under Sec, 407 (a)—Complaint under 


E Sec, 476B made without jurisdiction, defect, if cured by Sec. 537 Criminal 
Procedure Code—Appeal against a complaint made under Scc. 476B, ij 
competent, 


Where a Magistrate of the third class refused to make a complaint andes 

section 476 Criminal Procedure Code, an appeal under section 476B, Criminal 

Procedure Code, against the order refusing to make a complaint was heard by a 

Magistrate of the first class empowered to hear appe als under section 407 (a 

Criminal Procedure Code,, and such Magistrate directed a complaint to be 

lodged against the petitioner for offences ander sections 193, and 465 read With 

section 109 Indian Penal Code, and the petitioner did not prefer an appeal 

e) vs against this appellate order, but objected at the trial to the validity of the 
proceeding taken against him : 


Held,—() No -appeal lay against the appellate order under section 476B, 
Ciiminal Procedure Code directing a complaint to be lodged : 


Akamadar Rahman v. Dwip Chand Chomd hury (1) f ollowed, 


(ii) A Magistrate of the first class empowered to hear appeal under Section 
407 (2) Criminal Procedure Code from sentences of a Magistrate of the third class 


* Criminal Revision No. 89 4 of 1938 for quashing a proceeding under Sections 
. 193 and 465 read with 109 Indian Penal Code, pending against the petitioner in 
the Court of P. K, Bhattacharyya, Esq, Deputy Magistrate of Comilla, 
(1) (1927) 1. D. R. 55 Calc, 765. 


b 


3 
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is not the presiding officer of a Court to which appeals from the Court of the 
Magistrate of the third class ordinarily lies within the meaning of section 195 (3) 
Criminal Procedure Code, and, as such such Magistrate of the first class is not 
competent to hear an appeal under section 476B Criminal Procedure Code and 
a complaint made by him on such appeal is without jurisdiction : Sadhz Lall v. 
Ram Churn Past (2) followed : 

(lil) Secon 537 Criminal Procedure Code cures an orror, omission, or 
irregularity in the complaint and not the entire absence of a cotnplaint, 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure,- 

The material facts will appear from the judgments. 

Mr, Akhil Chandra Dutt for the Petitioner. 

Mr, Debendra Narain Bhattacharyya for the Crown. 

B : . 
C. A, V. 


The judgments of the Court' were as follows :— 


Mukerji, J :—The facts necessary to be stated for the purposes 
of this Rule are these: One Naimuddin was the complainant in 


, & case under section 426 Indian Penal Code against one Hanif 


and others, which was tried by Maulvi Mir Hossain, a Magistrate 
of the 3rd class. The accused persons pleaded that the land con- 
cerned had been purchased by them and that the complainant Nai- 
muddin was himself an attesting witness to the deed of purchase, 


The petitioner Mohim Chandra Nath Bhowmik gave evidence in . 


support of the defence proving the execution of the deed and the 
signature of Naimuddin thereon. Naimuddin, while the trial was 
pending, denied his signature in the deed and applied to the try- 
ing Magistrate for the prosecution of all concerned in the forgery. 
The accused persons were acquitted, the trying Magistrate being 
doubtful as to the forgery. After the case was over Naimuddin 
pressed his aforesaid application, The trying Magistrate instead 
of dealing with the roatter himself, as he should have done, for- 
warded the papers to the Sadar Sub-Divisional officer for necessary 
action. The Sadar Sub-Divisional officer returned the papers to 
the trial Magistrate with the following remarks; “ The only mate- 
rials are the denial of execution by the complainant, and the 
dissimilarity of the left thumb. impression of the complainant from 
those on the document Ex, 1. The Court too did not on the 
judgment tòme to any finding that it is forged. As such I would 
grant leave to complainant to move in the matter if the left thumb 
impression be really forged." What other action on the part of the 
complainant was contemplated by these remarks itis difficult to 
(2) (1902), I. L. R, 30 Calc. 394. 
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see : evidently the learned Sub-divisional Magistrate was thinking of 

sanction under section 195, as distinguish ed from order for prose- 
cution under sectiong76 Criminal Procedure Code., forgetting for 
the moment the changes effected by the Amendments of 1923. 
As the trying Magistrate did not pass any fi nal orderjn the matter 
the complainant moved Mr, L, B. Dar, a Deputy Magistrate who 
haf powers under section 407 (2) Crim inal Procedure Code and 
that officer asked „the trying Magistrate to pass such orders. 
When the said order of Mr. L, B Das arrived before the trying 


' Magistrate, he rejected the complainant's prayer in these words: 


“ Read the order of the appellate Court. Looked into the con- 
nected records including the petition of  Naimuddi. I bave not 
been personally convinced about the guilt of the accused party and 
I do pot think it quite proper to proceed under section 476 Cri- 
minal Procedure Code." The complainant then preferred an appeal 
which was admitted by the Joint Magistrate, and on the latter 
vacating his office Mr. L, B. Das who, itis said, succeeded him, 
dealt with the appeal and being of opinion that the acquittal of the | 
accused persons Hanif and others was wrong and that a prima facie . 
case was made out against the petitioner directed undersection 476B 
Criminal Procedure Code a complaint’ to be lodged against 
the petitioner for offences under sections 193 and 465 read with 
109 Indian Penal Codé. On that complaint the petitioner has 
been put upon his trial. He impugned at his trial the validity 
of the proceeding taken against him on the ground that Mr. L. B. 
Das though he had power under section 407 (2) Criminal Proce- 
dure Code was not competent to passthe order under section 476B 
Criminal Procedure Code and that consequently the proceedings 
taken on that complaint cannot stand. The objection has been 
over-ruled by the Court in which the trial is going on and the 
Sessions Judge on being moved to make a Referen ce to this Court 
has declined to interfere. The petitioner has then moved this 
Court and obtained the present Rule. 

One of the grounds upon which the Sessions J udge has-declined 
to make a Reference to this Court is that the petitioner 
not having appealed from the order passed by Mr. 
L. B. Das under section 476 B, is precluded by reason of section 
439 (5) Criminal Procedure Code from invoking the revisional pow- 
ers of this Court. This ground has no substance as, apart from 


' other reasons, no appeal lay from Mr. L. B. Das’ order : Ahamadar 


Rakmau v. Dwip Chand Chowdhury (1). 
(1) (1927) I. L. Re 55 Calc, 765. 


e 
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In support of the contention that Mr. L. B. Das, though em- 
powered under section 407 sub-section (2) Criminal Procedure 
Code to hear appeals from the sentences of the Court of Moulvi 
Mir Hossain, was not the presiding officer of a Court to which 
appeals from the Court of Moulvi Mir. Hossain ordinarily lay 
within the meaning of section r95 sub-section (3) Criminal Proce- 
dure Code so as to be competent to hear the appeal under sec- 
tion 476B ‘Criminal Procedure Code., the petitioner has relied 
upon the decision of this Court in the case of Sadiu Lall v. Ram 
Churn Pasi (1). On the other hand, the Crown has in the first 
place relied upon the contention urged in the Magistrate's explana- 
tion which seeks to make out that the decision is no longer of 
any force because of the alteration in section 195 by the Amending 
Act of rga3. The alteration to which reference has been made in 
this behalf is the omission of the word ‘only’ from sub-section 
(7) of that section as it stood in the Act of r898 [Vide sub- 
section (3) of section 193 as it stands at present]. It has been 
urged that because the word 'only! is no longer in the sub-section 
there is nothing to prevent two Courts namely that of the District 
Magistrate as well as that of the Deputy Magistrate empowered 
under section 407 sub-section (2) being regarded as Courts from 
which appeals ordinarily lay from the Court of Maulvi Mir Hos- 
sain, afd that if that be the position then under proviso (a) to 
the sub-section the Court of Mr. L. B. Das would be the only 
Court to which the Court of Moulvi Mir Hossain would be subor- 
dinate within the meaning of section rgs. In my opinion the 
omission of the word ‘only’ has no such significance, and the 
words “ to which appeals ordinarily lie" should still be under- 
stood in the sense attributed to them in the decision aforesaid. 
The wording of section 407 has not undergone any change and the 
decision aforesaid appears to have been followed by almost all the 
superior Courts in this country, and no dissent against it has been 
expressed anywhere except in the dissentient judgment of Ben- 
son, J, who was inthe minority in the Full Bench case of 
Eroma Variar v, Emperor (2). The Crown has, in the next place, 
relied upon the decision in the case of Queen-Empress v. Subba- 
raya Pillai((3). That case, however, was decided under the Code 
of 1882 in which the wording of section 407 was materially different 
as has been pointed out by White C. J. in the case of Aroma 


(1) (1902) I. L, R, 30 Calc. 394. (2) (1903) I. L. R. 26 Mad. 656. 
(3) (1895) I. L, R. 18 Mad. 487. 
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Variar v. Emperor (x1) and in any event I do not see any good 
reason to depart from the view which our own Court has taken 
of the meaning of the words “to which appeals ordinarily lie ” 

Finally it has been contended on behalf of the Crown that if 
Mr. L. B. Das had no jurisdiction to make a complaint under sec- 
tion 476 B, it should be held that the case has been instjtuted with- 
otft a proper complaint and an omission of this character is curable 
by section 537 Criminal Procedure Code. This argument over- 
looks the bar which section 195 imposes. It also overlooks that 
what section 537 provides for is an error, omission or irregularity 
in the complaint and not the entire absence of a complaint without 
which no cognizance of the offence can be taken under the law. 

The result is that the proceedings instituted upon the basis 
of Mr..L. B. Das, order which purports to have been made under 
section 476 Criminal Procedure Code cannot go on. They are 
accordingly quashed. 

We should observe that in the view that we take the complainant's 
appeals from the order of Moulvi Mir Hossain refusing to make a 
complaint under section 476 Criminal Procedure Code has not yet 
been disposed of by a Court competent to deal with it. It follows, 
therefore, that if the complainant desires to proceed with that 
appeal any further, it will necessarily have to be heard by the Dis- 
trict Magistrate and disposed of by him in accordance with law 
and in the light of those well established principles which govern 
appeals of this description. s 

The Rule is made absolute. 

Graham, J:—The true construction of the words “ Court to 
which appeals ordinarily lie" in section 195 (3) Criminal Proce- 
dure Code seems to be not free from doubt. But on the whole 
I see no reason to differ from the view taken by my learned 
brother, and I agree that we should follow the decision of this 
Court in Sadhu Lally. Ram Churn Pasi (1) and that the. Rule 
should be made absolute. 


D. K, R. Rule made absoulte. 


(1) (1903) I. L. R. a6 Mad. 656. 
(2) (1902) 1 L, R, 3o Calc. 394. 
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APPELLATE CIVIL. 


Before Mge, Justice Jack and Mr. Justice "D. N- Mitter. 


è AYENATI SHIKDAR 


v. . 


. 


MOHAMMAD ESMAIL AND OTHERS.* 


Morigage bond— Proof —One of the attesting witnesses proving hostile and the 
“other not called—Other evidence, tf canbe given to prove execution—~Avi- 
dence Act (I of 1878), Secs, 68, 70, 71. 


OF the four attesting witnesses to a mortgage bond, two were dead at the 
date of the suit, the third attesting witness turned hostile and did not prove 
the execution or attestation and the fourth attesting witness was summfbned by 
the mortgages (plaintiff) but as he told the plaintiff that he would not depose 
so plaintiff took no further steps to examine him. The plaintiff then called 


"other witnesses who proved the execution. Defendant No. 1 admitted execu- 


tion but stated that she registered it thinking it to be a power of attorney in 
favour of the plaintiff : 


Held, (per Sack, F) that the execution of the mortgage could be proved by 
other evidence under section 71 of the Evidence Act. 


That as the admission was not clear and unqualified, section 70 of the Evi- 
dence Act was inapplicable. 


Per Hitler, Jı it was not intended by shading section 71 of the Evidence 
Act to depart from rule of English law that the evidence of the other witnesses 
should not be introduced unless the absence of other witnesses is satisfactorily 
explained in the case when one of the two attesting witnesses has been called and 
has denied execution. 


In the circumstances of the case when there was admission of execution by the 
defendant, section 70 of the Evidence Act was applicable and the admission was 


suficlent proof of the mortgage bond against the mortgagor: Nund Kishore v. 
Kanee Ram (i). 


Appeal by Defendant No, 3. 
Suit on mortgage. 
The material facts appear from the judgment. 


Messrs. Suresh Chandra Talugdar and Surojit Chunder Lahiri 
for the Appellant. 
. œ 


#Appeal from Appellate Decree No. 459 of 1927, against the decree of Babu 
Atul Chandra Banerjee, Additional Subordinate Judge of Bakerganj, dated the 
47th September, 1926, modifying that of Babu Suresh Chandra Tree 
Munsiff, 2nd Court, at Bhola, dated the 31st January, 1926. 

(1) (1902) I. L, R. 29 Calc. 355, 
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Cm. Messrs, Jatindra Nath Sanyal and Mahendra Coomar Ghose 
1929. for the Respondent who appeared. 
— ° C. A. V. 


Ayenati Shikdar 
The following judgments were delivered : 


ve 
Mohammad. Esmail. Jack, J.: The plaintiff in this suit seeks to recover from the 


February, 28. defendants the amount due on a mortgage bond. In.her written 
ACE e 

statement defendant No, : says that she executed the bond 

e and admitted execution before the Sub-Registrar understanding 


it to be a power of attorney in the name of the ' plaintiff to manage 
her properties. She cont ends that the bond was rot legally attested 
* and executed. 

Defendant No. 2 was a Benamdar of the plaintiff. Defendant 
No. 3 files a written statement supporting that of defendant No. 1 
and adding that he had purchased the properties to the 
knowledge of the plaintiff. . 

The Court of first instance decreed the suit except for a deduc- 
tion of a portion of the claim for interest. The appellate Court - 
dismissed the appealand, allowing the cross appeal on account of 
interest, decreed the suit in full. 

. In this appeal'itis urged that inasmuch as one of the attest- 
ing witnesses to the bond when examined, proved hostile, the 
remaining attesting witness who is alive should have been examin- 


: ed to prove the bond, and, ' not having examined him, thé Court 
: was not entitled to invoke the provisions of section 71 of the Evi- 
dence Act and prove the bond by other evidence. . 


Both the Courts below have held that it is only necessary to 
call one attesting witness before having recourse to other evidence 
under section 71 of the Act. This view appears to be in accor- 
dance.with the wording of sections 68 and 71 of the Act and was, 
adopted in a recent decision of this Court Hason Ali v. Gurudhs 
Kapali (1). Itistrue that good authorities have held that it is 

°. œ not clear whether, under section 71 of the Evidence Act, other 
evidence can be given to prove the docuinent where the attesting . 
witness called denies, or does not recollect, the execution of the 
document and there is another attesting witness alive, sub- 
ject to the process of the Court, and capable of giving evidence 
(cf. Field, 6th edition, page 236). - However, had thg intention 
of the legislature been otherwise, one would have expected to 
find sections 71 of the Act differently worded as it cannot be sup- 
posed that when sections 68 and 7x of the Act were drafted cases 
in which one or more of the attesting witnesses would prove hos- 


(1) (1928) 49 C. L. J. 16 ; 33 C. W. N. 248. 
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tile were not anticipated, I therefore think that, in the present Civit. 
case, the Court was justified in taking other evidence as to the 1929. 

1 H $ H aad 
execution of the document. Of course sectiog 71 does not relieve Ayenati Shikdar 
the plaintiff from the necessity of producing the best evidence v 


available, Here the remaining attesting witness was summoned, but Mohammad Esmail, 


did not appear, and the plaintif has given reasons which the Court Fach, F. 
below have accepted for not taking further steps to produce Him. 
Had he been the only witness it would undoubtedly have been . 


the duty of the plaintiff to exhaust all the processes of the Court in 
order to produce him, but since an attesting witness had been pro- 
duced, other evidence became admissible under section 71 of the , 
Evidence. Act and the plaintiff was not bound to produce another 
attesting witness whom there were grounds to believe him hostile. 

There was some doubt whether it was necessary to, decide ` 
as to the applicability of section 7r of the Evidence Act in this 
case inasmuch as there is some ground for holding that the 
written statements of defendant No. r and defendant No. 3 
amount to an admission of execution of the bond by defendant 
No. 1z,so as to make section 7o ofthe Evidence Act applicable 
and avoid the necessity of proving execution as against them . 
However the admission was certainly not clear and unqualified. * 
Defendant No. r says that she executed the bond and admitted. 
execution before the Sub-Registrar but did so understanding . 
it to bea power of attorney in the name of the plaintiff to 
manage her properties, and that she would not have signed it 
had she been aware of its contents, This is, I think, not such 
an admission as to make section 7o of the Evidence Act applica- 
able, though it is an important piece’ of evidence in proof of 
execution, there being no specific allegation of fraud. 

* In the circumstances the Courts below were justified in finding 
that execution of the mortgage bond by defendant No. 1 was 
proved. There seems to be also no:ground for withholding inte- e Ae 
rest ‘at the bond rate. 

The appeal is accordingly dismissed with costs. 

Mitter, J. : This is an appeal by the defendant No, 2 and arises 
out of a suit brought by the plaintiff, now respondent, to enforce 
a mortgage, bond which is said to have been executed by defen- 
dant No, t in the month of Magh 1324 B. S; Defendant No. 2 is a 
subsequent purchaser of the equity of redemption, Defendants 
Nos. x and 3 put in separate written statements. Their contention 
is that defendant No. r executed the bond knowing it to’ bea 
power of attorney and that she would not have executed the bond 
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if she knew it to be a mortgage bond. They further raised the 
defence that the mortgage bond was not attested in accordance 
with law. ° 

The Munsif held that the mortgage bond had been duly exe- 
cuted and attested and that consideration passed for the same 
and that the defendant No. ı executed the mortgage bond know- 
inf it to be a mortgage. Of the four attesting witnesses to the 
mortgage bond two were dead at the date of suit and the third 
attesting witness turned hostile and did not prove the execution 
or attestation and the fourth attesting witness Abdul Aziz was 
summoned by the pla intiff but as he told the plaintiff that he would 
not depose so plaintiff took no further steps to examine him, 
The Munsif held in these circumstances that as the attesting 
witness who was examined did not prove attestation section 7t of 
the Indian Evidence Act was attracted to the facts of the case 
and the execution of the mortgage could be proved by other 
evidence and the evidence of the other witnesses who were not 
the attesting witnesses was sufficient to prove execution, The 
Munsif granted the usual preliminary mortgage decree and direct- 
ed that unless the decretal money was paid within a certain time 
the amount would be realised by the sale of the mortgaged proper- 
ty. The Munsif, however, held that the stipulation for compound 
interest was penal and allowed interest at 18 per cent pereannum 
upto the date of the decree. 

The defendant preferred an appeal to the Subordinate Judge 
and the plaintiff filed a cross-appeal on the question of interest 
with the result that plaintiff's suit has been decreed in full, 

Against this decision an appeal has been taken to this Court 
by the defendant No. 3. The appellant contends that section 71 of 
the Evidence Act does not apply as the remaining attesting 
witness who is alive has not been examined, The respondent on 
the other hand contends that as one attesting witness was called for 
the purpose of proving the execution of the mortgage bond as 
required by section 68 of the Evidence Act and the said witness 
has denied the execution of the document section 71 applies and 
in support of this contention the respondent relies on a decision of 
this Court in the case of Hasan Ali v. Gurudas Kapal (9. 

The case referred to undoubtedly supports the contention of 
the respondent for Mr. Justice Mallick with whom Mr, Justice 
Cuming concurred said this:— “As observed before the plaintiff did 
actually call one of the attesting witnesses then alive and it was only 

(1) (1928) 49 C, L. J. 165 33 C. W. N. 248. D 


* 
E] 
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when that attesting witness resiled the plaintiff proceeded 
to prove the document by other evdence....This in my opinion, 
was a full compliance with the provisions eof sections 68 and 
71 ofthe Indian Evidence Act.” In the case cited there were 
other attesting witnesses alive. 

It does not seem to me clear that section 71 can be applied 
unless the evidence of the attesting witness who,is alive and is 
subject to the process of the,Court be taken when one attesting 
witness has, after being called, denied execution, Mr. Justice 
Field who is regarded asa high authority on the law of evi- 
dence states in his commentary on the law of evidence 
as follows:—‘‘If one- of two ot more attesting witnesses being 
called denied or does yot recollect the execution of the docu- 
ment, it is not very clear whether other evidence can be given 
to prove it, if there be another attesting witness alive, subject 
fo the process of the Court and capable of giving evidence, who 
is not produced," Mr, Justice Woodroffe another high authority 
on the law of evidence quotes this opinion of Mr. Justice Field 
without dissent in his well known commentary on the Law of 
Evidence, The rule of English law regarding attestation of Wills 
is expressed in the case of Coles v. Cots (1) in the following 
words:—-“‘A party propounding a Will is bound to call one at least 
ofthe attesting witnesses, if he can be produced, to prove the 
due execution, and if such witness fails to prove the due execu- 
tion he is bound to call the other, although he may know him 
to be an adverse witness.” In the case of ivkingion v. Gray (a), 
the Judicial Committee of the Privy Council held that where 
one of two attesting witnesses to a Will retracted his evidence 
and in effect swore to the signatures of testator and the witnesses 
hawing been forged it was necessary to explain the absence of 
the other attesting witness before other evidence of the execu- 
tion of the Will could be letin. It is not sufficient to say that 
the other attesting witness will turn out hostile. In the case of 
Gobinda Chandra Pal v. Pulin Behary Banerji (3) Mr. Justice 
Mukerji, with whom Mr, Justice Greaves concurred, observed 
that the mere fact that the only surviving attesting witness is 
considered hostile by the party taking his stand on the mortgage 
does not relieve him from the duty of examining him as a witness, 
It seems to me that it was not intended by enacting section 71 to 
depart from the rule of English Law that the evidence of the 


(1) (1866) L. R. & P &D. 71. (2) (1899) A. C. 401. 
(3) (1926) 3: C- W. N. 215. 
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Cit. other witnesses should not be introduced unless the absence -of 
.. 1029, the other attesting witness is satisfactorily explained in the case 
vá 


where one ofthe two attesting witnesses has been called and has 
denied execution. It .is not necessary however to express a 
final opinion on the question as to whether the construction of 


Ayenati Shikdar 


Ve 
Mohammad Esmail. 


Hitter, F. section 71 contended for by the appellant is the right one for the 
ES appeal can be decided on another ground, 
è . It appears from the written statements that both defendant 


r and 3 admitted execution of the mortgage bond in the plead- 

ings although they said that the execution was obtained by fraud 
+ ie,byrepresenting the same to be a power of attorney. In 
these circumstances section 7o of the Evidence Act is attracted 
‘to facts of the present case and the admissions of defendants Nos.’ 
I and g are sufficient proof of the execution of the mortgage bond 
against them; see /Vund Kishore Lal v. Kanee Ram Tewary (x) 

The appeal therefore fails and must be dismissed with costs, 
‘I agree with my learned brother in dismissing the appeal al- 
though my 1easons for so doing are not the same as his. 


A. T, M, . Appeal dismissed, 
° (1) (1902) I. L. R, 29 Calc. 355. 


Before Mr. Justice D. IN. Mitter. 


Gui ) . . EAKUBALI PANDIT : 
1gaB, i v. 
Hame a, MUHAMMAD. ALI (AND ON HIS DEATH) 
December, 7. : ABDUL HAMID AND OTHERS.* 


Kjectmont— Bengal Tenancy Act (VIII of 1885), Sec, 49,notice under— Second 

appeal—Defect of procedure affecting merits of the case—Perfunctory 

` dealing with evidence regarding notice~ Kabuliat, construction ef— Bengal 

Tenancy Act, Sec. 85, contravening, effect of-—Presumption aising 
under the record of rights rebuited—Entry noi based on valid contract, 


* Appeal from Appellate Decree No. 131 of 1926, against the decree of J. C. 
Banerjee Esq, Subordinate Judge, Additional Court of Noakhali, dated 7th 
September, 1925, reversing that of Baboo Hem Chandra Sanyal, Munsiff, rst 
Court, at Lakshmipore, dated 21st February, 1923. $ f 
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In a suit for ejectment after notice to quit under section 49 (b) of Bengal Cim. 
Tenancy Act, the defendant pleaded inter alia that he was not liable to be 1938. 
ejected being an occupancy ralyat as recorded in the Record of Rights. The ww. 
Record of Rights was based on. a &abuliat which did fot contain any clause Eakubali Pandit 
entitling the plaintiff to eject the defendant but contained a term"X«q YAR” ; Abdul Hamid. 


Held, that the entry in the record of rights was not justified by the terms of f 


the kabuliat ; that the tenant was an occupancy raiyat. è 


That if by a kabuliat & permanent under-raiyati tenancy was created, it could 
not be admitted in evidence as it contravened the provisions of section 85 of the 
Bengal Tenancy Act and could not create a valid contract between the parties and 
so the presumption arising from the entry in the record of rights was rebutted : 
Bogha v. Ram Lakkan (1) followed, But if the lease bé taken as a lease from — * 
year to year ("HA JRA”) the under-raiyat was liable to be ejected upon notice 
under section 49 of the Bengal Tenancy Act: Chandi Charan v. Samla 
Bibi (2) followed. 


Second appeal Hes where there isa defect of procedure affecting the merits 


of the case. 


Perfunctory dealing with the question of service of notice under section 49 
of the Bengal Tenancy Act is a good ground which can be raised in second 
appeal. t 


Appeal by the Plaintiff : 
! 
Suit for ejectment. 


'The material facts appear from the judgment, . 
Messrs. Khetra Mohan Ghose and Mahendra Kumar Ghose R 
&or the Appellant. 


Dr. S, C. Basak and Mr. Jitendra Kumar Sen Gupia for the 
Respondent. 


Mr. Biraj Mokan Majumder for the Deputy Registrar. 
e C. A. V, 
The following judgment was delivered :— 


Mitter, J: The suit in which this appeal has arisen was i17 
brought by the plaintiff, now appellant to eject the defendants on December, 7. 
the allegation that defendants are under-raiyats on whom notice m 
to quit had been served under section 49 (b) of the Bengal 
Ten ancy Act and whose tenancy had been determined by such 
notice, * 


The defence of the defendants, now respondents is (i) that 
notice had not been properly served on the defendants (ii) that 


(1) (1917) 27 CL. J. 107. — (2) (1917) 28 C. L. J. 91 5 a2 C, W. N. 179. 
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they have acquired a right of occupancy by custom and are not 
liable to be ejected. i 

The Munsiff helg after a careful examination of the evidence 
that the service of notice to quit, which was served on the defen- 
dants through Court in April 1920, had been satisfactorily estab- 
lished and points out that one of the defendants Mahammad Ali 
does not come forward to depose that no notice was served on 
him. i 

The Munsif refers to the entry in the record of rights in favour 
of the defendant to the effect that though under-raiyats the defen- 
dants have acquired a right of occupancy and states that the entry 
is proved to be wrong the moment it is shewn that defendants are 
under-raiyats, and that the defendants have failed to establish 
that they have acquired a right of occupancy by custom and that 
on the other hand plaintif has proved that there is no such 
custom, 

The Munsiff rested his decision on the the further ground 
that plaintiffs brought a suit for ejectment against the defen- 
dants under section 66 of the Bengal Tenancy Act, and 
defendants, although appearing at the earlier stages of the suit, 
did not ultimately contest it with the result that an exparte decree 
was passed. It is said that if the defendants were ‘under-raiyats 
with rights of occupancy the decree for ejectment could net have 
been passed and the decree in the said suit (No. 1826 of r919) ope- 
rates as res judicata on the question of the status of the defen; 
dants, 

The Munsiff accordingly decreed plaintiffs suit, 

An appeal was taken to the Court of the Subordinate Judge of 
Noakhali who reversed the decision of the Munsiff and dismissed 
plaintiff's suit. ` 

The Subordinate Judge rested his decision on three grounds : 
(i) that the evidence ofthe service of notice to quit is meagre 
and unsatisfactory (ii) that the presumption arising from the 
entry in the record of rights has not been rebutted; (iii) that it 
cannot be seriously contended that all the elements which go to 
constitute proof of custom have not been mentioned even by the 
few witnesses examined. x 

It is argued for the plaintiff, now appellant, in second appeal 
tbat the judgment of the lower appellate Court is not a proper 
judgment and there had been a defect of procedure in the trial 
ofthe appeal which has affected the merits of the case so as to 
call for the interferenee of this Court in second appeal, 
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I think the contention of the appellant is well-founded and 
must prevail, 

The lower appellate Court deals with theequestion of service 
of notice rather purfunctorily. He says “the proof of service of 
notice is admittedly not quite satisfactory." The Munsiff discusses 
in detail the evidence to show that the notice was served through 
Court and points out that no reason is suggested why the Cofrt 
peon with six witnesses to the service should signa false report, 
In my opinton, there has not been a proper consideration of the 
evidence on the question of service of notice which must be consi- 
dered again, The learned Advocate forthe respondents frankly 
concedes that the judgment of the Subordinate Judge on this 
point is not as satisfactory, as it should be. 


The lower appellate Court admitted at the appellate stage a 
certified copy of a Kabuliyat, which does not contain any clause 
entitling the plaintiff to eject the defendant. Itisa Kabuliyat 
which also contains the term that it is a 3[4 474 (San Basan) 
Kabuliyat i.e.itis a tenancy from year to year. The record 
of rights was based on this Kabuliyat, Ifit isa Kabuliyat which 
creates a permanent under-raiyati tenancy it cannot be admitted 
in evidence asit contravenes the provisions of section 85 of the 
Bengal Tenancy Act and cannot create a valid contract between 
the parfies and the presumption arising from the entry in the 
record of rights is rebutted as soon as it is shewn that the entry was 
based solely on a document which did not create a valid contract 
between the parties. See Bogha v. Ram Lakhan, (1). The Subor- 
dinate Judge points out that under the kabuliyat the defendant 
had been given the right to alienate the land under certain con- 
ditions and there are no words conferring on the plaintiff the 
right to eject the defendant, If the lease is regarded as confer- 
ring permanent rights on the under-raiyat then it cannot be acted 
on as being in contravention of section 85. If on the otherhand 
the lease is taken asa lease from year to year ( HR QAF ) the 
under-raiyat is liable to be ejected upon notice under section 49, 
See Chandi Charan v. Samia Bibi (2). ` 

The record of rights was based on this Kabuliat which (i) 
treating itas creating a permanent lease offends against section 
85 and must be regarded as void(ii) treating it as year to year lease 
does not protect the defendant from ejectment, Chandi Charan 


T 
(1) (1917). 27 C. I J. 107. 
(3) (1917) 28 C. L. J. 91; aa C- W. N. 179. 
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Cui v. Samia Bibi, (1) (See observations of Mookerjee, ].) Whatever 
- 1928. construction is put it does not justify the entry in the record of 
gece Pandit Tights that defendamts have acquired occupancy right. 


mor o. The record ofrights based as it is on the Kabuliyat is not 
Abdu.Hamid. Correct for in either view of its terms the Kabuliyat cannot create 


Mitter, F. a right of occupancy in the under-raiyat. 
UB * The record of rights does not state that the defendants have 
. acquired a right of occupancy by custom. 


In these circumstances with regard to this point also the 
appeal must be reheard and the lower appellate Court would 
* consider the question whether the defendants have on the evi- 
dence established that there isa custom in the locality' under 
which under-raiyats acquire a right of occupancy. If no such 
custom is established plaintiffs will be ‘entitled to a decree in 
ejectment provided the Court holds in his favour on the question 
of sÉrvice of notice to quit. : 
The judgment and decree of the lower appellate Court is set 
aside and the case is sent back to it in order that it may rehear 
the appeal in the light of the observations I have made. 


. : The costs ofthe appeal will abide the result, 
D. M. G- i: Case remanded. 
° (1) (1917) 28 C. L. J. 91 ; 22 C. W. N. 179. MEN . 
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Before Sir Zahid Suhrawardy, Knight, Judge, and 
Mr. Justice Jack. 


HRIDAY NATH ROY 


9. 


AKHIL CHANDRA ROY AS SECRETARY TO THE ° 
AMRAGORI NABABIDHAN BRAHMA SAMAJ 


AND OTHERS,* 


Suit, maintainability of—Civil Procedure Code (Act V of 1908), O I. R.8 
Q. XXIX. R. r.—Religious association not regtstered—Suit by Secre- 
tary—Permission of the Court not obtained —Cioll Procedure Code, Sec. 
99—lrregularily not affecting merits—Previous suit for recovery Bf possese 
sion by the Secretary under O 1 R, 8 C. P. C.—Question of lawm—Res judi- 
cata. 


The Secretary of the Amragori Navavidhan Brahma Sama], a religious asso- 
ciation not registered, brought a sult under order 1 R, 8 on behalf of the 
association for recovery of possession of the disputed land which was decreed 
on the 26th November 1909. -An objection was raised in the trial Court that 
the suit was not maintainable as order I Rule 8 of the Code of Civil Procedure 
was not applicable to the cases which was overruled, The point was not raised 
in the first appellate Court but was raised in second appeal in the High 
Court which was disallowed and the decree in favour of the plaintiff was 
maintained. During the pendency of the appeal in the lower appellate Court 
the plaintiff took possession through Court but was subsequently dispossessed 
by the defendants which gave rise to the present suit, The present suit was 
brought by the plainfiff not only as Secretary to the Brahma Samaj but also 
on the strength of the decree be had obtained in the previous sult. The 
only point raised was that the suit was not maintzinable under O.1 R. 8 of 
the Code of Civil Procedure as the provisions thereof were not complied with. 
It"was contended in reply that the point could not be raised, being barred by 
res judicata : 


Held, (per Curiam), that the questions in the two sults not being the same, 
the principle of res judicata was not applicable. 


` That the decree should not be reversed on the ground that the suit was not 
maintainable under O. 1 R. 8 of the Code of Civil Procedure, as in the circums- 
tances of the case, the error or irregularity complained of, not being one affecting 
the merits of the case or the Jurisdiction of the Court, the case was covered by 
section 99 of'the Code. 


` *Appeal from Appellate Decree No. 2130 of 1925, against the decree of Babu 
Atul Chandra Banerjee, Additional Subordinate Judge of Howrab, dated the a6th 
May, 1925, modifying that of Babu Fani Bhusan Banerjee, Munsiff of Amta, 
dated tha 21st November, 1921. 


> 
- 


357 


358 


Crvir. 


1938. 
ae 


Hriday Nath Roy 
ve. 
Akhil Chandra Roy, 


— 


THE CALCUTTA LAW JOURNAL, [Vou, XLIX. 


Per Suhrawardy, $3 That the plaintiff was entitled to bring the sult on the 
strength of the previous decree, 


Per Sach, F: That the circumstances of the case brought the suit under 
O. 1 R. 8 of the Code of Clvil Procedure. 


That the provisions of O. 29 R. 1 of the Code of Civil Procedure were inap- 
plicable, Ifthe soclety was a corporation registered under the Indian Com 
panies Act or legally authorised to sue in the name of the officer, "then the suit 
could have been brought by the Secretary on behalf of the Society under O. 29 
R. r. 


Per Sukrawardy, 3. (Jack, J. contra): The decision on a pure question 
of law operates as res judicata.T 

Per Suhrawardy, Y 1 Quaere: Whether section 99 of the Code of Civil 
Procedure applies to the constitution of a suit or the right to maintain a suit. 
Such a question does not arise in any proceeding Jn the suit, 

Apptal by Defendant No. 1 

Suit for recovery of possession: of land. 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Mr. Gopendra Nath Das for the 
Appellant. 

Messrs. Sarat Chandra Roy Chowdhury, Dhirendra Lal Kastgir 
and Jitendra Mohan Banerjee for the Respondent who ae 

The following judgments were delivered :— 

Suhrawardy, J:—In this case the respondent is the Secre- 
tary of a religious association called the Amraguri Nava-vidhan 
Brahma Samaj. Some years ago he brought a suit against the 
defendants as Secretary of the Association for recovery of posses* 
sion of the land in suit on the allegation that it was owned by the 
Brahma Samaj. Tbat suit was decreed on the 26th November 
1909. The defendants appealed; but before the appeal was 
finally heard the plaintiff took possession through Court on the 
rath September 1910. He was subsequently dispossessed by the 
defendants in November 1910 which dispossession gave rise to the 
present suit. The appeal in the previous case was finally decided 
by the lower appellate Court on the 25th July rgrr and dismissed, 
the decree in favour of the plaintiff having been maintained. The 
present suit was instituted on December r920. Both the Courts 
below have given a partial decree to the plaintiff, 

The only point that has been argued before .us is that the suit 
in its present form 1$ not maintainable, Itis contended that the 
association is not a corporation within the meaning of Order XXIX, 


t This was subsequently settled by and this was also the decision of, the Full 
Bench in Tarini v. Kedar (1938) 48 C, L. J. 327—Rep. ° 


» 
« 
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Civil Procedure Code. The only provision therefore under 
which the plaintiff is entitled to maintain the suit is prescribed 
by Order I rule 8. This question was raised, in the Courts below 
and decided against the defendant ap pellant. It should be noted 
here that the previous suit was brought under Order I rule 8, but 
the defendants objected that the suit was not maintainable as 
that rule did not apply in that case the plaintiffs not bting 
‘numerous’, The objection in the previous suit was overruled by 
the trial Court but it was not argued in tbe lower appellate Court, 
It was attempted to be raised in second appeal in this Court but 
the learned Judges refused permission to allow the defendants 
to raise the point at that stage of the litigation. The trial Court 
in that suit held that the plaintiff as Secretary of the Association 
was competent to maintain the suit and that it was not necessary 
to have recourse to the provision of Order Irule 8. The defen- 
dant now turns round and takes the objection that the suit ought 
to have been brought under that rule. On behalf of the respondent 
it is argued that the question as to the competency of the plain- 
tiff to maintain the suit was finally settled in the previous litigation 
and it cannot be reagitated in this case. The appellant answers 
that the question raised in the previous suit as well as in this suit 
is a question of law and under some rulings of this Court the deci- 
sion ia a previous suit on a question of law does not operate as 
res judicata. fit were necessary to go into the question raised 
àn this case, I would have felt great hesitation in accepting the 
observation made in some of the cases that the decision 
on a question of law does not operate as ves judicata 
in ta subsequent suit based on a different cause of 
action, This to my mind is totally inconsistent with the plain 
wording of Section 11 Civil Procedure Code and Iam not prepar- 
ed to express a definite opinion upon this point without further 
consideration. But on the facts it is not necessary to decide the 
point relating to res judicata raised in the appeal. In the pre- 
vious suit the question raised by the appellant was that the suit 
was not maintainable under Order r rule 8 Code of Civil Proce- 
dure, The Court overruled that objection and held that the plain- 
tiff could maintain the suit even without the aid of that rule. In 
the present case ;the appellant contends that Order x rule 8 isa 
bar to the present suit. The questions in the two suits do not seem 
to be the same and I do not think that the principle of res judicata 
should be so extended as to be made applicable in this;case. But 
there is anothet ground upon which it is easy to dispose of this 
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matter. The plaintiff has brought the present suit not only as Secre- 
tary to the Brahma Samaj but on the strength of the decree he had 
obtained in the previous suit which declared that he was entitled to 
the land in suit and was entitled to recover possession of it from 
the defendants, That decree is now final between the parties and 
the defendant should not be allowed to go behind i and attack 
thé right ofthe plaintiff to maintain the present suit on the 
strength of that decree, 

But I agree withtmy learned brother that this case is governed 
by the provisions of Section 99 Civil Procedure Code as the error 
or irregularity complained of does not in any way affect the merits 
of the case or the jurisdiction of the Court, though I am not sure 
that that section applies to the constitution of a cuit or the right 
to maintain a suit as that is not a question which arises in any 
proceeding in the suit, But as the Judicial Committee have 
observed in Zmdrajit Pratap Saki v. Amar Singh (1) the pro- 
cedure laid down by law is intended to further the cause of justice 
and not retard it, The appeal in my opinion fails and is dismissed 
with costs. 

Jack, J:—The only ground of appeal argued is that the 
appeal is barred under the provisions of order t rule 8 inasmuch 
as the Brahma Samaj is not a registered association and therefore 
without complying with the provisions of order 1 rule«8 the 
Secretary could not maintain any suit for the recovery of lands 
belonging to it. 

Now there can be no doubt that the circumstances of this 
case bring it under order 1 rule 8. The Secretary of the Brahma 
Samaj is here suing on behalf of a number of persons having the 
same interest in the suit. and under order r rule 8 he can only do 
so with permission of the Court and the “Court shall in such case 
give at the plaintiffs’ expense notice of the institution of the svit 
to all such persons." 

It is only where the Society is a Corporation registered under 
the Indian Companies Act or legally authorised to sue in the name 
of an officer that a suit can be brought by the Secretary on behalf 
ofthe Society under Order XXIX rule r. It is clear therefore 
that in this case the Secretary was not entitled under.the law to 
sue on behalf of the Samaj not having obtained permission of the 
Court to do so under order r rule 8. 

Butitis contended in this case, as found by the Courts below, 
thatinasmuch asina previous suit between the same parties it 


(1) (1923) L.-R. 501. A, 183 ; 39 C. L. J, 318. 
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was held that the Secretary was entitled to sue on behalf of the 
Brahma Samaj he must be held by the principles of res judicata 
equally entitled to sue in this case. In that case the trial Court 
held that he was so entitled to sue and that though the provisions 
oforder r rule 8 had been observed in that case their observance 
was not necessary. This issue was not raised in the first appellate 
Court and the second appellate Court refused to .go into this 
question inasmuch asit had not been raised in the first appellate 
Court and in the circumstances of that case. It may therefore 
be taken to have been decided in that suit that the Secretary of 
this Society was entitled to sue the defendants on behalf of the 
other members ofthe Society in that suit, But in my opinion 
this is nota casein which the rule of res judicata should be 
applied. In the case of Aghore Nath Mukerjee v. Kamini Debi (1) 
a number of cases on the point were discussed and it was held 
(following Bigelow on Estoppel) that where, as in this case, the 
causes of action in the two cases were different “the estoppel should 
be limited to matters distinctly put in issue and determined in the 
prior action and it should further be restricted to questions of fact 
or mixed questions of fact and law, forif it was extended to pure 
questions of law,: a Court might find itself in the position that in 
so far as certain parties are concerned, itis irrevocably bound 
to adhefe to a proposition of law erroneously laid down ina 
previous suit" In the present case the question is a pure question 
of law and it should further bs taken into account thatin the 
previous suit the procedure laid down by law had in fact been 
followed and it was in such circumstances and because the point 
was not raised in the first Court of appeal that the Court of second 
appeal refused to interfere. I think therefore that in this case the 
-firing of the trial Court in the former suit that the Secretary was 
entitled to sue on behalf of the Society independently of the 
provisions of order r rule 8 should not be regarded as res judicata 
in the present suit, 

It follows therefore that in the ordinary course we should have 
had to find that the suit was barred through non-observance of 
order 1 rule 8: In the circumstances of the present case however 
the objectiqn to the maintenance of the suit by the Secretary is 
purely technical. From the proceedings of the Executive Com- 
mittee of the Samaj itis clear that the Secretary was authorised 
.by the Executive Committee to institute the suit and presumably 
the Exécutive Committee had authority to so authorise him, 


(1) (1909) 11 C. L. Je 461. 707 A 
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Taking this into account and in view of the finding in the previous 
suit, I think that this is a case in which the provisions of section 99 
Code of Civil Procedure should be applied to prevent a technicality 
from overcoming the ends of justice, as clearly the irregularity in 
procedure has not affected the merits of the case, or me juris- 
diction of the Court. 

* This being the only ground of appeal which was "pressed, the 
appeal is dismissed with costs. 
Appeal dismissed. 


Before Mr. Justice B. B. Ghose and Mr. Justice Panton. 


KHONDKAR MOHAMAD SAKH AND OTHERS 
v. 
CHANDRA KUMAR MUKERJI AND oTHERS.* 


Limitation— Application for personal decree under O. 34 R. 6 of ihe Code of 
Civil Procedure (Act V of 1908)—Sale of morigaged property—Time, when 
runs—Limitation Act (XV of 1877), Sec, 7—Limitatfon Act (IX of 1908), 

~ Sac, 6, Sch. I. Art, 181-~-Procedure, change of, 


A mortgage was executed in 1902 in favour of the father of the present res- 
pondent. The due date under the bond for payment of the mortgage money was 
12th April, 1904. The original mortgagee died in December,’ 1905, leaving his 
minor son, the present respondent, his only heir, A suit was brought in 1906 
by the plaintiff represented by his guardian, praying infer alia that in “case 
the entire amount of the mortgage be not fully satisfied by the sale of the 
mortgaged properties, then the balance might be realised from the defendant?s 
other moveables and immovables as well as from his person. According to the 
usual practice then prevailing, the decree was made for realisation of the mort- 
gage money in the first instance out of the morgaged property leaving it to the 
mortgagee to apply for a further decree against the person of the mortgagor, 
if by the sale of the mortgaged property the entire money was not realised. 
The mortgaged property was sold on the 16th September, 1908 and as consider. 
able sum remained due as balance of the mortgage money, the mortgagee, who 
attained majority on the 2and September, 1923, made an application under 


*Appeal from Original Decree No. 194 of 1927, with Rules Nos, 1195 F, 
and 14200 F of 1928, against the decree of Babu Nitai Chandra Ghose, Subordinate 
Judge of Berhampur, dated the gth May, 1927. 
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Order 34 rule 6 of the Code of Civil Procedure for a personal decree against the 
mortgagor 1 E 

Held, that the application was barred under Agticle 181, Schedule I 
of the Limitation Act and section 6 of the Act would not help the applicant 
Pell v. Gregory (1) and the time ran from September, 1908 : Promotha v. 
Mohini (a) and Sheikh Sardar Ali v. Sheikh Dolliluddin (3) distinguished. 
Fasi Kerim v. Annada (4) dissented from. 


There is no vested right in procedure. ° 


Section 6 of the Limitation Act of 1908 cut down the period within which the 
infant was entitled to exercise his vested right but did not as a matter of fact 
take away that right. 

Statutes of limitation cannot be considered as anything else than matters 
relating to procedure and ordinarily such statutes have their operation from the 
date fixed in the statute and govegns all matters brought before the Court after 
the commencemeat of the operation of the statute, There is, however, one 
exception which has been pointed out in the case of Gepeshwar Pal 

v. Fiban (5). 
Appeal by the Defendants. 


Application for personal decree against the mortgagor under 
O..34 R. 6 C. P. C. 


Messrs: Rupendra Kumar Mitisr, Dharmadas Set, Kopilendra 
Krishna Deb and A. Se M. Akram for the Appellants. 

Mr. Dwarka Nath Chakrabarti, Dr. Jadu Nath Kanfilal and 
Mr. Subodh Chandra Dutt for the Respondents who appeared. 

Following judgments were delivered : 

* B. B. Ghose, J. Thisisan appeal by the original defendant 
mortgagor in a suit brought on a mortgage which was executed in 
1902 in favour of the father of the present respondent one Aswini 
Kumar Mukerji. The due date under the bond for payment of 
the mortgage money was rath April, 1904. The original mortgagee 
died in December x9o5, leaving his son the present respondent 
his only heir who was then a minor. A suit was brought on the 
mortgage in r9o6 and a preliminary decree was passed on the goth 
November, 1906. An order absolute was made under the repeal- 
ed provisions of the Transfer of Property Act on the 7th January, 
1907. In the suit the plai ntiff who was represented by his guardian 
ad litem prayed, amongst other things, that in case the entire 
amount of the mortgage be not fully satisfied by the sale of the 

(1) (1925) I. L. R, 52 Calc. 828. , 
(2) (1920) 31 C. L. J. 463 ; I. L. R. 47 Calc. 1108. 
(3) (1928) 48 C. L. J. 150 ; 32 C. W, N. 1130. 

, G9 (911) 15 C, W, N. 845. . 

(3) (1914) L L. R. 41 Calc. 1125 ; 19 C. L. J. 45g. 
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Civit. mortgáged properties, then the balance might be realised from the 

olio: defendant's other movables and immovables as wellas from his 

person, According to the usual practice then prevailing, the 

decree was made for realisation of the mortgage money in the first 

Chanda Kumar instance out of the mortgaged property leaving it tothe mortgagee 

Mukerji. to apply for a further decree against the person of the mortgagor 

B. B, Ghost, 9,  ifby the sale pf the mortgaged property the entire money was not 

ee realised. The mortgaged properly was sold on the 16th Septem- 

ber, 1908 and it was purchased by the mortgagee for Rs, 831. The 

mortgage decree including all costs was for Rs, 6666 odd and 

« therefore a considerable sum remained due as balance of the 

mortgage money, The mortgagee attained majority on the a3rd 

September, 1923 and an application was made under Order 

XXXIV, rule 6 of the: Code of Civil Procedure on aend Septem- 

ber 1924 for a personal decree against the mortgagor. The mort- 

gagor pleaded that this application was barred by limitation. The 

learned Subordinate Judge has overruled that objection and made 

a decree against the mortgagor personally for the balance of the 

money due together with interest which amounted to Rs. -13,284- 

. Gas-g pies. The defendant mortgagor has appealed against that 

decree and his contention is that the plaintifs application should 
be dismissed on the ground that it was barred by limitation, — 

. This question raises an interesting point of law which does not 

x seem to have been directly decided by any reported case. The 

point arises in this way. Under the Limitation Act XV of 1877 tbe 

plaintiff would be entitled to maintain his application for a perso- 

nal decree after the attainment of majority within the period of 

limitation prescribed therein. Under section 7 of that Act a minor 

might make any application within the prescribed period after the 

disability of minority had ceased, The new Limitation Act (Act 

IX of 1908) was passed in August 1908 and it came into operation 

N onthe 1st January, 1909. Under section 6 of that Act, which 

replaced section 7 of Act XV of 1877, instead of the word “make 

any application" the words “ make an application for the execu- 

tion of a decree " were substituted, the result of which is that 

under the Limitation Act now in forcethe application for a personal 

decree against the mortgagor under O. XXXIV, rule 6 Civil 

Procedure Code would not fall within the provisions of section 6 ; 

or, in other words, the privilege of making the application after the 

disability of minority has ceased was taken away a minor 

must now make such an application within the period prescribed 

under the first schedule of the Limitation Act, It has been held 


ww 
Khondkar Mohamad 
Sakh 
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by a Full Bench of this Court in the case of Pell v. Gregory (1) 
that such an application falls within Article 181 of the first sche- 
dule of the Limitation Act (IX of 1908) and, therefore, the period 
of limitation is three years from the time when the right to apply 
accrued. The contention of the appellant is that in this case the 
right to apply accrued in September 1908. The law of limitation 
now in force should be applied in the present case and it should, 
therefore, be held that the application made in September 1924 is 
barred by the rule of limitation. Itis contended, on the other 
hand, on behalf of the respondent, as was held by the learned 
Subordinate Judge, that the Limitation Act (KV of 1877) should 
apply to this case and although the right to make an application 
accrued in September 1908 as the mortgagee was under the disabi- 
lity of minority till 23rd “September, 1923, he was entitled to 
make the application within three years from that date. And as 
the application was made within that period, it was within time 
and the learned Subordinate Judge was right in making the decree. 
The question, therefore, is what law of limitation should be applied 
to the present application. It is argued on behalf of the appellant 
-that the rule of limitation should be applied according to the law 
in force at the time when the application was made and the learned 
advocate relies upon the case of Zala Soni Ram v. Kanhaiya 
Lal (a) in support of his proposition. He contends that the Subor- 
dinate Judge was wrong in holding that the Act of r9o8 affected 
any vested right of the plaintiff and, therefore, his conclusion that 
the Limitation Act of 1877 was applicable is erroneous, Reliance 
has been placed with regard to the rule of construction as to the 
retrospective operation of statutes to the cases of the Queen v. Leeds 
and Bradford Railway Company (3) and Towler v. Chatterton (4) 
in support of the contention that the Act of 1908 should be 
given what is called retrospective operation, In the case of Leeds 
and Bradford Raifway Co. (3) an Act was passed which came into 
operation six weeks after its passing by which it was enacted that 
awards for compensation made under the Lands Clauses Act must 
be applied for and obtained within six months from the time when 
the damage was done to any property. The question arose whe- 
ther the Act hada retrospective operation and was to apply to 
cases of damage done before its passing. The Court decided that 
it was retrospective, and Lord Campbell, C. J. in giving judgment 


(1) (192g) I. L. R. 52 Calc. 828. 


(2) (1913) L. R. 40,1. A. 74 ; 1. L. R. 35 All. 237 ; 17 C. L. J. 488. 
(3) (1852) 18 Q. B., 343. (4) (1829) 6 Bing. 258. 


. 


~  gós 


Civin, 


1929. 
aw 
Khondkar Mohamad 
Sakh 
v. 
Chandra Kumar 
Mukerji. 
B. B. Ghose, 9. 


366 - 


,CiviL 


—— 


1929. 
~~ 
Khondkar Mohamad 
Saki 
Chiara Kumar 
“Mukerji, 
B. B. Ghese; F: 


THE CALCUTTA LAW. JOURNAL. [Vor XLIX. 


observed: ^ Ifthe Act had come into operation immediately 
after the time of its being passed, the hardship would have been 
so great that we might have inferred an intention on the part of the 
Legislature not to give it a retrospective operation, but when we 
see that it contains a provision suspending its operation. for six 
weeks, that must be taken as an intimation that the Legislature 
Has provided that as the period of time within which proceedings 
respecting antecedent damages or injuries might be taken before 
the proper tribunal... A certain time was allowed before the Act 
was to come into operation, and that removes all difficulty. The 
case of Towler v. Chatterton (1) is strongly in point.” Itis stated 
in a well known text book, Craies on 'Statute Law' at page 334 that 
the case of Towler v. Chatterton (1) was, amongst other cases com- 
mented upon somewhat adversely by Rolfe, B, in an elaborate judg- 
ment in Moon v. Durden (2). But notwithstanding these criticisms, 
Towler v, Chatterton (1) was followed in R.v. Leeds and Bradford 
Railway Co. (3) This observation does not seem to be accurate, 
as would appear froma report ofthe judgment of Rolfe. B. in 
the case Moon v. Durden (2). There the learned Baron com- 
mented adversely upon two Nisi Prius decisions which were cited 
before him in support of the contention that a certain Act as 
regards wagering contracts should Le given retrospective effect. 
But speaking of the decision in Zowéer v. Chatterton (1) the 
learned Baron makes the following observations : ‘ Whether the 
decision in Towler v. Chatterton (1) was correct, would depend pn 
whether the true meaning of the roth section was to fix a date 
‘before which all actions must be brought, ora date beyond which 
Tió'paróle promise should' be sufficient to take a case out of the 
operation of the Statute of Limitation, The Court of Common 
Pleas adopted the former construction, Neither construction would 


'do injustice by infringing the rule which in general makes all 


‘statutes prospective in their operation, and the Court of Common 
Pleas may have been right in their view of the: statute; at all events, 
itis immaterial, in the present case, to discuss that point" In the 
present ease the question really js whether the Limitation Act (IX 
of 1908) affects a vested right as.to making applications by the 
alteration made by section 6 in the previous law contained in sec- 
tion 7 of Act XV of 1877. Itisa settled principle that there'is no 
vested tight in procedure or costs, In Wright v. Hale (4) Pollock, 

(1) (1829) 6 Bing. 258. (2) (1848),.2 Ex. 33. 

(3) (1852) 18 Q. B. 343. 

(4) (1860) 6 H & N. 237... 
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C. B., observed, that there is a considerable difference between 
new enactments which affect vested rights and those which merely 
affect the procedure in Courts. In Re /Alusney (1) Wright, J. 
says : “ Perhaps no rule of construction is more firmly established 
than this—that a retrospective operation is not to be given to a 
statute as to impair an existing right or obligation, otherwise than 
as regards matter of procedure, unless that effect cannot be avoi- 
ded without doing violence to the language of the enactment." 
After citing a large number of authorities in support of the proposi- 
tion, the learned Judge observes at page 553 “ One exception to 
‘the general rule has sometimes been suggested, namely, that where, 
as there, the commencement of the operation of an Act is suspend- 
ed for a time, this is an indication that no further restriction upon 
retrospective operation is intended. But this exception *seems 
neyer to have been suggested except in relation to statutes affecting 
procedure, such as statutes of Limitation, and even.in relation to 
them it is questioned in Moon v. Durden” (2), I have pointed out 
above from the judgment of Rolfe, B. in Moos v. Durden (3) that 
the learned Baron did not actually disapprove of the law laid down 
in Towler v. Chatterton (3), I may also state here in passing that 
two other learned Barons who constituted the Court of Exchequer 
with Rolfe, B. did not say anything with regard to this question. 
The question therefore, is whether the Limitation Act of 1908 
affected any vested right or it was merely a law affecting procedure. 
Itis clear from the observation of Wright J. that statutes of Limi- 
tation cannot be considered as anything else than matters relat- 
ing to procedure and ordinarily such statutes have their operation 
from the date fixed in the statute and governs all matters’ brought. 
before the Court after the commencement of the oporation of the 
Statute. There is, however, one exception which has beén pointed 
out in.the case of Gopeskwar Pal v. Jiban Chandra | Chandra (4), 
decided by a Special Bench of this Court. There the period of 
limitation under the third schedule of the Bengal Tensncy Act' 
was amended in such a way as to take away.the rights of certain 
persons to bring a suit within the period of limitation presented by 
the Act before the amendment came into operation. The learned. 
Judges observed as follows : “ Here the plaintiff at the time "whem 
the amending Act.was passed had a vésted right of suit, and wé'seé 
nothing in.the Act as amended that.demands the construction that; 
(1) (1898) 2 Q. B. 547 (551). 
(a) (1848) 2 Ex. 33. . (3) (1829) 6 Bing 258.. 2.5 . 5: a’ 
(4) (1914) L L. R. 1 Cale. 11255 tg C. L.].459.. 5... ss 
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the plaintiff was thereby deprived of a right of suit vested in him 

at the date of the passing of the Amending Act. Itis not (in our 
opinion) even a fair*reading of section 184 and the Third Schedule 
of the Bengal Tenancy Act, as amended, to hold that it was inten- 
ded to impose an impossible condition under pain of.the forfeiture 
of à vested right, and we can only construe the, amendment 
as not applying to cases where its provisions cannot be  obeyed. 
The law as amended may regulate the procedure in suits in which 
the plaintiff could comply with its provisions, but cannot (in our 
opinion) govern suits where such compliance was from the first 
impossible. The effect is to regulate not to confiscate. There are 
thus two questions ; where in accordance with its provisions a suit 
could be brought after the passing of the amendment, it may be 
that the ‘amendment would apply, but where it could not, then 
the amendment would have no application." Then dealing with 
the case of Soni Ram (1) the learned Judges say that that case 
applies where it was possible for the plaintiff to bring a suit in 
accordance with the provisions of the new Limitation Act after the 
passing of the amendment and there the amendment would: apply, 
Now, applying this rule to the present cage there cannot be any 
doubt that the plaintiff might have made his application within ‘the 
period of limitation prescribed under Act IX of 1908. The ‘time 
when the right accrued was September 1908 and three years would 
expire in September 1911. Therefore, the mortgagee had about 
two years nine months’ time after the passing of the Act of 1908 go 
make his application and hence there was no hardship which was 
discussed in the cases of Towler v. Chatterton (2) and R, v. Leeds 
and Bradford Railway Co.(3). It is not necessary, in this case to 
lay any stress upon the fact that the Limitation Act of 1908 was 
passed in August 1908 aad it was to come into operation on the 
1st January, 1909, That fact might have been important if the 
position of the plaintiff was such that he would have no time under 
the new law to make any application after the Act came into 


. operation, But asa matter of fact, as I have already pointed out, 


he had two years nine months under the new law within which he 
could make his application. Therefore, in my judgment, it cannot 
be doubted that the rule of limitation applicable to the present case 
should be that laid down by Act IX of 1908. Reliance has been 
placed by the respondent on the case of Promotha Nath Pal 


(1) (1913) L. R. 40 1. A. 74; I. L. R. 35 All. 227 ; 17 C. L. J, 488, 
(a) (1829) 6 Bing, 258, (3) (1852) 18 Q. B. 343. 
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Chowdhury v. Mohini Mohan Pal Chowdhury (1) and particularly 
on the observations in the judgment at p. 469 in support of the 
contention that the old law of limitation (Act XV of 1877) should 
apply to the present case. That is, however, a case quite different 
from the present. There the plaintiff had brought a suit against an 
assignee of a purchaser at an auction sale. Such a suit was not 
prohibited under the Civil Procedure Code of 1882, The plain- 
tiff had a subsisting right to sue such an assignee, Under section 
66 of the Code of Civil Procedure of rgo8 such a suit is not 
maintainable. The learned Judges held that section 66 of the 
Code had no retrospective operation.as it actually took away a 
Tight of suit which is a vested right. Reliance has also been 
placed on the case. of Fas? Karim v. Annada Mohan Ray (a). 
There a judgment-debtor made an application for setting aside 
an auction sale. The sale was held in 1903 when the old Limi- 
tation Act (XV of 1877) was in operation, He had a right to make 
his application within three years after the attainment of majority 
under that Act, But under the Limitation Act of 1908 he would 
have to apply within three years of the accrual of the tight to make 
the application. The judgment-debtor made his application in 
January 1909 when he was still a minor. That case was decided 
before the decision of the Judicial Committee in Son? Ram v. 
Kanhkiya Lal (3). The judgment-debtor could have made his appli- 
cation after the passing of the Limitation Act of 1908 and before 
jt came into operation in January 19o9, but he did not do so. 
He did not avail himself of the opportunity. His case does not 
fall within the exception formulated in the Special Bench case of 
Gopeshwar Pal v. Jiban Chandra Chandra (4) referred to above, 
In my opinion that case should be.considered as no longer law 
after the decision of the cases referred to above, 

Reliance was next placed on the Special Bench case of Shetkh 
Sardar Ali v. Sheikh Dolliluddin (5), where it was held, following 
the well known case of Colonial Sugar Refining Co. v. Irving (6) 
that a right of appealis a substantive right which could not be 
taken away without an express provision for it, This was also held 
to be so in the case of De/Ai Cloth amd General Mills v. Income 


(1) (1920) 31 C. L. J., 463 ; I. L. R. 47 Calc, 1108. 

(2) (1911) 15 C. W. N., 845. 

(3) (1913) L. R. 40 I. A. 74; I. L R. 35 All. 2275 17 C. L, J. 488. 
(4) (1914) I. L. R. 41 Calc. 1135 ; 19 C. L. J. 459. 

(5) (1938) 48 C, L. J. 150; 32 C. W. N., 1130. 

(6) (1905) A. C. 369. 
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Lax Commissioner, Delhi (1) decided by their Lordships of the 
Judicial Committee. Those cases dealt with a substantive ‘right 
and not with a question of procedure such as limitation of suits 
and have no bearing on the question before us, The real position 
in the present case is summarised in Maxwell’s ‘ [nterpretation 
of Statutes, 6th Edition, at page 399 while dealing with the cases 
of * Towler v. Chatterton (1) and R. v. Leeds and Bradford Ratkway 
Co. (3). The learned author says: "In both of the above cases, 
however, the construction, though fatal to the enforcement of & 
vested right, by shortening the time for enforcing it, did not in 
terms take away any such right; and in both it seems to fall 
within the general principle that the presumption against a retros- 
pective construction has no application to enactments which affect 
only the procedure and practice of the Courts, even where the al- 
teration which the statute makes has been disadvantageous to one of 
the parties. Although to make a law for punishing that which, at the 
time when it was done, was not punishable, is contrary to sound 
principle ; a law which merely alters the procedure may, with 
perfect propriety, be made applicable to‘ past as well as future 
transactions ; and no secondary meaning is to be sought for an 
enactment of such a kind. No person has a vested rightin any 
course of procedure.” What the enactment of. 1908 did was to 
cut downithe period within which the infant was entitied te 'exer- 
cise his vested right and did nof as a matter of fact take away that 
right. i 
On these grounds Iam of opinion that the appeal must be 
allowed, the judgment and decree of the learned Subordinate 
Judge set aside and the application of the mortgagee dismistéd 
with costs in both the Courts, 
Panton, J :—I agree. ° 

A, T. M, ; Appeal allowed. 


` (0D 0927) L. Re 54 AL, 421 ; 47 QL. J. 1 : 
(a) (1829) 6 Bing. 258. (3) (1853) 18 Q. B. 343. - 
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CIVIL REVISION. 
Before Mr. Justice B, B. Ghose. 


KALI KUMAR PODDAR BANIKYA. 
ë i 2, 
PRANBALLAV BANIRYA* , 


Limitation —Limitation Act (7X of 1908), Sec. 20—Part payment of prin- 
cipal —Material alteration in document. 

Limitation cannot run from the date of part payment of principal under 
section 2» of the Limitation Act, when the fact of part payment of principal 
does not appear in the han dwriting of the defendant who paid it. 

''Inthe Hatchita sued on the date of payment was altered fom. 1331 to 
1332: 

In the Hatchitta sued on the date of payment was altered from 1331: to 1332: 

Heid, that this was material alteration in the document and under no cir- 
cumstances could the plaiatiff claim any money onthe basis of the Hatchitta. 

Application under section 25 of the Provincial Small Cause 
Court Act by the Plaintiff. 

Suit ona Hatchitta. 

The material facts.appear from the judgment. 

Mr, Nirmal Chandra Chakrabarty (for Mr, Iswar Chandra 
Chakrabarty) for the Petitioner. 

Mr. Biswanath Ray for the Oppositte Party. 

The following judgment was delivered: 

B. B. Ghose, J:— In this case, it seems that the Rule was 
granted on the ground that the defendant himself in his 
deposition stated that he paid Rs. 25 in liquidation of his debt 
in 1332 B. S. Ifthe period of limitation counts from that date, 
the suit would be within time. The learned Judge, however, 
‘stated in his judgment that the plaintiff's son's marriage took 
place in Jaistha, 1331 when the sum of Rs. 25 was paid. 
There is nothing in the recorded evidence of the defendant to 
that effect, Butit must have been stated by the defendant that 
the money was paid at the time of his son's marríage. In tak- 
ing down the deposition, the learned Judge probably made a 
mistake in writing 1332 in place of 1331. But that does not 
appear to be material now. The principal point argued on be- 
half ofthe opposite party is that no stipulation for interest was 


"(Civil Revision No. 1317 of 1928, against the order of the Munsiff, and 
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made in the Aafchi/fa. Therofore, the sum of Rs. 25 must have 
been paid in the part payment of the principal. That being so, 
limitation cannot *run from the date of payment even 
assuming that the payment was made in Jaistha, 1332, under the 
provisions of section 20 of the Limitation Act, as thisact of part 
payment of the principal does not appear in the handwriting of 
the defendant» who is said to have made it, There is, however, 
another point and it is this: It appears from the Aafchitta that 
the date was altered from 1331 to 1332. This is a material al- 
teration in the document and under no circumstances can the 


plaintiff claim any money on the basis of this document. The. Rule 


must, accordingly, be discharged with costs—two gold mohurs, 
A. T. M. . Rule discharged, 


APPELLATE C:VIL. 
Before M». Justice M. N. Mukerji and Mr. Justice Malik, 


SHEIK ISAB 
v. 
GURU CHARAN SHAHA,* 


Landlord and tenani—Kabuliat, execution of ~Kabuliat, if acted upen-~Ne 
payment of rent Bengal Tenancy Act (VIII of 1885), Sec. 66--Objection an 
taken in written statement. 

‘fhe mere fact that the tenant has not pald any rent after the execution of 
the Kabuliat, does not gotoshow that it has not been acted upon or would 
absolve him from his liability to pay rent under it 


When an objection under section 6o of the Bengal Tenancy Act as to 
registration of landlord's name under the Land Registration Act was not taken 
| the written statement: 


- Held, that the Court was not bound to take PIED MARC of the objection in 
the appellate stage of the case. 
y 
“Appeal from Appellate Decree No. 336 of 1927, against’ the decree of Babu 
Ram Chandrs Ghose, Subordinate Judge, 2nd Court, of Sylhet, dated the 17th 


May, 1926, affirming that of Babu Rajendra Chandra Sen Gupta, Munsiff of 


Sonamganj, dated the 25th May, 1935. 


Vor. XLIX] HicH COURT, 


sum of the former chalan though not covered by any of the three items which 
formed the subject matter of the charges framed in the first trial and 
was convicted by him in respect thereof and sentenced to undergo rigorous 
imprisonment for 3 months. The petitioner’s objection under section 403 
Criminal Procedure Code that he could not be tried again was overruled : 


Held, that altbough section 403 Criminal Procedure Code might not strictly 
apply to a cast like the present, still the second tiia] of the petitioner in, the 
' above circumstances ought not to have been allowed to be held: Emperor v. 
Fhabbar Mull (x) and Emperor v. Inamullah (2) and other cases followed. 


But it was not proper after the trial was overto hold that the conviction 
was illegal on the above ground alone. 
That it was Mr. H. K, De alone, as long as the case was not re-transferred 


ftom his file, who was competent to deal with the second application. 


Per Sukrawardy, f: If a person commits breach of trust of or misappropria~ 
tes different sums of money he commits so many offences. But it is nofedesirable 
that he should be tried as many times when he could have been tried for all of 

- them at one trial. 
Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 
Proceedings under section 408 Indian Penal Code. 
The material facts will appear from the judgment of 
Makerji, J. 
Mr, Probodh Chandra Chatterjee for the Petitioner. 


MP. Satindra Nath Mukerjee for the Crown. 
C. A, V. 


The following judgments were delivered : 

Mukerji, J :—Onachalan submitted. by the police in which 
it was stated that the petitioner had, as a Durwan inthe employ 
of Messrs, Sew Narain Golap Roy, committed criminal breach of 
trust in respect of a gross sum of Rs. 3651—5—3p., the Addition- 
ab Chief Presidency Magistrate of Calcutta issued warrant 
against the petitioner on the roth July, 1927. On the rath 
September, 1927 the case was transferred by the Additional 
Chief Presidency Magistrate to the 4th Court, that is to 
say to the Court of Mr. H. K. De, Presidency Magis- 
trate. That learned Magistrate thereafter proceeded to try a 
co-accused of the petitioner who had also been sent up for trial 
on the same Police Chalan and discharged him under section 253 
Criminal Procedure Code, On the rsth November, 1927 the trial 
of the petitioner commenced before Mr H. K. De, the offence 
specified inthe Summary Form prescribed by section 370 Cri- 
minal Procedure Code being “Criminal Breach of Trust asa ser- 


(UJ (1923) I. L.R. 49 Calc. 924, : (3) 2 All. L, J. 673. 
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vant in respect of Rs. 3651—5—3p. realised on purjas entrusted 
to him by Ganapat Rai Chowdhury” (the manager of Messrs. Sew 
Narain Golap RoyY "section 408 Indian Penal Code.” Charges 
in respect of 3 items viz, Rs, 257—8—3p., Rs. 1855—o—3p, 
and Rs, 178—r:—3p. were framed against the petitioner as be- 
ing the items in respect of which criminal breach of trust was 
committed bysthe petitioner on the 6th June, 1:927 and the peti- 
tioner was convicted ont hese charges and was sentenced to under- 
go rigorous imprisonment for 3 months, "The trial thus concluded 
before Mr. H. K, De, on the 8th February, 1928. 

On the r4th April, 1 928 another chalan was submitted by the 
Police to the Additional Chief Presidency Magistrate stating that 
the petitioner had committed criminale breach of trust of three 
sums:*of money viz. 700, 100, and roo, on the 6th June, 1927, 
a5th May,:1927, and 24th May, 1927, respectively, the other parti- 
culars being the same asin the previous chalan. It was stated 
in the chalan that the petitioner was undergoing the sentence 
passed on him hy Mr. H. K, De. The Additional Chief Presi- 
dency Magistrate issued order forthe petitioner being brought 
up for trial, The petitioner} put in a petition objecting to the trial 
on the ground that these three items were included in the gross 
sum of Rupees 3651—5—3p. and maintained that he had already 
been tried for the whole offence that he had committed, and so 
under section 403 Criminal Procedure Code could not be tried 
again. The Additional Chief Presidency Magistrate disallowed 
the objection, proceeded with the trial and ultimately convicted 
the petitioner in respect of the said three items and and sentenced 
him to undergo rigorous imprisonment for 3 months. 

The petitioner then moved this Court and obtained this Rule, 
The grounds ofthe Rule are that section 4o3 Criminal Proce- 
dure Code was a bar to the second trial of the petitioner, or at 
any rate, on the principle underlying that section, no such second 
trial should have been held. It should be noted here that it 
is not disputed on behalf of the Crown that the three items in 
respect of which the second trial was held are included in the 
gross sum of Rs, 3651—5—3p. though they are not covered by 
any ofthe three items which formed the subject matter of the 
charges framed':in the first trial. 

At the outset I may observe that I do not junderstand how 
the police could have submitted a second chalan when on the 
first one, which included all the items of the second chalan in 
the gross sum that was mentioned therein, gognizance of the 
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Appeal by the Defendant. 

Suit for rent, 

The material facts appear from the judgment. 

Mr. Birendra Kumar De for the Appellant. 

Afr. Biswa Nath Ray for the Respondent, 

The foHowing judgment was delivered. . 

This appeal arises out of a suit for arrears of'rent. The suit 
has been decreed by both the Courts below. The defendant 
has then preferred this second appeal, 

In support of the appeal two contentions have been urged. 
The first one.is to the effect that the question as to whether the 
relationship of landlord and tenant exists between the plaintiff 
and the defendant has not been properly determined by the learn- 
ed Sibordinite Julze  onappeal It is said that although he 
has found that there was a kabuliat under which the rent in 
the present suit was clainied it bas not been found whether the 
kabuliat was actually acted upon or not. Now this argument, as 
far as I can understand it, really means that it was the defen- 
dant’s case that the kabuliat although executed was not intended 
to be acted upon; because the mere fact thatthe defendant has 
not paid any rent after the execution of the kabuliat does not 
go to show that the kabuliat has not been acted upon or indeed 
would absolve the defendant from his liability to pay rent un- 
der the kabuliat. So far as this matter is concerned all that 
the defendant has been able to prove is that the rent has not 
been realised under the kabuliat since its execution. Oa the 
other hand the learned Subordinate Judge refers to certain 
facts as indicating plainly that the kabuliat was intended to be 
acted upon ; for instance he has said that there was a mortgage 
decree of the value of Rs, 1500 in plaintiffs’ favour as against 
the predecessors of the defendant, that this decree was afterwards 
settled at the amount of Rs. rooo and that the mortgagors not 
being able to pay up the decretal amount sold the land to the 
plaintiff, and after the sale they executed certain kabuliats out 
of which is the one in the present suit. The learned Subordi- 
nate Judge has found that the kobala and the kabuliat were all 
registered on one and the same date that is to say thé roth 
March r917, and that after the execution of these documents 
the execution proceedings were dismissed for non-prosecution 
and the mortgage decree was never executed by the plaintiff again. 
All these go to show that the transactions which were repre- 
sented by the exepution of the kabuliat as well as the execution 
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of the kobala were bona fide transactions really intended to be 
acted upon. Under these circumstances we are unable to up- 
hold the first conteftion that has been urged on | behalf of the 
appellant. 

It has been urgedin the next place that section 6o of the 
Rent Act operates asa bar to the passing of the decree in the 
present suit. "Now, this objection does not appear to have been 
taken in the written statement and although a question or two 
may have been put to the plaintiff or his witnesses as to whether 
‘his name was registered or not, we are not prepared to hold that 
the Courts below were bound to take cognizance of this objection, 
the more so because ifit had been taken in the written statement 
it would have been open to the plaintiff to get his name regis- 


-tered ‘before the decree was passed even if he had not done 


so before the suit. This contention also should be overruled. 
The appealin our opinion fails and must be dismissed with 
costs. 


Appeal dismissed, 


CRIMINAL REVISION. 


Before Sir Zahid Suhrawardy, Knight, Judge and Mr. feine : 
Graham. — 


MAHENDRA NATH DAS AND OTHERS 
f. 
THE EMPEROR.* z 


Yurisdiction—Sanction to prosecute—Appellate Court confirming ihe order 

but remanding the case for specification of certain sections—Order not object- 

ed to, effect of—Criminal Procedure Code (Act V of 1898), Secs. 476, 537. 

Per Suhramardy, 9: An appellate Court has jurisdiction under section 476 
B of the Code of Criminal Procedure to remand the case directing it to specify all 
the sections of the Penal Code in its complaint under sectlon 476. Such order of 
the appellate Court, if not objected to by way of DE is final between the 
parties in collateral proceedings. . x 

In the absence of any contravention of any express provision of law, section 
537 of the Code of Criminal Procedure cures the defect, if any. 


tCriminal Revision No. 1310 of 1928, against the order of Babu P. C. Das 
Gupta, Deputy Magistrate of Contai, dated the 2and September, 1928. 


Vor, XLIX.) HIGH COURT. 


| Semble 1 If the appellate Court in an appeal under section 476 B of the Code 
of Criminal Procedure, acts in accordance with rules containad in order 41 of the 
Code of Civil Procedure, it has Jurisdiction to remand éhe casa: Hamid Aii v. 
Madhu Sudan Das (1) (Per Duval, 3). followed, 

Per Graham, F: The objection as to the legality of the proceedings should 
have been taken long ago by way of appeal or revision. 

$*, » e . 

Application by the Accused for Revision under section 435 of 

the Code of Criminal Procedure, 


Proceedings under sections 120B, 467 and 193 Indian Penal 
Code. i 


The material facts appear from the judgment., 

Messrs. B. N. Sasmal and Sukumar Hasra for the Petitioners. 
` Mr. Dines Chandra Ray for the Opposite Party. : 

The following judgments were delivered : 


- Suhrawardy J: This Rule has been obtained for setting 
aside an order passed by the Magistrate committing the accused 
to the Sessions to take their trial for various offences mentioned 
in the order. The Magistrate took cognizance of the case of a 
complaint. by the Munsiff of Contai under section 476 Criminal 
Procedure Code, It appears that on the application of the op- 
posite party the Munsiff made an order under section 476 Criminal 
Procedüre Code, Against that order an appeal was taken by the 
petitioner to the District Judge under section 476B and the 
learned Judge by his order dated the 28th May, 1928, held that the 
order made by the Munsif under section 476 was otherwise good 
except that it was vague. inasmuch as it contained .a few sections 
of the Indian Penal Code and “any other section of that Code found 
applicable," He accordingly sent the case back to the Munsif and 
directed him to specify all the sections of the Indian Penal Code 
in his complaint under section 476 Criminal Procedure Code. 


The Munsif accordingly made a complaint specifying the sections 


of the Indian Penal Code. No objection was taken to the legality 
of the proceedings before the trial Magistrate but it is complain- 
ed before us that the order ofthe District Judge remanding the 
case.to the Munsif and asking him to make a complaint under 
section 476 is bad in law and without jurisdiction and therefore 
the entire proceedings leading to the commitment of the accused 
must be set aside, In the circumstances of this case I am of 


opinion that this contention ought not to prevail, The order of 


(1) (1926) 31 C. W. N. 381. 
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the District Judge passed under section 476 B has now become 
final. No objection was taken against that order under section 
115 Code of Civil "Procedure or any other law. This objec- 
tion moreover was not taken before the trial Court on 
the ground that the complaint upon which the* case was 
staged was not validly made before it. The learned 
counsel appearihg for the petitioners has referred us to two deci- 
sions of this Courc in which it has been held that under section 
476 B the appellate Court has no jurisdiction to remand a case 
but should make the complaint itself. These cases were decided 
upon different sets of facts. In these cases the original Court 
refused to make the complaint. There was an appeal and the 
appellate Court was of opinion that the complaint should have 
been made, It was held that it was the duty of the appellate 
Court to make the complaint and not to direct the trial Court to 
do it, in view of the wording of section 476 (B). Moreover those 
cases were decided by Civil Benches of this Court under the Code 
of Civil Procedure, In Hamid AR v. Madhu Sudan Das(1) 
the learned Judges held that the appellate Court should have itself 
made the complaint; but the learned Judges composing the 
Benches differed in their opinion as to the procedure to be 
followed by the appellate Court in dealing with an appeal under 
section 476 (B) Criminal Procedure Code. Mr. Justice Cfotzner 
being of opinion that it should be governed by section 424 Crimi- 
nal Procedure Code and Mr. Justice Duval holding that it should 
be governed by Order 41, Civil Procedure Code. If the latter 
view is correct—and it seems to me, it is——there is no reason why 
the District Judge should have no power to remand the case to the 
lower Court if he acts in accordance with the rules contained. in 
order 41 Code of Civil Procedure. In the present case the District 
Judge did not overrule the Munsif and take upon himself the 
responsibility of making a complaint against the accused. He 
affirmed the order of the Munsif and simply pointed out to him 
that the order passed by him should be properly worded. In my 
opinion the order passed by the District Judge in this case 
did not come within the scope of the decisions referred. to. Even 
if it did, I think in the circumstances of this case that order can- 
not be challenged at this stage. 

Under section 215 Criminal Procedure Code we are entitled to 
quash the commitment only on point of law. But it has been 
argued on behalf of the petitioners that the District Judge has no 

(1) (1926) 31 C. W. N. 38r. 
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jurisdiction to remand the case under section. 476 B to the Munsiff 
and therefore the entire subsequent proceedings are illegal and 
should be set aside, As I have pointed out the erder of the District 
Judge was not illegal and did not contravene the provisions of 
section 476 B, and if it did, it was not an order without jurisdic- 
tion. In Manir Ahamed Chowdhury v. Jogesh Chandra Ray (1) 
it has been held that the appellate Court has no, jurisdiction’to 
remand a case to the Court of first instance to file a complaint. 
The words ‘no jurisdiction’ were used there ina wide sense to 
include an act against the law. There was no absence of jurisdic- 
tion but at the most an illegal exercise of jurisdiction, The 
petitioners have lost their remedy (if they had any) now, not 
having taken any action against the order of the District Judge 
passed under section 476 B. They should not now be allowed 
to challenge that order which has become final between the par- 
ties, in collateral proceedings. 


In this connection it may be necessary to consider the case of 
Raj Chunder Mosumdar v. Gour Chander Mozumdar (a). Under the 
old Criminal Procedure Code sanction granted by a Court under 
section x95 enured fora period of 6 months only within which 
complaint was to have been filed in a Criminal Court. In that 
case the complaint was filed after 6 months and it resulted in the 
commitment of the accused. The learned Judges quashed the 
commitment on the ground that the complaint was made against 
the express provisions of the law. With reference to the applica- 
tion of section 537 it was observed that it did not save the proceed- 
ings because they contravened the express provisions of section 
195 Criminal Procedure Code. In the present case I do not see 
why section 537 should not cure the defect, ifany, There is no 
contravention of any express provisions ofthe Code. If there is 
any error, it is one provided against by section 537 Criminal 
Procedure Code, In this view I would discharge this Rule, 

Graham, J.—I agree that the Rule should be discharged. 
There can Ithink be no question as to the jurisdiction of the 
Magistrate to make the commitment—and that it was a valid com- 
mitment according to law. The contentions which have been 
raised as to the legality of the proceedings in the Civil Courts are 
matters which ought to have been raised long ago by an appeal or 


(1) (1928) I. L. R. $5 Calc. 1277. : 
(2) (1894) I. L. R. 22 Calc. 176. [The case was over-ruled by Full Bench in 
In the matter of Abdur Rahaman (1900) I, L. R. 27 Calc. 839—Rep.] 
. 
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by way of application in revision. It appears moreover that these 
objections were not even taken in the committing Court and that 
they are now raised at the eleventh hour after commitment. 


D. K, R. Rule discharged. 


Before Sir Zahid Suhrawardy, Knight, Judge and Mr. Justice 
M. N. Mukerji. 


SIDH NATH AWASTHI ` 
v. 
THE EMPEROR.* 


S urisdiction—Criminal Procedure Code (Act V of 1898), Section, 403—First trial 
and conviction for, criminal breach of trust in respect of certain 
items out ofa pross sum mentioned in the Police chalan—Second trial 
and conviction for same offence in respect of three other items out of the said 
gross sum——Legality—A Magistrate properly seised of a case—Sugerior 
Magistrate, when can take action therein, 

Where a Magistrate has once become properly seized of a case by transfer or 
otherwise he is seized of the whole matter and a superior Magistrate cannot take 
action except under Chapter XXXII Criminal Procedure Code or by withdrawa] 
of the case to his own Court: Radhabullav v. Benode (1) and other cases refer- 
red to. 

The principle underlying section 403 of the Code of Criminal Procedure has 
been extended to cases not falling strictly within the letter of that section : 
Emperor v. yhabbar Mull (a) and other cases referred to, 

The accused petitioner was first tried by Mr. H, K. De, 4th Presidency 
Magistrate of Calcutta, ona charge of criminal breach of trust in respect of 
three items out of a gross sum of Ns. 3651-5-3 stated in the Chalan submitted by 
the Police. A warrant was issued by the Additional Chief Presidency Magistrate 
bnt the case was subsequently transferred to the Court of the said Mr. H. K. De. 
The petitioner was convicted on the above charges and was sentenced to under: 
go rigorous imprisonment for 3 months, Subsequently the petitioner was brought 
up for trial again before the Additional Chief Presidency Magistrate for criminal 
breach of trust in respect of three other items which were included in the gross 


"Criminal Revision No. 1054 of 1928, against the order of the Additional 
Chief Presidency Magistrate of Calcutta, Northern Division, dated the 26th 
September, 1928, : " S 

f (1) (1902) I. L, R, 30 Calc. 449. (a) (1922) 1. L. R. 49 Calc. 924. 


Vor. XLIX.] HIGH COURT. 


entire offence had already been taken by the Magistrate. It is 
true that they might have moved the Magistrate for a second or 
& further trial in respect of some offence or offences which had 
not yet been tried, but such application would lie to Mr. H. K. 
De to whom the whole case, on the first chalan, had been made 
over, and not to the Additional Chief Presidency Magistrate, 
It is well settled that in circumstances such as these it was Mr, 
H. K. De alone, so long as the case had not been retransferred 
from his file, who was competent to deal with any such applica- 
tion, Where a Magistrate has once become properly seised of 
a case by transfer or otherwise he is seised of the whole matter 
and a superior Magistrate cannot take action except under 
Chapter XXXII or by withdrawal of the case to his own Court: 
Radhabullav v. Benode (1) ; Mou! v. Mahabir, (2) Golappdy v. 
Emperor (3) Ajab Lal v. Emperor (4). Were this a ground on 
which the Rule had been issued I should have felt no difficulty 
in making it absolute and quashing the conviction of the peti- 
tioner on ; this ground alone. To turn now to the grounds of 
this Rule. 

Now, there is a divergence of judicial opinion on the question 
whether after a trial in respect of a gross sum in respect of 
which breach of trust was alleged to have been committed bet- 
ween tyo specified dates, a second trial in respect of an offence 
alleged to have been committed on an intermediate date but not in- 
cluded in the gross sum is permissible, In Appadurai Ayyar (5) 
‘the Madras High Court held that under such circumstances the 
charge in the first trial should be taken to have included all the 
items covered by the period and the same view was taken by 
Suhrawardy, J. in Nagendra Nath Bose v. Emperor (6). A con- 
trary view was taken by the Bombay High Court in the case of 
Emperor v. Kashi Nath Bagaji, (7). This contrary view also has 
been taken by Newbould and Greaves JJ. in the aforesaid case of 
Nagendra Nath Bose v. Emperor (6) in which, however, New- 
bould J., pointed out that it would make a considerable differ- 
ence if it were shown that the defalcation which formed the sub- 
ject of the charge in the second trial was within the knowledge of 
the prosecution andso could or might have been included in 


(1) (1902) I. L. R. go Calc. 449. (3) (1900) I. L, R, 27 Calc. 979. 
(a) (1899) 4C. W. N 242. (4) (1905) 9 C. W, N. 81o. 

(5) (1915) 17 Cr. L. J. 30. 

(6) (1923) I. L. R. 50 Calc. 632; 38 C. L., J. 286, 

(7) (1910) 12 Bom. L. R. 326. 
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the charge in the first trial. These cases have but a remote bear- 
ing on the present case in which itis not the fact that the for- 
mer trial was for a grqss sum, and so I am not called upon to ex- 
press my own view on this matter, 


The present case is one in which the prosecution.knew per- 
fectly well what was the gross sum in respect of which the peti- 
tioner had committed criminal breach of trust, It wasa sum of 
Rs. 3651—5—3p. They could have, if they liked, proceeded 
against the petitioner in respect of this gross amount under sec- 
tion 222 (a) Criminal Procedure Code. Instead of doing so 
they elected to proceed on three items and got the petitioner 
convicted. Then they picked up three other items and got the 
accused tried a second time. Though section 403 Criminal Pro- 
cedure Gode may not strictly apply in the terms. to a case like 
the present, still there is abundant authority for the view that 
a second trial in circumstances such as these ought not to have 
been allowed to be held. Where six documents were alleged to 
be fabricated at one and the same time, and at first the accused 
was tried for fabricating three of the documents and acquitted, a 
second trial for fabricating the other three documents, though 
not barred, was set aside, it being held that it was not desirable 
that the second trial should take place as the fabricating of all the 
documents was treated in the first trial as one offence: Zmał- Ulla 
v. King-Emperor (1). The principle underlying section 403 has 
been often extended to cases not falling strictly within the letter ofe 
that section [e. g. Amperorv. Jabbar Mull (2); Bishnu Das v 
The King Emperor (3) Jalisane v. Raj Kumar (4)| Again in 
Surja Kanta Bhattacharjya v. K. E. (5) decided on the 28th | 
November, 1919, this Court quashed a trial under the following 
circumstances;—S. was convicted by Court of Sessions on a charge 
under, sections 408 and 477 A, Indian Penal Code in respect of 
an item of Rs. 2 when he could have been but was not tried ona 
similar charge fora further sum of Rs, 7 at the same trial, This 
Court, on appeal, set aside his conviction and directed that he 
should not be retried, meaning, onthe charge in respect of Rs, 
2. Thereafter the prosecution wanted to proceed against S.—in 
respect ofthe other sum of Rs. 7. This Court stopped that 
trial. 


(1) (1905) 2. All. L. J. 673. (3) (1902) 7 C. W, N. 493. 
(a) (1922) 1. L. R. 49 Calc. 924, (4) (i900) 5 C. W, N. 7a, : 
(5) Cr. Rev. Case No. 934 of 1919, 


Vor, XLIX.] HIGH COURT, 


I am of opinion that if the petitioner had moved this Court 
for stoppiog his second trial he would have found no difficulty 
in getting an order in his favour. But after the trial is over it is 
not possible to hold on this ground alone that the conviction is 
illegal. The fact however remains that he did move the Magis- 
trate for tha purpose but failed. l * 

Ishalltherefore make the Rule absolute to this'extent that it 
will be ordered that the conviction will be upheld but the sen- 
tence should be reduced tothe minimum that I can think of, 
namely a day's rigorous imprisonment which he must have ak 
ready served out, 7 

Suhrawardy, J:—I entirely agree. As the law: stands, it is 
difficult to hold that the conviction is illegal. Ifa person commits 
breach of trust of or misappropriates different sums of money -he 
commits se many offences. But it is not desirable that he'should be 
triéd as many times when he could have been tried for all of them 
at one trial. As for the sentence which my learned brother pro- 
poses to pass, it is usual in meting out sentence at the first trial 
to take into consideration the gross amount misappropriated. 

D. K, R. | Rule made absolute. Conviction upheld, 
sentence reduced, 


APPELLATE CIVIL. 


o Before Mr. Justice M. N. Mukerji and Mr. Justice Mallik, 


TARAK GOVINDA CHOWDHURY AND OTHERS 
v, 


INDU JYOTI MAJUMDAR, CHAIRMAN AND COM- 
MISSIONERS OF PABNA MUNICIPALITY.* - 


‘Tax, assessment oj—Bengal Municipal Act (II B, C. of 1884), Section 85 (a)— 
‘Circumstances and property’ &ithin the Municipality’ — Meaning ef — Money 
deposited in Bank within the Municipality—' Preperiy. 


*Appeal from Appeliate decree No, 2179 of 1926, against the decree of Babu 
Rohini Kanta Mitter, Subordinate Judge, rst Court, of Pabna, dated the aand 
July, 1926, affirming that of Babu Dhirendra Kumar Mukerjee, Munsiff and. Court, 
Pabna, dated the agrd March, 1925. 
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Civir. The question whether imposition of personai tax against three persons 
Bae jointly was valid, was not allowed to be raised for the first time in the argument 
1929. $ 5 
_ in the High Court. ° 
Tarak Govinda s; Tn d with 1 
Chowdhary Three brothers living in Pabna Municipality were assessed with a persona 


Tax of Rs. 21 per quarter inasmuch as their circumstances and property, within 
Indu Jyoti ti Majumdar the Municipality were estimated at Rs gooo. It was found ic in 1338 B.S, 
thef received within tbe Municipality the following :— 
(1) Rs. 1293 on account of Interest on G., P. Notes. 
" (3) Rs. 852 on account of dividends on shares in Companies. 

(3) Rs, 108 on account of interest from the Post Office Savings Bank. 

(4) Rs. 303 on account of interest from deposit in Pabna Savings Bank etc, 

The two items (3) and (4) mentioned abovo indicate the amount in deposit 
in these two places to be very near Rs. gooo if nog more. 

Held, thatthe said amount was 'property within the Municipality within the 
meaning of the words as used in section 85 (a), Bengal Municipal Act and if their 
circumstances within the Municipality be taken into account along with that 
the assessment as made was proper: Chairman ef Giridik Municipality v. 
Srish (1) Debendra v, Chairman Taki Municipality (a) and Chairman of Fey- 
nagar Municipality v. Sallabala (3) referred to. 


. Appeal by the plaintiffs, 
Suit for a declaration that the assessment of a personal tax on 
the plaintiffs of Rs, ar per quarter was illegal and ultravires. 


The material facts and arguments appear from the judgfnent. 
Dr. Bijan Kumar Mukerjee for the Appellants, 


Mr. Surajit Chandra Lahiri for the Respondent. 


C, A. Y. 
The judgment of the Court was as follows :— 


ena’ The appellants who are three brothers instituted a suit against 
— the Chairman and Commissioners of the Pabna Municipality for, 
amongst others, a declaration that the assessment ofa personal tax 
on them of Rs, 21 per quarter was illegal and ultra vires, The suit 

g has been dismissed by both the Courts below, 

The appellants contend, in the first instance, that the imposition 
of a personal tax jointly against them is illegal as has been recently 
held to be so by this Court. We have considered the question 
whether we should allow the appellants to urge this contention now 
when it was not urged in any of the Courts below or even in their 
grounds of appeal to this Court. We think we shall not be justifi- 
ed in doing so. 

(1) (1908) I. L. R, 35 Cale, 859 ; 7? C. L. J. 631, 


(2) (1920) 32 C. L. J. 210 
(3) (1921) 34 C. L. J. 283 ; 26 C. W, N. 311. 


Vor, XLIX.] HIGH COURT. 


They next urge that in assessing the tax, the meaning of the 
expression “ according to their circumstances and property within 
the Municipality" appearing in section 85 (a) kas been misunder- 
stood. Now the Subordinate Judge appears to have proceeded 
upon the following findings :— 

1, The gemindari properties of the plaintiffs let out in patni 
are situated outside the Municipality. The income on this head 
is Rs, 5487 odd a year. The rents from the Patnidars are realised 
within the Municipality at the house of the plaintiff, In 1328 the 
total realization amounted to Rs. 4101 odd and in 1329, Rs, 18921 
odd. 

a, In 1328 the plaintiffs received within the Municipality, 

Rs, 1293 on accoupt of interest on G. P, Notes. 

Rs, 852 on account of dividen-s on shares in Companies. 

Rs. 108 on account of interest from the Post office Savings 
Bank ; 

Rs. 7624 on account of decretal and other dues. 

Rs. 303 on account of interest from deposit in the Pabna 
Savings Bank. 

Rs, 944 on account of fees of plaintiff No.2 as Managing 
Director of a Limited Company. 

3. Thetotal amount of Patni rent payable to the plaintiffs 
for properties within the Municipality is Rs, 642. 

4. The collections made atthe plaintiffs’ house within the 
Municipality are remitted to Tantiband from whence they go 
back to the Bank within the limits of the Municipality. 

The question that arises is whether on these findings it can be 
said that the "circumstances and property" of the plaintiffs 
* within the Municipality" can be fairly estimated at Rs, gooo, 
sd as to admit of a personal tax of Rs. a1 per quarter. 

Upon:the decisions that have been cited before us the follow- 
ing points may be treated as settled, 

18t;—The word ‘circumstances’ is equivalent to ‘means’ 
[Chairman of Giridih Municipality v, Srish Chandra Mosum- 
dar (1) ; Deb Narayan Dutt v, Chairman of the Baruipur Municipa- 
iity). (a) 

and :—The expression ‘within the Municipality’, governs both 
‘circumstances’ and ‘property’ [Debendra Nath Rai Chaudhuri 
v. Chairman, Taki Municipality] (3). 

(1) (1908) I. L. Re 35 Calc. 859 (869) ; 7 C, L. J. 631. 

(a) (1911) I. L. R. 39 Calc. 141. 

(3) (1920) 32 C. ds J. 219. 
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3rd :—The word ‘ property’ includes both real and personal 
property or estate and tangible as well as intangible rights of value 
[Chairman of GYwédih) Municipality v. Srish Chandra Mozum- 
dar) (1). 

4th :—When income or sale proceeds are brought from outside 
within the limits of the Municipality and put into a Bank to the 
cfedit of a person it may without undue strain on the language, 
be described as his circumstance and property : [Chairman, Jal- 
paiguri Municipality v. Jalpaiguri Tea Company Lid, (a) per 
Mookerjee, J ]. The proceeds so deposited are property within 
the Municipality per Buckland, J]. 

5th.—What constitutes the circumstances and property of a 
person within the Municipality must one a large:;;measure depend 
upon ethe facts of the particular case; Chairman Jalpaiguri 
Municipality v. Jalpaiguri Tea Company? Lid. (2). 

It is true that in assessing the assessee’s’) circumstances! and 
property within the meaning of section 85 (a) of the Act his 
circumstances and property which are only within the Municipality 
itself have to be considered [Kameswar Pershad v. The Chairman 
of the Bhabua Municipality (3) ; Chairman, Rajpur Municipality 
v. Nagendra Nath Bagchi (4). 

But despite the able arguments of Dr. Mukerjee I am 
unable to see that in this case any question arises as to Whether 
the measure of the assessee’s liability is what he gets ¡and not what 
he spénds, such as arose and was decided in the case of Chairman 
of Girdih Municipality v. .Srish Chandra Mozumdar (1), and 
Debendra Nath Rat Chaudhuri v, Chairman, Taki Municipa- 
lity, (5) or whether the list in respect of income brought from 
outside is the extentfto;which it is to be spent within the limits of 
the Municipality as was laid down in the case of the Chairman’ of 
Joynagar Municipality v. Sailabala Dutt, (6). 

Here spart from anything else there are two items in the 
findings of the Courts below which give usa fair estimate of the 


“amount which was in the Post Office and the Savings Bank to the 


credit of the appellants, These items are Rs, 108 (on account 
of interest from the Post Office Savings Bank) and Rs, 303 (on 
account of interest from deposit in the Pabna Savings Bank). 


(1) (1908) I. L. R. 35 Calc. 859 (869) ; 7. C, L, J, 631. 

(2) (1921) 34 C. L. J. 283 ; 26 C, W. N. 311, 

(3) (1900) 1. L. R. a7 Calc. 849. 

(4) (1919) 29 C, L. J, 379 ; 23 C, W. N. 475. 

(5) (1920) 32 C. L. J. 210. (6) (1920,25 C. W. N, 47. 


Vor, XLIX] l HIGH COURT. 397. 


These two items indicate the amount in deposit in these two Civit 
places to be very near Rs. gooo if not more, This amount is 1929. 
undoubtedly ‘property within the Municipality’ within the meaning Aaa Coada 
of the words as used in section 85 clause (a), Mookerjee, J. in Chowdhury 
Chairman of Giridih Municipality v. Srish Chandra Mosumdar (1) 
observed : “ I am unable to hold, that the word ‘circumstances? 
was introduced in section 85 to restrict the term ‘posperty’. The 
intention on the other hand seems to have bean to widen the 
scope of the section so as to make taxable what might perhaps be 
not properly comprised under the term property and at the same 
time ought not to escape assessment.” If, then, to the two items ° 
mentioned above, it is still necessary to add anything to make up 

Rs. gooo the ' ciscumstanceg! of the appellants within the Muni- 
cipality are available for being taken into account, It ig not 

easy to define what the ‘circumstances’ are: They are not 
matters which can accurately be put down in L. S. d. But the 
amounts mentioned in the findings -of the learned Subordinate 

Judge which pass through the limits of the Municipality and are 
available to the appellants at any moment they may like to spend 

them and the fact that the appellants are wealthy zemindars can . 
not be altogether ignored. l 


v. 
Indu Jyoti Majumdar 


We are of opinion that there is no error of law or of principle 


upon whith the Courts below have Dioceoeon and we accordingly 
dismiss the appeal with costs. 


DK. R. Appeal dismissed. 


(x) (1908) I. L. R. 35 Calc. 839 ; 7 C. L. Je 631. 
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CRIMINAL REVISION. 


Before Sir Zabid Suhramardy, Knight, Judge and Mr. 
Justice Graham. 


RAM GOLAM SINGH COMPLAINANT, PETITIONER 


. « 
. v. 


SARAT CHANDRA GANGULI AND OTHERS— 
ACCUSED, OPPOSITE PARTY.* 


Counter-cases— Direction, after examining complainant im one case, to put up 
the case after disposal of the coanter-case, if legal—Criminal Procedure 
Cede (Act V of 1898), Sec. 344, scope of. 

Where a Magistrate, after examining the complainant in a case, looked into 
the papers of a counter-case, and directed the former case to be put up after tho 
latter,— 

Held, per Suhramardy, F.—In the absence of any relevant procedure in the 
Code of Criminal Procedure, no definite law could be laid down as to the course 
to be followed when there are two counter cases between the samo parties. 
Each case has to be decided according to ifs requirements. Whether the accus- 
ed in a case should be allowed to go on with the counter case in which he is the 
complainant, or should not be compelled to go on with his case before the case 
against him is finlshed are considerations which should be declded by the Court 
in the circumstances of each particular case. Makhan Mapa v. Manindra Nath 
Base & ers (1) referred to, x 

Held, (per Curiam) Section 344 Criminal Procedure Code enables a Magis- 
trate after examining the complainant in a case to postpone the proceeding till 
the disposal of a counter-case. i 

Per Grakam /.—The Court must be held to bave inherent jurisdiction to 
make guch an order. 

Per Suhrawardy, $.—Under the law, four courses are open to the Magis 
trate on receiving a complaint. He may either order an enquiry under section 
202 or dismiss the complaint under section 203 or issus process under section 
204 or postpone the commencement of the proceeding under section 344. Under 
section 344 he has to state his reasons for postponing the commencement of the 


proceeding. 
Application for Revision under sections 435 and 439 of the Code 
of Criminal Procedure by the complainant. 


'The material facts of the case appear from the judgment. 
Mr. Mrityunjay Chattopadhyay with Mr, Sudhansu Sehhar 


*Criminal Revision No. 1345 of 1928, against the order of the Sub-divisional 
Magistrate.of Rajsahi (Sardar) dated the roth of September 1928. 
(1) (1933) 42 C. L. J. 83. 


Vor, XLIX.] HIGH COURT. 


Mukherji for the Petitioner :—The order of the Magistrate is not 
warranted by any provision of the law.  After,examining a com- 
plainant under section 200 Criminal Procedure Code, three 
courses are open to the Magistrate, to postpone the issue of pro- 
cess and direct an enquiry under section 202, to dismiss the 
complaint under section 203 or to issue process under sectibn 
204. Inthis case, the Magistrate did not dismiss the complaint 
under section 203. Therefore, he could either direct an enquiry 
or issue process. He did not direct an enquiry, therefore he was 
bound to issue process. Section 202 did not authorise a Magistrate 
to simply postpone issue of process although the Magistrate did 
not think it necessary to direct an enquiry at the same time, 
' Further, the counter-cases would involve one identical question, 
viz, the possession of the land in dispute, and, my client would 
be greatly prejudiced if he is not allowed to pledge his oath on 
the facts he wanted to establish which he could only do in the 
case in which he isthe complainant. 

Afr. Surajit Chandra Lahiri for the Opposite Party :—My learned 
. friend forgets that there is a fourth course open to a Magis- 
trate after examining a complainant on his complaint viz, 
to postpone the commencement of the enquiry under section 344 
Criminal Procedure Code. After looking into the papers of both 
the cases, the Magistrate, in his discretion, thought it advisable to 
bear the other case first, and, then, if necessary to go on with this 
case. The procedure is not contrary to any provision of the law, 
The Magistrate acted under section 344 Criminal Procedure Code 
and gave his reasons for postponing the commencement of the 
enquiry into the petitioner's case, and, no ground has been made 
ott for interference with the Magistrate’s discretion in this parti- 
cular case. 

Mr. Mrityunjay Chattopadhyay, in reply :—Section 344 does not 
apply as that section enabled the Magistrate to  postpone the 
commencement of any enquiry or trial. Here, there was no 
enquiry as the Magistrate had ordered none under section 202, 
nor could there be any question of trial as no process had yet 
been issued. 

The judgments of the Court were as followsz— 

Suhrawardy, J.—This rule was issued to show cause why the 
order complained of in the petition should not be set aside and 
the petitioner's complaint directed to be taken up and proceeded 
with in accordance with law, What happened was that there 
was a collision Wetween the parties on the 6th September, 1928 
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which resulted in the petitioner's filing a complaint before the 
Magistrate against the opposite party under sections 147, 447, 
332 etc, Indian Penal Code and opposity party making a similar 
complaint against the petitioner for similar offences, After record- 
ing the petitioners complaint the trying Magistrate looked into the — 
cotinter case in, which the information was first lodged with the 
Police and as he found that there were injuries on some 
person of the opposite party he directed that the- case 
of the opposite parly should proceed and deferred passing 
any order on the petitioners complaint. The petitioner moved 
unsuccessfully before the Sessions Judge and he now contends 
that he should have been allowed to proceed with his case simul- 
taneously with the case of the opposite party. We have therefore 
to consider whether in the circumstances of the case the order 
passed by the trying Magistrate is justifiable. The question as to 
which of.the counter cases should proceed first or whether both 
of them should proceed simultaneously and contemporaneously 
so often arises in the Courts below and' has so often come up to 
this Court that it would be very satisfactory if it should be finally 
settled either by the authority of rulings of this Court or by legis- 
lation. The cases upon this point have been exhaustively discusa- 
edin Makham Mapa v. Manindra Nath Bose and others (1) to 
which I was a party and I adhere to the opinion expressed in that 
case namely : “ In this state of the case-law we feel that there ig 
no authority which is absolutely binding upon us. The code is 
silent with regard to the procedure to be adopted in such circums- 
tances. It should not, therefore, be laid down as an absolute rule 
of law that a particular course must be adopted, Each case has to 
be decided according ta its requirements.” ° 
It is argued by the learned Advocate for the petitioner that 
after examining the complaint in the petitioner’s case the Magis- 
trate was bound under the law either to dismiss the complaint if 
he was not satisfied with the truth of itor to issue a process or 
order an enquiry. But he could not after examining the com- 
plainant defer passing any order under sections 202, 203, or 204 
Criminal Procedure Code, His contention is that the Magistrate 
has no power under.section 344 to postpone an enquiry or the trial 
of the case at that stage but he can only do it after he has com- 
plied with the provisions of section 204 Criminal Procedure Code, 
This contention has no substance in itin as much as section 344 
empowers the Magistrate not only to adjourn an enquiry or trial 
(1) (1925) 41 C. L. J. 83. : 
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but postpone its commencement ; and section 204is one of the 
sections which comes under the chapter headed “of the com- 
mencement of proceedings before Magistrate.” That being so, 
under the law four courses are open tothe Magistrate on receipt 
_ of a complaint, He may either order an enquiry under section 202 
or dismiss the complaint under section 203 or issue precess under 
suction 204 or postpone the commencement of the proceeding 
under Section 344. In this case it is apparent that the Magistrate 
has proceeded under section 344. But under that section he has to 
state his reasons for postponing the commencement of the proceed- 
ings. We have accordingly to see if the Magistrate has stated 
any reason in support of hjs order and if the reason given by him 
is sufficient to justify the order. The reason given by the *Magis- 
trate is that on looking into the information given at the Thana 
by the opposite party and the report of the Assistant Surgeon 
of the injuries on the person of the son of the opposite party he 
thought it proper to order that the present case should be put up 
after the disposal of the cou nter case. 

Mr. Chatterji, the learned Advocate for the petitioner, argues 
thatia this case itis proper that both the cases should be tried 
simultaneously as the point in dispute between the parties is 
whether the land on which the occurrence took place belonged to 
the petitioner or the opposite party, and that the petitioner as an 
accused in the counter case will not be ina position to prove his 
possession or title to the land as he will be debarred from pledg- 
ing his own oath, As I said in Makhan's case, every case ought 
to be considered on its own circumstances, But in the present 
case there does not seem to b3 any such circumstance which would 
make it incumbent on the Magistrate to proceed with it along 
with the case bxought by the petitioner. I can conceive of cases 
in which it may be desirable that the accused in a case who is the 

_ complainant in another case should be given an opportunity of prov- 
ing his case also during his prosecution of the case against him, But 
the present case is not one of such a character. It is possible that 
the dispute may concern land, possession or title to which can 
only be proved by the accused and there may be documents in his 
favour which he is not able to prove except by his own examina- 
tion. Insuch a case the Magistrate will exercise sound discretion 
in allowing the accused in a case to proceed with the counter 
case, Some ofthe decided cases have proceeded upon the idea 
that ifa complainant who isan accused person ina counter case 
expresses his desiré to proceed with his case the Magistrate should 
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CRIMINAL. not prevent him from doing so. In some other cases it has been 
i939. said that if the accused in a case desires that his counter case 
Ram Colam Singh should not be proceeded with along with the case against him, 
v. he should not be compelled to go on with his case before the 
crinem counter case is finished. But these are considerations which 
NL should not be take into account in laying down the law on this 

Sukramardy, 3. : . . I 
e point, when there is no relevent procedure in the Crimtnal Pro- 
cedure Code. These are considerations which may enable the 
Court to pronounce in a certain case that a certain procedure is 

* proper. 

In the;present case the only allegation made in the petition 
before us is that it is eminently desirable that both the cases 
shouldebe taken up simultaneously as otherwise the petitioner will 
be seriously prejudiced in his defence in the counter case as he 
will not be able to give his evidence therein. But he has not given 
more details as to how the prejudice will be caused and whether 
such prejudice can not be avoided by the Magistrate adopting the 
course which I suggest in cases of persons bringing counter cases 

; against each other, The apprehension which the petitioner enter- 
tains about his inability to prove his case before the counter case 
is decided may be removed by the Magistrate proceeding with the 
counter case first as he proposes to do and then defer *passing 
orders on it till he has also finished the petitioner's case, He will, 
of course, not be entitled to refer to the evidence of one case im 
deciding the other. But he will be ina position to form a correct 
judgment as to the real nature of the dispute between the parties. 
In this view I think that itis not a proper case where we should 
interfere with the discretion of the Magistrate at this stage and I 

à will accordingly discharge this rule. * 

: Graham, J. Inthis case a Rule was issued to show cause 

av why the order of the Magistrate dated the roth September, 1923 

should not be set aside and why the petitioner's complaint should 
not be directed to be proceeded with according to law, The order 
in question is in these terms :—“‘ Seen copy of the information at 
the thana by the complainant of the counter case and the Asst. 
Surgeon's report of the injury in the person of the son of the 
complaint of the counter case. Put this case up after 
the disposal of the: counter case", On behalf of the petiti- 
oner it has been submitted that this order is illegal, and that after 
examining the complainant the magistrate had one of the three 
alternative courses open to him—either firstly, to dismiss the com- 
plaint. or secondly to issue process, or thirdly to enquire into the 
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case, or direct an énquiry to be made, It is’ clear in the present 
case that the Magistrate did not adopt either of the first two alter- 
natives. What apparently he contemplated wgs the adoption of 
the third course. But for the reasons which he has given he post- 
poned his enquiry. The question is whether this procedure is 
warranted by law. In’ this connection “reference mdy be made to 
section 344 Criminal Procedure Code. Reading that section in 
conjunction with section 202 Criminal Procedure Code it seems to 
me that the Magistrate undoubtedly had jurisdiction to postpone 
his enquiry and even, apart from this section, the Court must, 
Ithink, be held to have inherent jurisdiction" to make such an 
order, In my opinion, the order was in accordance with law and, 
having regard to the partigular circumstances of this case, it 
seems to me, that there can be no doubt as regards the* pro- 
priety of the order, As the learned Magistrate has pointed out in 
his explanation he purposely avoided dismissing the petitioner’s 
complaint because he desired to be fair to both parties, since it 
was obvious that, until the. counter case had been tried and-dis- 
posed of, it was not possible to say which version was the true one. 
For the reasons stated, I agree with my learned brother that this 
Rule should be discharged. 


M, C, . Rule discharged. ` 
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Before Mr. Justice Suhrawardy and Mr. Justice Graham. 
W. STEWART AND OTHERS 
v. 
HUBERT HUGHES.* 
e . 

Furisdiction—Criminal Precedure Code (Act V of 1898), Sec, 145—Like- 
Jiheod of dispute at some Juture dato. 

In order to give jurisdiction to a Magistrate to exercise the guasi Civil pow- 
ers conferred upon him by section 145 of the Code of Criminal Procedure, he 
must rely for the initiation of the proceedings upon such materials as would 
disclose tho existence of a dispute likely to cause a breach of the peace. The 
dispute should be such that itis likely to cayse a breach of the peace at the 
time when the proceedings are drawn. The section is inapplicable when there 
isan apprehension of a breach of the peace at any future time: Uma Charan 
v. Beni Madhab (1) and other cases. 


Application for Revision under section 435 of the Code 
of Criminal Procedure by the second party. 


The Magistrate directed the First party under section 145 of 
the Code of Criminal Procedure to be entitled to possession of 
the lands in dispute. 


The material facts appear from the judgment, : 

Messrs. N. R. Bose and Rajendra Bhusan Bakshi for the Peti- 
tioners. 

Mr. Probodk Chandra Chatterjee for the Opposite Party. ° 


The judgments of the Court were as follows : 


Suhrawardy, J: This Rule has been issued upon several 
grounds one of which in my opinion is enough to dispose of this 
matter, That is “that the police report not having disclósed 
any apprehension of & breach of the peace at the time 
the proceedings were drawn up the said proceedings were 
without jurisdiction.” It appears on a reference to the 
proceedings drawn up by the Magistrate that he relied upon a 
report of the Sub-Inspector of Police of the Murari Police Station 
dated 24th June 1928, for holding that a dispute likely to induce 
a breach of the peace existed between the parties, The police 
report upon which the learned Magistrate relies says: ‘“The work on 


*Criminal Revision No, 1059 of 1928, against the order of T. C. Roy Esq, 
District Magistrate of Blrbhum dated the 21st August, 1928. 


(1) (1880) 7 C. L. R. 352. 
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the disputed lands by the first party has been stopped on account 
of monsoon since about a month ago and so no breach of the 
peace is apprehended at present but there is am apprehension of 
a breach of the peace forthe disputed lands after the present 
monsoon.” The question is whether this report upon which 
alone the learned Magistrate relies for drawing up proceedings 
under section 145 of the Code of Criminal Procedure discloses 
the existence ofa dispute likely to cause a breach of the peace 
so asto give jurisdiction to the Magistrate to act under that sec- 
tion, The dispute between the parties is with regard to quarry- 
ing boulders for billast purposes and this obviously could not be 
done during the monsoon when the police report was submitted, 
Tt is now settled that in grder to give jurisdiction to a Magistrate 
to exercise the quasi civil powers conferred upon him by sec- 
tion 145 of the Code of Criminal Procedure he must rely 
for the initiation of the proceedings upon such materials as 
would disclose the existence of a dispute likely to cause a breach 
of the peace. Now the words used in the section are “a dispute 
likely to cause a breach of the peace exists.” We have to give 
a reasonable and natural meaning to those words. Itis to be 
seen whether the section requires that there should be a dispute 
in existence which is likely to cause a breach of the peace at 
any time or whether the dispute should be such that it is likely 
to cause a breach of the peace at the time when the proceedings 
ape drawn up. From very early times since this provision of the 
law came under judicial interpretation it has been held that the 
dispute must be such as is likely to cause a breach of the peace 
at the time, In some cases it is said that this likelihood 
should be ‘imminent’? or ‘immediate.’ It has been observed in 
KwWlada Kinkar Roy v. Danesh Mir (1) that the introduction of the 
word ‘imminent’ into the section giving ita stronger significance 
than the words used there bear is not justifiable. That may be 
correct though the word ‘imminent’? was used in the Full 
Bench case of Khosh Mahomed y. Nasir Mahomed (a) in the judg- 
ment of Ghose J. It has been used in various other cases but what 
the learned Judges always meant by it was the presence of a 
likelihood ofthe breach ofthe peace atthe time when the pro- 
ceedings were drawn up. It does not seem to be reason- 
able that the word 'dispute' should be read apart from the qualify- 
ing words "likely to cause a breach of the peace.” A dispute may 


(1) (1905) L L. R. 33 Calc. 33 (43) 3 2 C. L. J. 271. 
(3) (19095) I, L. R. 33 Calc. 352 (F. B.) ; a C. L. J. 359 (F. B) 
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exist which islikely to cause a breach of the peace at any fu- 
ture time (may be years thence). But what the criminal law is 
concerned with, toemake a breach of the peace a ground for its 
interference, is such likelihood as is present at the time. We 
have got the high authority of Garth C. J. in Uma Charan San- 
ira v. Benimad&ub Roy, (1) the facts of which case are very simi- 
laf to those of {he present case. There the Magistrate acted upon 
the report-of a cannungoe which sail that the first party was in 
actual possession of the disputed lan ds, that no present appre- 
hension of a breach of the peace existed ; but that in the 
absence of an order under section 530 a breach of the peace was 
likely to occur at a time when the cullivation of the disputed lands 
would be proceeded with. The learned Chief Justice observed 
that the report upon which the learned Magistrate had relied dis- 
closed no present danger of a breach of the peace. although 
it suggested that probably at the time of the cultivation which 
would be some 3 or 4 months afterwards there might be a dan- 
ger of that kind. He then said “It is clear that if there was 
no likelihood of breach of the peace at the time when the order 
was made the probability of a breach of the peace some ‘three or 
four. months later did not justify the Deputy Ma gistrate in making 
the order.” The same view has been expressed by another eminent 
Judge, Mitter J, in. Damodur Biddyadhur Mohapatro v. Syemanund 
Dey (2) where the learned Judge said “ A Magistrate would have 
no jurisdiction under section 530 (section 145 of the present Codg) 
unless he was satisfied that there exists a dispute concerning lands 
and which dispute is likely to induce a breach of the peace, that 
is, there must be a reasonable apprehension that a disturbance of 
the peace is likely to occur, rendering it necessary for the Magis- 
trate to take immediate action under section 530 of the Code of 
Criminal Procedure to prevent the apprehended breach of the 
peace.” For this view the learned Judge has relied upon a num; 
ber of decisions beginning with Hervey v. Brice (3) The same 
view was adopted in Janu Manjhi v. Maniruddin (4) where the 
word * immediate" is used in place of ‘imminent’, In Maharaja 
Surjakania Achavja Bahadur v. Maharaja Jagadindra Nath Roy 


.Bahadur (5) and in Maharaj Bakadur Singh v. Raja Ranjit 


(1) (1880) 7 C. L. R. 352. 
. (2) (1881) I. L. R. 7 Calc. 385 ; 8 C. L. R. 514. 
(3) (1865) 4 W. R. Cr. a6. 
(4) (1904) 8 C. W. N. 590. 
(5) (1906) 11 C. W. N. 198, 
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Singh (1) where the police report said that though there was 
nothing to show that there was a likelihood of a breach ofthe 
peace, it was not impossible that there might be a breach of the 
peace. IL is better to avoid the use of words like “imminent” or 
** immediate" which have been objected to but what I understand 
by the use of the words “ dispute likely to cause a breach of the 
peace exists” is that the dispute must exist and it, should be" of 
such a character as likely to cause a breach of the peace unless 
proceedings are now taken under section 145 of the Code of Crimi- 
nal Procedure, In other werds, proceedings are to be taken under 
that section in order to avert a breach of the peace which would 
otherwise take place due to the existence of a dispute between the 
parties, As I have pointed out, the police report on which the 
Magistrate relies does not show that there was any likelihood of a 
breach of the peace at the time when the proceedings were drawn 
up byit but it shows that there was a possibility of a collision 
between the parties at a future time, namely, about two months 
from.that date, The learned Magistrate has in his explanation 
referred to several circumstances which had happened before draw- 
ing up the proceedings showing that there was a likelihood of a 
breach of the peace. The proceedings would have been in order 
if reference were made to those circumstances. But the learned 
Magistwate who is not the Magistrate who has submitted the 
explanation relies solely upon a report which does not show that 
there was any likelihood of a- breach of the peace existing at the 
time. 

On this ground alone this Rule, in my judgment, must be made 
absolute and the proceedings under section 145 of the Code of 
Criminal Procedure drawn up by the learned Magistrate on the 
26th June 1923 must be set aside. It will be, of course, open to 
the Magistrate to draw up fresh proceedings upon sufficient mate- 
tials if the likelihood of a breach of the peace still exists. 

Graham, J.—The Rule in this case was issued on three 
grounds, I agree that it should be made absolute on the first of 
those grounds which briefly stated is that the proceedings were 
without jurisdiction, It is well settled that it is the existence of a 
dispute likely to cause a breach of the peace which confers jurisdic- 
tion on the Magistrate to initiate the proceedings. The word used 
in the section is ‘exists,’ and there can be no doubt that the dis- 
pute existed, Itis clear, however, from the Police report that 
there was at the time no likelihood of any breach of the peace, 

(1) (1906) 11 C. W. N. 835. 
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and indeed that no such likelihood had existed for about a month 
previous to the submission of the police report. All that was 
disclosed in that report was that there was a likelihood at some 
future date of a breach of the peace. That, according to the cur- 
rent of decisions in this Court, was not sufficient to give jurisdic- 
tion. For these reasons I agree with my learned brother that this 
Rule must be made absolute. 


A. T. M. Rule made absolute, 


PRIVY COUNCIL. 


Present: Viscount Dunedin, Lord Shaw, Lord Blanesburgh. 
and Sir John Wallis, 


ATMARAM BHAGWANT GHADGAY 
9. 


THE COLLECTOR OF NAGPUR. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER e 
OF THE CENTRAL Provincgs,] 


Land, acquisition of—Valtte—Appeal to Privy Council regarding questions of 
valuation, when maintainable. 

An owner of lands is entit led to tho value to himself of the property ingits 
actual condition at the time of expropriation with all its then existing advantages 
and with all its future possibilities, excluding only any advantage due to the 
carrying out of the scheme for the purposes for which the property was being 
acquired. 

In appeals involving questions of valuatjon, the decree complained of will not 
be interfered with by the Privy Council unless some erroneous principle has been 
invoked or some important piece of evidenco has been overlooked or misapplied. 

Appeal No. 47 of 1927 by the Claimant, against a decree made 
on the 13th October, 1923, under the Land Acquisition Act, I of 
1894, by the Court of the Judicial Commissioner, Central Pro- 
vinces, (Messrs Hallifax and Baker), varying an award made on 
the agth August 192r by the District Judge of Nagpore, on a refer- 


ence made under section 18 of the said Act, 
* 


. Vor, XLIX.] PRIVY COUNCIL, 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. 


Lowndes, K. C. and Wallach for the AppeBant, 
Duane, K. C. and K. Brown for the Respondent. 


Lowndes, K. C.: The scheme of the Land Acquisition Act is 
that the Collector makes theaward, and if the parties do not acoept 
it, reference is made to the Court. The Board have, no doubt, 
ruled that when appeals are brought here, they will not go into 
questions of mere valuation, but those decisions are distinguish- 
able. The appellate Court acted illegally in admitting additional 
evidence, They could do so only on certain conditions ; see the 
Civil Procedure Code, 1908, Order 41, rule 27, and Lord Robert- 
son's judgment in Kessotwfi Issur v. Great Indian Peninsula Rail- 
way Company (1). A 

(Sir John Wallis: Didn't the other people accept the Collec- 
tor's award ?) f 

Yes, 

(Sir John Wallis: Of course, you have a right to go before 
the Court with fresh evidence.) 

As regards the Collector's functions in land acquisition cases, 
see Æsra v. Secretary of State (2) 

Dunne, K. C: The Judicial Committee will not review the decree 
ofan Indian appellate Court merely upon questions of value ; 
520 Nowrojt Rustomji Wadia v. The Government of Bombay (3) and 
Narsingh Das v. Secretary of State for India (4). 

(Lord Blanesburgh : Lord Buckmaster in Narsingh Das v. Seere- 
tary of State for India (4) is not obviously referring to cases where 
there has been a difference of opinion in India, the trial Court tak- 
img one view and the High Court taking another. I don’t think that 
the judgment in Narsingh Das v. Secretary of State for India (4) 
covers a case where you have diametrically opposite views taken by 
the Courts of India.) 


The Board have said that they will not go into questions of 
valuation, 
(Lord Dunedin ; But the judgment now under appeal seems on 
the face of it to be palpably wrong). 
The Privy Council have laid down as a working rule of practice 
(1) (1907) 1. L. R. 31 Bom. 381 ; L. R. 34 I. A. 115. 
(2) (1905) I. L. R. 32 Cale. 605 ; 1 C, L. J, 227. 


(3) (1925) I. L. R. 49 Bom. 700 ; 42 C. L. J, 143. 
(4) (1934) I. L. R. 6 Lah. 6, 
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that appeals in valuation cases will only be entertained on questions 
of principle. 

(Lord Dunedin : «The proper standard of valuation is the poten- 
tial value of the property.) 

(Sir John Wallis: Does not the building of gin quarters 
enhance the value of the land ?) 

"(Lord Blanesburgh + The Court of appeal have set aside, on 
mistaken grounds, the very considered judgment of the trial Judge. 
They don't discuss anything about the railway quarters, etc, but 
base their decision simply on the fact that other people have accep- 
ted the price offered by the Collector.) 

(Lord Dunedin; The appellate Court do not deal with the 
case at all.) : : 

(Sir. John Wallis: The other owners apparently did not quite 
understand the principles of the Land Acquisition Act when they 
accepted the Collector's award. It has not been shown if they had 


"considered the question of potential value). 


(Lord Blamesburgh : We find that the trial Judge, upon evi- 
dence and applying the correct principles, càme to a certain con- 
clusion. The Judicial Com missioners do not consider the case at 
all from that point of view. Why should not the Board, according 
to the rule laid down by Lord Buckmaster in JVarsimgh Das v. 
Secretary State for India (1) Lord Sumner in Nowroji Rustomji 
Wadia v. Secretary of State for India (2) accept the valuation 
arrived at by the trial Judge, who applied the right principles'to, 
the case? The Judicial Comniissioners give quite Mood: reasons 
for coming to a contrary conclusion). 

I.submit that the fact that the other proprietors accepted the 
award, is some evidence of value, If the learned Judicial Commis- 
sioners had. present to their minds the principles laid down by this 
Board, your Lordships will notinterfere. I submit that they did 
bear those principles in mind in-deciding the case, 

(Lord Blanesburgh: The Judicial Commissioners: do- not 
consider the evidence at all; they leave out of consideration 
every element except the circumstance that the other owners 
accepted the award). 

See Land Acquisition Act, section 24. 

(Sir John Wallis: You cannot take into consideration the fact 
thatthe land is wanted for a railway, but surely you can take 
into consideration that it adjoins a railway) 


rT R. 6 Lah 69. 
(2) (1925) I. L. R. 49 Bom. 700; 42 C. L. J. 143. 
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Section 24 of the Act expressly enacts that the Court shall not 
take into consideration any increase to the value of the land 
acquired likely to accrue from the use to which it will be put 
when acquired. 

The Judicial Commissioners had before them the question, 
whether the land should be valued: as agricultural land or as 
potential building site, and they rightly took into «consideration 
the fact that the other proprietors treated it as agricultural land 
and not potential building site. 

The additional evidence was rightly admitted in appeal. The 
rule laid down by Lord Robertson inm Kessow/jt’s case (1) has since 
been qualified by the pronouncement of the?Board in Zmdrajit 
Pratap Saki v. Amar Singh,(2). 

Lowndes, K. C. was not called upon to reply. . 

'Their Lordships' judgment was delivered by 
- Lord Blanesburgh.—In 1919 the Government of India ac- 
quired, under the provisions of the Land Acquisition Act I of 
1894, for the purposes of the extension of the Hump Yard of the 
Great Indian Peninsular Railway at Nagpur, an area of 258 acres, 
then under.cultivation and within the holdings of 25 different 
owners.. The appellant was one of these owners, claiming in res- 
pect of 34 acres of the land so acquired. His holding consisted 
ofa maim plot, with two separate patches adjacent thereto, so 
small, however, that, as has throughout been agreed, these patches 
can have no effect upon the considerations in accordance with 
which the value of the appellant’s whole area must be determined, 
The Collector acting under section rr of the Act, and treating the 

land as agricultural land only, awarded compensation to the appel- 
` lant at a flat rate of Rs, 60 per acre, Indeed, he awarded the 
same flat rate, in respect of their holdings, to all the 25 owners of 
the 258 acres. And, although no serious case has been made 
against it if properly based upon agricultural value, the award of 
the Collector must have been in the nature of an agreeable sur- 
prise to the undertakers. The egtimated cost of ‘acquisition had 
been, as appears from the Land Acquisition Officer’s Report, 
Rs, 62,000. The aggregate sum actually awarded amounted to 
Rs, 35, 470 only. 

The appellant did not accept the award, and he duly required 
the valuation of his land to be referred forthe determination 
of the Court under section 18 of the Act. He claimed compen- 


(1) (1907) I. L. R, 31 Bom. 381 ; L R. 34 L A. 115. 
(a) (1933) 1. L, R. a Pat. 676 ; L- R, 5o I, A. 183 ; 39 C. L. J.318. 
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sation at the rate of Rs, 2,000 an acre—a valuation based upon his 
assertion, not in the event established, that his land was an actual 
building site, and that it should be valued accordingly. 

The case was in due course referred by the Land’ Acquisition 
Officer to the ‘Additional District Judge of Nagpur, and before 
him voluminous evidence, both documentary and oral, Was produc- 
ed from both sides, 

The Collector, in his reply to the appellant’s written statement, 
referred to a fact, since more definitely ascertained, that the owners 
of the 258 acres, other than the appellant, had accepted the Collec- 
tor’s award so far as they individually were concerned. It does not, 
however, appear that before the learned District Judge there was 
attached to this circumstance, by either side, the decisive signifi- 
cance avhich by the Court of the Judicial Commissioner was ulti- 
mately attributed to it. Before the learned District Judge the 
evidence was directed rather to the question .whether. the appel- 
lant’s land, although hitherto used only for agricultural purposes, 
was or was not adapted for building. The value of building land 
in its neighbourhood, and the probable direction of the prospec- 
tive development of Nagpur, with the remoteness or otherwise of 
that event, were canvassed, with much elaboration, by witnesses on 
each side. In the result, the learned District Judge, greatly im-, 
pressed by one of the appellant’s witnesses, Mr. Kashinath Bhide, 
a municipal engineer, came to the conclusion that the appellant’s 
lands should be valued on the basis of their being “problematical 
building sites in an undeveloped form". On the same basis, Mr. 
Kashinath Bhide'had valued the lands at Rs. 500 an acre: but 
the learned Judge, being of opinion that the engineer had attach- 
ed undue importance to some of the favourable features in the 
situation of the appellant's lands, and that the period of develop- . 
ment might be more distant, and would be more prolonged than 
the engineer had anticipated, reached the conclusion that upon 
that basis the proper compensation to be allowed the appellant 
was Rs, 300 an acre. By his award of the 2gth August, 1921, 
whereby. he declared that the-appellant was entitled to Rs. 10,137 
comperisation, with Rs. 1,520-8 in respect of compulsory acquisi- 
tion, he gave effect to that conclusion. The learned Judge’s deci- 
sion was that the appellant should receive Rs. 11,657, with interest 
thereon at 6 per cent per annum from the sth November, 1921, till 
payrient..Each party was directed fo pay his own. costs, each having 
partially failed. E 

Now, the proper principles applicable to- the. case were not. in 


Vor, XLIX,] PRIVY COUNCIL 


controversy before the Board. An owner oflands in the position 
of the appellant is entitled, it was agreed, to the value to himself 
of the property in its actual condition nt the &ime of expropria- 
tion with allits then existing advantages and with all its future 
possibilities, excluding only any advantage due to the carrying 
out of the schems for the purposes for. which the property was 
being acquired. . 

And the position of the Board in such matters is equally clearly 
settled, In appeals involving questions of valuation, the decree 
complained of will not be interfered with by their Lordships unless 
some erroneous principle has been invoked or some important 
piece of evidence has been overlooked or misapplied. 

And, so far as the ordey of the District Judge is concerned, 
it appears to their Lordships, and it is convenient at once*to say 
so, that in reaching his conclusion the learned Judge upon the 
materials before him governed hims elf by sound principle. Nor 
has anything been shown to their Lordships which would lead 
them to the conclusion that he had not before him evidence on 
which he might fairly reach the conclusion at which he arrived. 

From his decision, however, the Collector appealed to the 
Judicial Commissioner for the Central Provinces, asking that the 
award of the District Judge might be reversed and that of the Land 
Acquisitton Officer restored. On that appeal the Collector sought 
to‘emphasise as his main contention the inference to be deduced 
from the action of the other owners already alluded to, and before 
the case was opened his Counsel asked that the records of the 
Land Acquisition Officer’s proceedings in relation to the acquisi- 
tion of the whole 258 acres might be received in evidence so as to 
show the circumstances of the owners who, other than the appel- 
lant? had accepted the rate offered without claiming any reference 
to the Civil Court, The appellant’s Counsel objected and claimed 
the right to cross-examine these owners ; he also asked for leave 
himself to tender evidence of recent sales of land in the immediate 
vicinity. In the result the Cpurt, admitting all the evidence, 
directed it to be taken in the lower Court, and to be returned for 
consideration at the adjourned hearing of the appeal. 

The evidence was accordingly so taken, although, strangely 
enough, the owners, vouched by the Collector, were left to be 
called by the appellant and were crossexamined not on his 
behalf but by Counsel for the Collector. Even so, however, the 
general result of their evidence was, as their Lordships think, 
to show how unreliable as a basis of the true value, even of their 
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own land, was the fact that they had each accepted the officer’s 
award. It was with the utmost reluctance that most of them had 
done so ; some were fearful of fighting the Government : others 
were without funds for such a contest, To their Lordships 
it seems that if their evidence as a whole pointed to any conclu- 
sion at all, it was that the lands of the different owners were not 
ofa uniform value, possibly not even for agricultural purposes, cer- 
tainly for no other, while in few of the cases could the acceptance 
of the Collector’s award be of itself regarded as a true indication 
even of the value as between a willing seller and a willing buyer of 
the land actually in question. 

Yet this was the only evidence to which the learned Judges of 
the Court of the Judicial Commissioner finally had regard in 
fixing the value of the appellant's land. 

The gist of their decision is to be found in the following three 
paras. of their judgment :— 

* 4. Many rulings have been cited in this Court in regard to the 
principles on wbich the compensation in such cases as this ought 
to be fixed, and long arguments have been addressed to usto 
show that the land ought to be regarded as building sites and not 
as agricultural land and that the town of Nagpur is spreading in 
that direction. But there is in practice one way only of applying 
those principles, and of ascertaining the facts on which their appli- 
cation depends, and that is by taking evidence of the prices paid 
for similar land in similar circumstances. This evidence is often 
difficult to get, but it happens that we have in this case the most 
satisfactory possible evidence, at which nobody in the Civil Court 
took the trouble to look. 

“s. The area of 223. 97 surrounding what is practically the whole 
of the plot under consideration was acquired from twenty four 
different owners, Every one of them has accepted the award of 
the Collector, in which the rates were exactly the same as those 
given by him to the claimant, roughly Rs. 30 an acre, and not one 
of them even demanded a reference to the Civil Court. Ten of 
them accepted the Collector’s rates without any demur at all. One 
asked for Rs, 60 an acre, one for Rs, roo, five for Rs, 200, two for 
Rs. 250, one each for Rs. 300, Rs, 400, Rs, soo and Rs, 1,000, and 
one, like the present claimant, for Rs. 2,000, but not one of them 
went beyond making a formal sort of demand. It is hard 
to imagine better evidence of the sufficiency of the rates on which 
the Collector's calculation of the compensation is based, 

“6, A good deal of evidence bas been given of the high prices 
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paid for land close to that in question though a little nearer the 
town, That the land in question is outside the area for which 
these high prices can be obtained is provedeby the fact that a 
portion of the land for -which the lower price has been 
accepted without demur lies between it and that area. 
An attempt has also been made to show by cross-examina- 
tion of a few of the twenty-four owners who accepted the 
award of the Collector, that they refrained from contesting it 
for reasons other than that they were of opinion that they would 
not get any more by doing so. This has naturally failed entirely.” 

It will be noted that the learned Judicial Commissioners 
were apparently of opinion that the cross-examination of the owners 
had been conducted by the appellant, and not, as it was, by the 
Collector. But, apart from that consideration, their Lordships can- 
not, as they have already indicated, agree with the learned Judi- 
cial Commissioners’ view of the evidence. Its true result, as they 
have already stated, only serves, as they think, to emphasise the 
error of principle into which the learned Judicial Commissioners 
fell, when they ignored all the considerations pertinent to the 
appellant’s own lands to which the learned District Judge address- 
ed himself so carefully, and founded themselves exclusively on the 
evidence as to the price accepted" for other plots, the conditions 
of whieh were certainly not fully before them. Indeed,a mere 
inspection of the plan of all the plots put in and agreed shows even 
to casual observation that the situation of the appellant’s land with 
regard to such matters as access and building convenience, may 
well bə superior to those of nearly all, if not indeed to all, the 
other plots acquired. It isin short hardly too much to say that 
the Appellate Court, in its exclusive reliance upon the attitude of 
tlte owners other than the appellant, were within an ace of ignor- 
ing the prohibition imposed upon them by section 21 of the Act 
and of extending the range of the inquiry beyond the statutory 
limit thereby set, 

In these circumstances theiri]Lordships icannot doubt that the 
Court of the Judicial Commissioner, which, by its judgment of the 
x3th October, 1923, set aside for the reasons just set forth the 
award of the learned District Judge, fand ‘restored that of the 
Collector, acted on a wrong principle, which the appellant is 
entitled to ask the Board to correct. 

In their Lordships’ judgment the order of ‘ithe Court of the 
Jndicial Commissioner, based upon that mistaken principle, should 
be set aside, and, as it has not been shown that the attitude of 
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P. C. the other owners did not receive at his hand all' the consideration 
1035; it deserved, and as no other objection to which their Lordships. 
Alan Diarsia can have regard has ebeen taken to it, they think that the order 
Ghadgay of the learned District Judge must be: restored. And their Lord- 
The Guiles of Ships will humbly advise His Majesty accordingly. The respon- 
- Nagpur. dent will pay the appellant's costs in the Judicial Commissioner's 


Lord Blanesburgh. Court and of this appeal. 
em T. L. Wilson & Co: Solicitors for the Appellant. 
Solicitor India Office : Solicitors for the Respondent. 


A, T. MK. J. R. Appeal allowed. 


Present: Lord Fhillimore, Lord Atkin, Lord Salvesen, 
Sir John Wallis and Sir Lancelot Sanderson, 


P.C RAJA UDIT NARAIN SINGH, SINCE DECEASED (NOW 
— REPRESENTED BY RAJA HARNAM SINGH) 
December, 17. 


SHAIKH MUBARAK ALI AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE BOARD OF REVENUE 
FOR THE UNITED PROVINCES OF AGRA AND OUDH.] 


Appeal, tf lies— Order af Board of Revenue—Privy Council—N. W. P. Land 
Revenue Act, Secs. 32, 40— T hekadar. 
An order made by the Board of Revenue in a summary enquiry under section 
40 of the Land Revenue Act is not appealable to the Privy Council. 


Disputes about entries in register maintained under clause (a) are to be 
decided in accordance with the provisionspf section 40 of the Land Revenue 
Act. 

A thekadar is a person in possession of proprietary rights under a lease within 
the meaning of the Explanation to section 32 of the Land Revenue Act, and so to 
be entered in the register of proprietors under Cl. (a) of the sectlon. 

The order of the Collector under section 40 of the Land Revenue Act does not 
debar the unsuccessful party from asserting his rights by sult in a Civil Court. 

Appeal No. 140 of 1927 by the objector from an order, dated 
the gth December, 1925 of the Board of Revenue of the United 
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Provinces of Agra and Oudh, reversing an. order, dated the 21st ` 


April, 1925, of the Commissioner, Fyzabad Division. 

In the course of their order, dated theer3th August, 1926, 
granting leave to appeal to His Majesty in Council, the Board of 
Revenue obse rved as follows :— 

“This is an important case and it will be noted that important 
points of law are involved and that the order of the trial Court ‘was 
reversed, by the Deputy Commissioner. The Commissioner 
restored the order of the trial Court and this Court reversed the 
order of the Commissioner. Itis argued for the opposite party 
that the original case being under section 42 of the Land Revenue 
Act, the Civil Procedure Code does not apply, as the Land 
Revenue Act is complete in itself and therefore there is no appeal 
at all to the Privy Council. The learned counsel admits that this 
is not the case as regards the Oudh Rent Act but he states that 
why there is a right of appeal to the Privy Council under that Act 
is because under section 135 the provisions of the,Civil Procedure 
Code expressly apply to the Act so faras they are not inconsistent 
with its provisions. But this seems to me to confound procedure 
with substantive rights. In this very case the right of appeal to the 
Privy Council in all cases is governed by the provisions of sec 
tions rog and rro, Civil Procedure Code but the procedure is 
governed by the rules under order 45 of the same Code. I hold 
that sections 109 and rxo govern all rights of appeal to the Privy 
Council and if this particular case falls within the provisions of 
these sections there is undoubtedly a right of appeal to the Privy 
Council. The case certainly falls within these sections. The 
land revenue on the property in suit is over Rs. 2,000 which makes 
the valuation well over Rs. 10,000, at even 20 years’ purchase, the 
ofdinary rule of valuation, I hold therefore that this appeal lies 
under the provisions of section 109 Civil Procedure Code read 
with section 110, Civil Procedure Code, first clause." 

The facts of the case, as well as the substance of the relevant 
sections of the United Provinces Land Revenue Act, igor, are 
fully set out in their Lordships’ judgment. 

DeGruyther, K. C. and Raikes for the Appellant, 

Dunne, K. C. and Jopling for the Respondents. . 

Dunne, K. C. raised a preliminary objection that the appeal to 
the Privy Council was not competent. 

See the United Provinces Land Revenue Act, ‘III of 1gor, 

section 32(a). 
( Lor d Phillimore refers to the order of the Board of Revenue 


. 


. Raja Udit Narain 


Singh 
v. 
Shaikh Mobarak Ali, 


408 
P. C. 


1938, 
Nee 
Raja Udit Narain 
Singh 
v. 
Bhaikh Mobarak Ali. 


THE CALCUTTA LAW JOURNAL, (Vor. XLIX. 


` granting leave to appeal, and points out that they state that the 


case was under section 42 of the Land Revenue Act). 

Section 42 is obvieusly a mistake for section 40. 

(Sir John Wallis: The Board of Revenue rely on section 135 
of the Oudh Rent Act which makes the provisions of the Civil 
Procedure Code expressly applicable to the Land Revenue Act so 
far ‘as they are not inconsistent with its provisions), 

(Sir Jokn Wallis: Unless there is some express provision of 
the law making the provisions of the Civil Procedure Code as 
regards appeals to the Privy Council applicable to proceedings 
under the Revenue Act, those provisions of the Civil Procedure 
Code cannot apply. There must be some express statutory provi- 
sion making them applicable). 7 

(SireLancelot Sanderson: The appellant can only come in, if at 
all, under section rog, clause (c) of.the Civil Procedure Code). 

(Sir John Wallis : Section 1cg of the Civil Procedure Code 
does not apply to Revenue Courts at all). 

(Sir Lancelot Sanderson : Does clause (c) of section 109-apply 
only to High Courts, or also to Revenue Courts) ? 

(Lord Phillimore: I gather from the order granting leave that 
the Oudh Rent Act gives a right of appeal which does not 
otherwise exist). 

I submit that it would be monstrous that in such summary 
cases there should be a right of appeal to the Privy Council. 

(Lord Phillimore: Is it not equally monstrous that there, 
should be an appeal to the Board of Revenue) ? 

Unless there is some statutory authority, there is no appeal to 
the Privy Council. 

(Lord Athin : See Secs, 210 and 212 of the Land Revenue Act ; 
section 210 gives a right of appeal from one Court to another, arfd 
section 212 provides for a second appeal). 

(Sir John Wallis : There is a third appeal under section 213 
to the Board of Revenue). 

(Lord Salvesen + Is not this Act, (the Land Revenue Act) 
exhaustive of all the right of appeal) ? 

(Lord Salvesen: Is this the first occasion in which the juris- 
diction of the Privy Council is invoked) ? 

(Lord Phillimore : You must admit, Mr. Dunne, that there are 
certain cases in which appeals from the Board of Revenue lie to 
the Privy Council, Under what provisions would they come 
in)? 

They would be under the Civil Procedure Code, 
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[Lord Phillimore refers to Rani Bijai Raj Kunwar v. Jai Indar 
Bakadur Singh (1)]. 

(Sir Lancelot Sanderson: Was the questien raiscd in that case 
whether or not there was a right of appeal to the Privy Council) ? 

(Lord Phillimore: Sir John Edge wrote the judgment 
there), 

It was a tase under the Oudh Rent Act, E 

(Zord Salvesen : The competency of appeal in that case was 
apparently not raised). 

My submission is that the Land Revenue Act is exhaustive and 
self-contained, and contains express provisions for appeals up to 
the Board of Revenue, but no provisions for appeals from the 
Board of Revenue. Irely on Lord MacNaghten's judgment in 
Rangoon Botatoung Co. Ltd, v. The Collector, Rangoon (2), .& case 
under the Land Acquisition Act, His Lordship says that there 
must be a statutory enactment to confer a right of appeal. The 
legislature had to pass a special Act later on, making appeals 
possible in such cases, I also rely on Tata Zron and Steel Co, Lid, 
v. The Chief Revenue Authority of Bombay (3), a decision under the 
Income Tax Act. Here also it was likewise held that in the 
absence of statutory authority an appeal to the Privy Council was 
not competent, and the Legislature afterwards amended the Act, 
so as to, confer an express right of appeal, 

(Lord Alkin : In these summary proceedings under the Land 
Revenue Act, the question simply is, whether A or Bis prima fade 
in possession, Suppose after the decision of the Board of Revenue, 
_ we decide the question, the aggrieved party starts right away with 
a suit in India for a declaration that the decision of the Privy 
Council as to prima facie possession was wrong, and the case again 
comes up ultimately before the Privy Council. That would rather 
be a startling procedure). ; 

(Lord Phillimore: I bave recollection we have heard appeals 
from Beluchistan, where the Civil Procedure Code did not 
apply). 

Jopling followed. 

DeGruyther, K. C., in reply to the preliminary objection :— 

By virtue of the Oudh Rent Act, the provisions of the Civil 
Procedure Code are applicable, and therefore there is an appeal to 
the Privy Council. 

(1) (1922) L. R. 49 1. A, 262; 1. L, R. 44 AIL 435 ; 36 C. L. J. 51 

(2) (1912) L. R. 39 I. A. 197; L L. R. 40 Calc. 21 ; 16 C. L. J, 245. 

(3) (1923) L. R. 5o I. A. 212 ; I. L, R. 47 Bom. 7243 39 C. L. J. 16. 
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(Lord Phillimore refers to Rani Bijai’s case (1), and Parbati 
Kunwar v. Deputy Commissioner of Kheri (2). 

See also (Rafa Rishunath Saran Singh v. Shankar Bahadur 
Singh (3), a decision of the Board of Revenue. 

Reference was made to Mahesher Parshad v. Muhammad Ewas 
Ali Kkan (4) as to the respective jurisdiction of the Civil and 
Révenue Courts, ° 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—In this case the Board of Revenue of the 
United Provinces granted Raja Udit Narain Singh, since deceased, 
who will be referred to as the appellant, leave to appeal to His 
Majesty in Council from their order directing that the first respon- 
dent, Shaikh Mubarak Ali, should be re-entered on the register 
maintajned by the Revenue authorities under the United Provinces 
Land Revenue Act III of 19or, as a thekadar or holder ofa 
permanent but not transferable lease in a village of which the 
appellant was the proprietor. 


The first respondent had purported to transfer his theka or 
lease to his son and grandson, the second and third respondents, 
with the object, it was alleged, of defeating the rights of succession 
of his other heirs under the Mohammedan law. On their applica- 
tion for mutation of names they were erroneously entered as 
pukhtadari tenants, aterm applicable to tenants holding under 
a sub-settlement. They then applied that they might be entered 
as matahatdars, a description applicable to under-proprietors gr 
persons holding a heritable and transferable right in the land as 
defined in clause 15 of section 4 of the United Provinces Land 
Revenue Act III of 1901. The revenue authorities corrected the 
register but entered them as thekadars, the description under 
which their transferor, the first respondent, had been entered. * 

They then applied to the Assistant Collector who ordered 
notice to go to the appellant as the superior proprietor, The 
appellant appeared and objected that the permanent lease 
had been forfeited by the transfer, and that the transferees were 
at most mere tenants, The Assistant Collector upheld this con- 
tention and directed them to be registered as tenants (which, as 
will be seen, means tenants of the lands actually cultivated or 
otherwise occupied by them), that is to say, he upheld the 

(1) (1922) L. R. 49 I. A. 262 ; I. L. R. 44 All. 435 5 36 C. L. J. sre 

(a) (1918) L. Ru 45 I. A. r11 ; 28 C. L. J. 449. 
(3) 11 O. L, J. 687. 
(4) (1909) L. R. 36 I. A. 114 ; L L. R, 31 All. 394 : 10 C. Li J. 133. 
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appellant's contention that the theka had been forfeited and 
that they were not entitled to be entered either as thekadars or as 
matahatdars. . 2 ; 

The first respondent thereupon sued the second and third 
respondents for a declaration that his gift to them was incomplete 
and no title had passed; and obtained a decree by consent, He 
then appealed to the Deputy Commissioner who ordered the second 
and third respondents to be registered as thekadars. This order, 
on appeal by the appellant here, was reversed by the Commis- 
sioner, who restored the order of the Assistant Collector. The 
first respondent then appealed to the Board of Revenue, who after 
making the second and third respondents, parties here, respondents 
in that appeal, held that transfer in their favour was invalid and 
directed that the name of the first respondent should again be 
entered as thekadar. It was from this order that the appellant 
obtained leave to appeal to His Majesty in Council. 

At the hearing before their Lordships, Mr, Dunne took a 
preliminary objection that no appeal lay, and Mr. DeGruyther, 
for the appellant, contended that the order under appeal had been 
made in the course of an inquiry asto “a dispute respecting the 
class or tenure of any tenant" within the meaning of section 42 of 
the Land Revenue Act, asto which it is provided that the Collector 
in the trfal of the dispute is to observe the procedure prescribed 
for cases of a similar kind for the trial of suits under the Oudh 
Rent Act III of 1886. As by section 135 of the Oudh Rent Act, 
save as otherwise provided, the provisions of the Code of: Civil 
Procedure are applied to all suits and proceedings under that Act, 
Mr: DeGruyther contended that the provisions of the Code as to 
granting leave to appeal to His Majesty's? Council “were applicable 
to the present case. For the respondents it was contended that 
section 42 was not applicable, and, even iif it were, it merely 
directed the Collector in the trial of the dispute to observe the 
provisions of the Civil Procedure Code, and did not provide that 
that procedure should be observed as to appeals from his order. 

It is unnecessary to deal with the latter contention because, 
in their Lordships’ opinion, the dispute was about an entry in the 
register maintained under clause (s) and not under clause (e) of 
section 32, and because disputes about entries in register main- 
tained under clause (a) are to be decided, not in aceordance with 
the provisions of section 42, but in accordance with the provisions 
ofsection 4o, which does not make any of the provisions of the 
Civil Procedure Code applicable, 
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Thesé sections are to be found in Chapter III of the Land 
Revenue Act, “Maintenance of Maps and Registers,” and come under 
the sub-heading “e?egisiers.” Section 31 requires lists to be 
prepared and maintained of all revenue-paying mahals, or revenue 
divisions, specifying the revenue assessed and the person by whom 
ít is payable, and also of all revenue-free mahals. Then comes 
sections 32, which provides that for every mahal or village ina 
mahal there is to-be a record-of-rights, which is to include the 


following registers : 


(a) a register of all the proprietors in the mahal, including the 
proprietors of specific areas, specifying the nature and extent of the 
interest of each ; 

(6) in Oudh, for all mahals or pattis,held in sub-settlement or 
under« heritable non-transferable lease,, the rent payable under 
which has been fixed by the Settlement Officer or other competent 
authority, a register of all the under-proprietary co-sharers or co- 
lessees, specifying the nature and extent of the interest of each 
of them ; 

(¢) in Oudh, a register of all other under-proprietors in a mahal, 
and all other lessees whose rents have been fixed by a Settlement 
Officer, or other competent authority, specifying the nature and 
extent of the interest of each of them ; 

(4) a register of all persons holding land revenue free, specifying 
the nature and extent of the interest of each ; 

(e) a register of all persons cultivating or otherwise occupying 
land specifying the particulars required by section 55. 

Zxplanation.—In this section the words “proprietor” and 
“under-proprietor’ include a person in possession of proprietary or 
under-proprietary rights under a mortgage or lease, 

Now a thekadar, who is referred to in section 3, clause 18, of 
the Oudh Rent Act, as “a person to whom the collection of rents 
in a village or portion ofa village has been leased by the landlord" 
is clearly a person in possession of proprietary rights under a 
lease within the meaning of the explanation, and so to be entered 
inthe register of proprietors under (a) ; and it is also clear 
that the dispute between the appellant the proprietor and the 
respondents was, whether after the transfer by the first. respondent 
to the second and third respondents the theka had not been 
forefeited so that neither the first respondent, the transferor 
nor the second and third respondents were entitled to be entered 
in that register. 

It is also clear that na as thekadars they would not be 
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entered in register (e) as coitended for the appellant. Section 55 
provides that the register maintained under (e) shallspecify as to 
each tenant the nature and class of his temure as determined 
by the Oudh Rent Act and me rent payable by the tenant, 
and shall also specify the proprietors or under-proprietors (if any) 
holding land as sir (or home farm land), or cultivating land, 
not being sit, otherwise than as tenants, and stating with regard 
to the latter class of lands the number of completed years during 
which they have been so cultivated. It is clear, therefore, that 
proprietors and under-proprietors and those claiming under them 
bylease or mortgage are not to be entered in this register, 
except in so faras they themselves actually occupy or cultivate 
land in the village, and thgt it cannot otherwise include persons in 
possession of proprietary rights under a mortgage or lease such as a 
thekadar. 

It has next to be considered’ how disputes as to entries in 
register (a) are to be decided. Section 33 requires the Collector 
to record inthe registers all changes that may take place and 
any transaction that may affect any of the rights and interests 
recorded. And under section 34 every person obtaining possession 
by transfer of any proprietary right in a mahal, or part of a 
mahal, or the profits thereof, or in any specific area therein, 
which*is required to be recorded in registers (a) to (d) of section 
32 is required to report the transfer, and no Revenue Court is to 
eentertain a suit or application by him until he has done so. If 
there is a dispute about the transfer section 35 requires the 
Tahsildar to refer the case to the Collector, who is to dispose of 
it after deciding the dispute in accordance with the provisions of 
section 40. 

* Section 40 provides that all disputes as to entries in the annual 
registers are to be decided on the basis of possession, and if 
the Collector cannot satisfy himself as to which party is in posses- 
sion, he is to ascertain by summary inquiry who is the person best 
entitled to the property and shall put such person in possession, 
but no order as to possession under this section is to bar anybody 
from establishing his right to the property in any Civil Court ; 
and itis further provided by section 44, that no entry or decision 
under section 40 is to affect the right of any person to claim and 
establish in the Civil Court any interest inland which requires to 
be recorded in the registers (a) to (d) of section 32. 

Itisintheir Lordships opinion clear that allthe Collector 
could do besides amending the register after the summary inquiry 

e. 
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under section 4o was to put the successful party into possession, 
and that his order would not debar the unsuccessful party from 
asserting his rights by suit in a Civil Court, It is therefore not 
surprising that there is no provision of law making the summary 
inquiry under section 4o subject to the Civil Procedure Code so as 
to render the order made by the Board of Revenue in such an 
inquiry appealable to His Majesty in Council. T 


Inthis view itis unnecessary to consider the effect of the 
provisions of section 42, which applies the provisions ‘of the Civil 
Procedure Code to the trial of particular disputes as to certain 
entries to be made inthe register maintained under clause ()— 
apparently because under section 44 the decision is to be binding 
on Revenue Courts which have exclusive jurisdiction in suits 
relating*to the same matter. 

In their Lordships’ opinion the appellant has failed to show any 
right to appeal to His Majesty in Council, and the appeal should 
be dismissed with costs, save only that the costs of preparing and 
lodging the respondents! case must be borne by the respondents 
themselves, as the objection was only taken at the hearing. 
Their Lordships will humbly advise His Majesty accordingly. 

T. L. Wilson & Co. : Solicitors for the Appellant. 

H. S. L. Polak: Solicitors for the Respondents, . 


A, T. M, ; K. J. R. Appeal dismissed, 
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Present :-—Viscount Sumner, Lord Warringion of. Clyfe, 
and Sir John Wallis. 


LEWIS PUGH EVANS PUGH 


v. 


e . 


ASHUTOSH SEN AND OTHERS, . 
[Ox APPEAL FROM THE Hic Court or JUDICATURE AT PATNA.] 


Limftation—Action of trever—~Limitation Act (IX of 1908), Sch. I, Arts. 48 & 
49 —‘Or’— Joint torl-feasor—Lessor and lessee—Encouraging wrong-doers— 
Sub-term, if created—Assign ment, 


No sub-term is created by the use of expression ‘lessor’ and ‘lessee’ in & deed 


where the grant is of the grantor's whole interest. 


Articles 48 and 49 Sch. I of the Limitation Act are the only ones that apply 
to claims in respect of specific moveable property. Article 48 alone refers to 
‘conversion,’ which is not split up into two classes, one dishonest and the other 
not dishonest. ‘Conversion’ is referred to as one of the modes by which specific 
moveable property may be wrongfully acquired, the others being theft apd dis- 
honest misappropriation. The word ‘Or in Article 48 preceding ‘conversion’ is 
equivalent to ‘or by’: Lodsa case (1) approved, 


Neither the fact that Ais the lessor, nor the fact that he encouraged the 

wrong-dgers, would be sufficient by itself to support a finding that he isa joint 
tort-feasor with his lessee: Dee v. Harlow (2) explained and distinguished. 
n Appeal No. 3o of 1927 by one of the defendants from a judg- 
ment and decree, dated the aand December, rgas, ofthe High 
Court, Patna (Adami and Kulwant Sahay JJ.), which varied a judg- 
ment and decree, dated the 26th November, 192r of the Subor- 
dinate Judge of Purulia, 

° The facts of the case, for the purposes ofthe present report, 
appear sufficiently from their Lordships’ judgment. 

` DeGruyther, K. C, and F, Æ. Farrer for the Appellant, 

Lowndes K. C. and Wallach for the Respondents, 

DeGruyther K.C,: Article’48 of the Indian Limitation Act 
does not apply. On its true construction, the word “dishonest” 
governs “conversion” as well as “misappropriation.” The Courts 
have found concurrently that there was no dishonest conversion. 


The punctuations in Article 48 support my contention. The suit 
falls within either Article 39 or 49 of the Limitation Act, and is in 


(1) 55 I. C. 113. (2) (1840) 12 Ad. & E. 4o. 
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any case barred by limitation, The decision in ZLodna case (1) is 
not correct. 


The appellant Pugh is not liable in damages. He was not a -’ 


joint tort-feasor : Dos v. Harlow (2) is inapplicable to the facts of 
the present case. This case is covered by the dictum in Thomas v. 
Atherton (3). Although the defendant Pugh received the royal- 
tie’, they were gll paid in one sum, There is no evidefice that he 
knew that part was paid in respect of the coal improperly 
taken, 

Lowndes, K. C.: Considerations of the various Articles in the 
Indian Limitation Act show that the word *'dishonest" in Article 
48 does not qualify conversion." In an Act of Parliament there 
are no such things as stops or commas ; see Duke of Devonshire v. 
O'Conner (4), per Lord Esher, M. R. ° 

On the facts, we submit thatthe defendant Pugh wasa joint 
tort-feasor. The case is governed by Powell v, Aiken (5). We 
concede that the decision in Doe v. Harlow (2) is inapplicable. 
There was privity amounting to participation in the wrongdoing, 
The observation in Thomas v, Atherton (3) was purely obiter, 

Their Lordships’ judgment was delivered by 

Lord Warrington of Clyffe:—The action in which the 
present appeal arises was, so far as is material to the appeal, an 
action of trover, the plaintiffs claiming damages for the conyersion 
by the defendants of specific movable property, viz, coal wrong- 
fully gotten from the plaintiffs’ mines and sold or otherwise 
disposed of by the defendants to their own use, 

The appeal is by one defendant only the defendant Pugh—and 
he raises two points of Jaw ? (1) thatthe claim in respect of hia own 
personal working is barred by the Statute of Limitations, and (a) 
that, as to workings by his lessees, he has wrongly been held toebe 
jointly liable with them, whereas in this respect the plaintiffs’ suit 
ought to have been dismissed as against him. 

The plaintiffs’ claim alleged fraud as against all the defendants, 
but this issue was found against the plaintiffs by the ME Judge, 
and this finding is not questioned now. 

- On the first of the two points of law referred to above, the 
trial Judge decided against the defendant Pugh, holding that 
the case fell within Article 48 in the First Schedule to the Indian 
Limitation Act, 1908, and accordingly the period of limitation 


(1) 55 1. C. 113. (2) (1840) 12 A, & È 40. 
(3) (4878) 10 Ch. D. 185. (4) (1890) 24 Q. B D. 468 (478). 


(5) (1858) 4 K. & J. 343- 
e 
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began to run not from the time when the property in question 
was wrongly taken, but from the time when the plaintiffs first 
learntin whose possession the property was, * This point was not 
raised in the appeal to the High Court, but no objection was taken 
to its being raised before the Board. 

The second of the two points was decided against the appellant 
by both the Courts in India. There were two concurrent 
findings, but the appellant contends that such findings were wrong 
inlaw, in asmuch as the learned Judges misdirected themselves, 
and there was in truth no evidence which would justify their 
findings, 

'The plaintiffs have in the suit established as against the defen- 

dants their right to the coal in an area called by various names, 
but referred toin the appellant’s case andin this judgrhent as 
Gaurigram, under a mining patfak dated the 3rd April 1914, 
gainted by the Rajah, 
. The appellant, under a purchase deed dated the sth February, 
1915, acquired froma company called the Kohinoor Coal Com- 
pany, Ltd., its liquidators and mortgagees, certain mining sights 
granted by the Rajah in rg08 in an area called Pathargarda, 
adjoining part of the western boundary of Gaurigram, together 
with the benefit, if any, of a sasmad of the 16th September, 1913, 
therein’ mentioned, and to be referred to presently. 

By an indenture dated the grd September, 1917, the appellant 
granted, demised and leased to the defendant Bagchi such right, 
title and interest as he had in (amongst other places) Pathargarda, 
together with the benefit of and rights under the above-mentioned 
sannad of the 16th September, 1913. 

„BY an indenture dated the 3rd September, 1919, the interest of 
Bagchi i in Pathargarda was assigned by him to the defendants, 
Pilcher & Co., Ltd. 

To return now to the sannad of the 16th September, 1913, and 
the story connected with it, By that document the Rajah for value 
promised to grant to the Kohinoor Company above-mentioned 
settlement of 20 digkas of coal within Gaurigram within four months 
ofits date and that the Company should have a lease similar 
toits Pathargarda lease. The sasnad contained the following 
condition :— 

“Tf the mining lease is not exequted and registered within the 
said four months you shall not be competent to make any claim for 
obtaining this settlement, I shall be competent to settle the said 
land with anyone glse according to my sweet will.” 
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This condition was not performed by the Kohinoor Company. 

The plaintiffs at the date of the mining 2a//8À of the 3rd 
April, 1914, had no "notice ofthe sawnad of the 16th September, 
1913. i 

The conveyance ofthe sth February, 1915, tothe appellants 
of the mining rights in Pathargarda recited the sannag with the 
condition above'referred to, and stated that no lease had ever 
been executed in accordance therewith, but, as above mentioned, 
included in the property and rights conveyed “ benefit, if any, 
of the sannad,.” i 

The appellant on taking possession under his conveyance found 
that the Kohinoor Company had extended its workings into Gaurig- 
ram. Having no notice of the grant*to the plaintiffs or their 


“predecessors of the grant of the 3rd April, rgr4, he immediately 


approached the Rajah for the purpose of obtaining from him, if 
possible, an extension of the saasmad. He believed that he had 

obtained a promise to this effect, and in this belief and still with-. 
out notice of the plaintiffs’ rights, continued the workings 

unde? the 20 dighas referred to in the samnad, It was not until the 

23rd June, 1919; that the appellant heard of the grant of the 3rd 

April, 1914, and then realised that a lease of the -mining rights 

within the zo djgkas in Gaurigram could not be ‘obtained. By this 
time, as mentioned above, he had parted with his interest in Pathar- 

garda by the grant of the 3rd September, 1917, to Bagchi. 

The appellant’s workings in Gaurigram ceased in January, 1917? 
The suit was begun on the 26th June, 1920. 

On the question whether the Courts in India were right in 
holding that the appellant was jointly liable with Bagchi and 
Pilcher & Co., Ltd., respectively, for their workings in Gaurigram, 
it is necessary to mention a few further facts. 

The deed of the 3rd September, 1917, was, in their Lordships’ 
opinion, an assignment of the appellant’s rights and interests under 
his conveyance of the 5th February, 1915, and not a mere under- 
lease, It is true that the appellant ts therein described as “lessor” 
and Bagchi as “lessee,” but the grant is of the whole of his interest, 
No sub-term is created and therefore no reversion expectant on a 
sub-term, 


To this deed was annexed a copy of the deed of the 3rd 
February, r915, which showed ‘clearly that the rights under the 
sannad had expired. The deed reserved to the appellant royalties 
in respect of coal “ raised from the demised premises,” It con- 
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tained a covenant by the appellant to keep the lessee, his estate 
and effects indemuified against, amongst other things, the encroach- 
ments (if any) already committed or made by the appellant in 
working the collieries, and a further covenant that he would use 
his best efforts to obtain from the Maharajah a lease of the addi- 
tional 2o digkas adjoining Pathargarda. 

Royaltits have been received by the appellant, under thefast- 
mentioned deed in respect of coal raised from the colliery gene- 
rally without distinction as to the particular portion from which 
such coal was raised, 

Their Lordships now proceed to consider the two points raised 
by this appeal. ` 

First, was the action against the appellant in respect of his 
own workings barred by the Indian Limitation Act, 1908? It 
is agreed that, if Article 48 applies to the case, the action is not 
so barred. f 

The action was clearly one of trover, and the damages awarded 
were damages for conversion of specific movable property, viz., 
the coal when separated from the land, the conversion consisting 
in the fact that the appellant converted such coal te his own use 
by selling or otherwise disposing of it. The Courts in India have 
held that he acted in the honest belief that he had obtained. or 
would obtain sufficient authority for what he did. The conver- 
sion, therefore, was not dishonest, 

The Schedule to the Act contains two material articles :— 
“ Description of Suit. 

“ Art 48.—For specific movable property lost or acquired by 
theft or dishonest misappropriation or conversion or for compen- 
sation for wrongfully taking or detaining the same." 

* “ Art 49.—For other specific movable property or for compen- 
sation for wrongfully taking or injuring or wrongfully detaining the 
same. In each case the period of limitation is three years." 

Under Art. 48 the time from which the period begins to run 
is “ when the person having the right to the possession of the 
property first learns in whose Possessjon it is.” and under Art, 49 
* when the property is wrongfully taken or injured or when the 
detainer's possession becomes unlawful." 

In their Lordships' opinion the decision of the trial Judge in 
this case is correct, and Art. 48 is the Article that applies. The 
two Articles are the only ones th¢t apply to claims in respect of 
specific movable property. Art. 48 alone refers to conversion, 
and their Lordships can see no ground for splitting up conver- 
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P. C. sion into two classes, one dishonest and the other not dishonest, 
1938. If such were the intention one would have expected to find such a 
Lewis Pugh distinction between different classes of the same tort made clear 
Evans Pugh by the express inclusion in Art. 49 of the second of the two classes. 


Adistodh Sen. The truth is that, if the Article is read without the commas inser- 
Lord Warrington "CC in the print, asa Court of Law is bound to do, the meaning 
of Clyffe is feasonably clear. “ Conversion," a well-known legdi term for a 
E particular class of tort, is referred to as one of the modes by which 
specific movable property may be wrongfully acquired, the others 
being theft and dishonest misappropriation. The opposite view 
. involves giving a different effect to '' or" preceding conversion to 
that which it has before “ dishonest misappropriation.” In fact 

in each case it is equivalent to “or by.” 

If this view is not correct, then there is no reference to what 
one may call simple conversion except by general words. On this 
point their Lordships agree with the careful judgment of Das, J. 
in the Lodna case (1), At p. 133 he says :— 

* Art, 48 deals only with specific movable property which falls 
under one of two classes, viz., (1) such property as has been lost, or 
(2) as has been acquired by (a) theft (4) dishonest misappropriation, 
or (¢) conversion, No other kind of movable property is affected 
by this Article.” f 

. It is true, he goes on to say, that in his opinion the defendant's 
e. conduct was equivalent to theft, but he adds a passage which 
shows clearly that he would have come to the same conclusion in a 

case of simple conversion, p. 134 :— ; 

“ The plaintiff's complaint is that the defendant has without 
authority taken possession of the coal belonging to the plaintiff with 
the intention of asserting some right or dominion over them. The 
plaintiff company is therefore charging him with conversion. . . „ít 
will be noticed that the word ‘ conversion’ is used by the Legisla- 
ture in Art. 48 ; it finds no place in Art. 49. It must be presumed 
that when the Legislature has deliberately used a term which has a 
known legal significance in law it has attached to that term that 
known legal significance." ' 

Foster, J. stated that on legal points he agreed fully with the 
judgment of Das, J. 

Their Lordships’ have not been referred to any other Indian 
case which deals with the precise question. They are of the same 
opinion as that expressed by Das J., and the appeal on this point 
therefore fails and ought to be dismissed. 


(1) 55 1, C 113, 
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Secondly, as to the question whether the appellant can be made P.C, 
jointly liable for the acts of Bagchi and Pilcher & Co, Ltd., respec- 1928. 
tively. . acri 

The trial Judge so held on the ground that his position as lessor Evans Pagh 


would render him liable, and cited Doe v, Harlow (1), as his autho- hasten San: 
tity, Inthe High Court, Adami J. did not dissent from this viey, -— 
-but added that in his view there were facts which established an B ot 
encouragement of the wrongdoers on the part of the appellant and — 
that this fact was sufficient to render him liable for their acts. 

In their Lordships’ opinion the learned Judges in both Courts 
have misapprehended the question they had to try, viz., whether 
the appellant was & joint tortfeasor with Bagchi and Pilcher & 
Co. Ltd., respectively. Neither the fact that he was their lessor— 
assuming, contrary to their Lordships’ view, that he was a letsor in 
the proper sense of the term—nor that he “ encouraged" the 
wrongdoers, whatever this may mean, would be sufficient by itself to 
support a finding that he was a joint tortfeasor. 


Doe v. Harlow (1) (supra) is certainly no authority for the view 
expressed in the Courts below, It established no principle at all. 
The question there was whether there was some evidence against 
one of two persons charged as tort feasor with having wrongfully 
kept the plaintiff out of possession of certain premises. The one 
in question was Warren ; he had let the premises to Harlow, who 
held over after the cessor of Warrens term. The plaintiffs 
demanded possession from them both, and both refused. The 
Lord Chief Justice held that there was some evidence against 
Warren, and he left it to the jury to say on the case against all 
how long the three had been jointly keeping out the rightful pro- 

.prietors, Ona motion for a new trial on the ground of misdirec- 
jon the Lórd Chief justice, in the course of argument, says: 
n encouraged Harlow to remain and received rent from him.” 
AS eu. ement he is apparently referring to his joining with 
Harlow in rersaing to give up possession for there is no other fact 
mentioned in the Report which eould be regarded as encourage- 
ment, He says in conclusion, ''If there had been no evidence here 
but that the under-tenant .remained in possession I should have 
left the case differently." 

The fact is Doe v. Harlow (1) settles no principle at all. The 
Court merely held that there was evidence on which a jury might 
properly find that Warren had made himself a party to the tort, 
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Their Lordships are of opinion in the present case that there is 
no such evidence, and on this point the appeal ought to be allowed 
and the decree of the Subordinate Judge varied by striking out the 
words “and 3" from the direction for payment of Rs. 10,350 with 
proportionate costs and from the direction for payment of Rs, 3,900 
yith proportionate costs, The appeal substantially succeeds 
inasmuch as the point as to the statute involves a ‘comparatively 
small sum of money and can hardly have caused a material in- 
crease of costs, 

In their Lordships’ opinion, therefore, the appellant should have 
the costs of the appeal and proportionate costs both in the Subor- 
dinate Court and in the High Court attributable to the items on 
which he has succeeded. They will humbly advise His Majesty 
accordingly. 

Pugh & Co : Solicitors for the Appellant. 

Watkins & Hunter : Solicitors for the Respondents. 

A. T. M, ; K. J. R. Appeal allowed. 
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CRIMINAL REVISION. 


Before Sir Zahid Suhrawardy, Knight, Judge and . 
Mr. Justice Graham. 


NAWSHER (ALI) PRAMANIK 
v. . 


HAZRATULLA PRAMANIK.* 


Notice—Application Jer further enquiry—Criminal Procedure Code (Act V of 
1898), Secs. 203, 436 — Proviso— Allowing accused to cross-examine. 
Per Suhtawardy, 9: No notice nêed be given to the accused when an 
application is made for further enquiry after an order under Sec. 203 Criminal 
Procedure Code has been passed. 


Per Graham, $: The accused cannot claim to be entitled as of right 
to notice when an application is made for further enquiry. 


* Criminal Revision No. 1209 061928, against the order of N. B. Dey Esq., 
District Magistrate of Bogra, dated the 16th October, 1928, reversing that of 
Babu C. L, Mukherjee, Deputy Magistrate of Bogra, dated the 22nd September, 


1928. 
e 
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Per Suhramardy, $: A Magistrate acts illegally in allowing the accused 
to cross-examine the witnesses in an enquiry held under section 203 Criminal 
Procedure Code, This illegal act does not create a right jn the accused to appear 
at every stage of the proceeding. 

Per Graham, F: In an enquiry under section 203 of the Code of Criminal 
Procedure, the accused has no locus standi, 

Application for Revision under section 435 of the Code at 
Criminal Procedure by the accused. 


Complaint under section 193 of the Indian Penal Code. 
The material facts appear from the judgment. 


Messrs. Suresh Chandra Talugdar ani Radhika Ranjan Guha 
for the Petitioner, 

No one for the Opposite Party, 

The judgments of the Courl were as follows : 

Suhrawardy, J :—This rule is directed against an order of 
the District Magistrate of Bogra ordering further enquiry into the 
complaint preferred by the opposite party before the Sub- 
Divisional Officer of Bogra. It appears that tht Sub-Divisional 
Officer on receipt of the complaint ordered an enquiry by the 
local President, On receipt of the report of the President he 
examined two wilnesses for the prosecution and disbelieving the 
complainant's story dismissed the case under section 203 of the 
Criminal Procedure Code, The complainant moved the District 
Magistrate and he passed the following order: "I think there 
Should be a further enquiry into the complaint. Further enquiry 
ordered and the papers sent to S. D. O. for favour of dealing 
with it according to law." In support of this rule Mr. Talukdar 
has raised several grounds. The first is that the accused should 
have been given notice before further enquiry was ordered against 
him. This contention he has not been able to support on the law 
as laid down in section 436 Criminal Procedure Code. But he 
has invoked ‘the desirability of issuing a notice upon an accused 
personin every case where an order is passed against him. We 
do not think that we should aceede to such a proposition of law. 
Section 436 as it stands by the amending act of 1923 clearly 
makes a distinction between a case in which a complaint is dis- 
missed under section 203 and the case in which the accused is 
discharged under section 253 or some other section, In the 
latter case it is now provided in, accordance with the general 
opinion of all the High Courts that notice should be given to the 
accused as he was present at the trial Court and no order ought 
to be passed in hig absence by the Court in revision, But when 
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the order is passed under section 203 not only has the accused 
no right under the law to appear either before the trial Court or 
before the revision Court ; but it has been held in several cases 
that the accused should not be allowed to appear at that stage. 
Balai Lal Mookerjes v. Pasupati Chatterjee (1) and Chandi Charan 
Mitra v. Manindra Chandra Roy Chowdhury (2). 1n this case we 
are told that the accused had a ppeared at the trial Court. There 
is nothing onthe record that he did as no vakalatnama was filed 
on his behalf, But it appears from an examination of the witnesses 
of the complainant that they were cross-examined, it does not 
appear by whom. If the Magistrate allowe d the accused to appear 
at that stage to cross-examine the witnesses he acted illegally and 
this illegal act of the Magistrate does mot create a right in the 
accusefi to appear at every stage of the proceeding. In some cases 
no doubt it has been held that even if ina case where the com- 
plaint is dismissed under section 203 itis desirable to allow the 
&ccused to appear before an order is passed under section 436. 
But these cases Were decided before the amendment of the section ; 
andas has been rightly observed by Sir John Woodroffe in his 
well known edition of the Criminal Procedure Code that the Court 
in this case as in some other case has legislated in view of certain 
general principles. I do not think that they have any right 
to legislate however desirable it may be on principlé. This 
ground must fail, Some argument has been advanced to us on the 
merits, But Ido not think that I ought to interfere at present 
on that ground, 

I should have preferred that the District Magistrate gave his 
reasons for ordering a further enquiry. But on reading the order 
passed by him it appears that he was right in passing the order 
because the trial. Court had not tried the case accord ing to "law 
which may mean that it had wrongly allowed the accused to 
appear before it. The learned District Magistrate has submitted 
an explanation in which he has given reasons for ordering an 
enquiry into the matter. This rulesis discharged. 

Graham, J :—I agree that the-rule should be discharged. 
In my opinion there is no substance in the contention which has 
been put forward on behalf of the petitioner, Itis well settled 
that at such an enquiry the accused has no /ecws standi, and he 
certainly cannot claim to be entitled as ofright to notice where 
an application is made for further enquiry. That this is so, is 


(1) (1916) 25 C. L. J. 606; a1 C. W. N. 127. 
(a) (1922) a7 C. W. N. 196 3 36 C. L, J. 414. e. 
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plain imer alia from the terms of the proviso to section 436 Cm 
Criminal Procedure Code, That proviso was added by Act XVIII 1929. 
‘of 1923 and it expressly provides that in th® case of discharge Nawsher Ali 
such notice shall be given. By implication it seems to be reason- Pramanik 


ably clear that in case of further enquiry no such notice is required, Hazeatulla Pramanik 
If the legislature had intended to provide for such notice it wogld 
presumably have said so in clear terms. 2 


A, T. M, Rule discharged, 


Suhrawardy, F- 
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CIVIL REVISION. 
Before Mr, Justice B. B. Ghose. 


KSHITISH CHANDRA CHATTERJEE AND OTHERS 


Crvile 
| 9. 1929. 
. 
NAGENDRA NATH MANDAL AND OTHERS.* February, 20 
Civil Procedure Code (Act V of 1908) Order 47 Rule 1—Decree obtained by 
frand—Modes for setting it aside—Revies—Subseguent discovery of fraud 
» (Mew and important matter'—Application for Review—Refusal by lower 7 
. Court io exercise jurisdiction--Ne decision ‘on the merits—Revision by ? 


High Court — Practice. 


š ; 

There are two available modes of procedure for. setting aside a decree on the 
ground of fraud : (1) by suit and (2) by a review of the judgment sought to be 
set aside. An application for Review is a more regular mode of procedure than a 
suit for setting aside a decree on the ground of fraud. But when one mode has 
begn pursued the unsuccessful party cannot have recourse to the other. 

Aushootesh v. Taraprasansa b ) and Aamgopal' v. Prasanna Kumar (2) 
referred to. 

Fraud practised upon the Court or upon a party discovered subsequent to the 
order passed by the Court, is a new and important matte: within the meaming of 
Order 47 Rule 1 of the Code of Civil Procedure: 

Chhajjn Ram v. Neki (1) distinguished. 


It is wrong to throw out an application for review without deciding the same 
on the merits, ' 


.  *Civil Revision No. 1455 of 1928 against the order of M. Atap Ahamad Esq, 
1st Munsiff, Khulna dated the 21st June 1928. 


(1).(1884) I. L, R. ro Calc. 61a 
(2) (1905) a C. L. J. 508; 10 C. W. N. 529. 
(3) (1912) 49 DEO 144 1.36 C. L. J. 459. 
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It is not the practice of the ‘High Court, as a rule, to interfere in Revision 
where the petitioner has another remedy which he can pursue in order to 
gain hisend. But whergthe lower Court has actually refused jurisdiction to 
entertain an application ‘the High Court should set aside the order by which 
the lower Court refused jurisdiction by way of Revision. 

Application for Revision under section 115 of the Code of Civil 
Précedure. , i 


The petitioners are proprietors of Mouza Mayarkhali under the 
Khulna Collectorate. The opposite parties Nos. 2 and 3 held a 
jama under the petitioners which was sold for arrear of rent and 
purchased by the petitioners themselves. After the confirmation of 
the sale, the opposite party No. 4, an under tenant of the opposite 
parties Nos, 2 and 3 made an application, under order arr. go for 
setting«side the sale. The petitioner's naib S was ordered to con- 
test the said application by duly instructing their pleader. It was 
alleged that the said naib fraudulently in collusion with the oppo- 
site parties caused a solenamah to be filed by the opposite parties 
Nos. 2, 3 and 4, one of the terms of which was that the sale would 
be set aside and upon that the Court set aside the sale, The peti- 
tioners having come to know about the same subsequently made an 
application for Review before the Court (1st Munsiff of Khulna) 
under order 47 r. 1 and section 151 Civil Procedure Code which 
was rejected as not maintainable. An appeal was prefetred to 
the District Judge who refused to entertainit on the ground that 
no appeal lay. The petitioners then moved the High Court; . 

Mr. Pramatha Nath Mitra for the petitioner. 


Mr, Bhudar Haldar for the opposite party. 
The following judgment was delivered by 


B. B. Ghose, J :—In this case the learned Munsif has clearly 
refused jurisdiction in not entertaining the application for review 
under Or. 47, rule 1, Civil Procedure Code and in holding that the 
petition was not maintainable. The application was made for review 
of the order on the ground that fraud was practised upon the peti- 
tioner, It has heen held in the case of Aushootosh Chandra v. Tara- 
prasanna Roy (1) that in such a case as this “there are two 
available modes of procedure for setting aside a decree on the 
ground of fraud : (1) by suit, and (2) by a review of the judgment 
sought to be set aside and the |atter is the more regular mode of 
procedure," That was laid down in 1884 by Mr, Justice. Wilson, 
This case has been followed by Chief Justice; Maclean in r9os in 


(1) (1884) I. L. E. 10 Calc. 612, e 
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the case of Ram Gopal Masumdar v. Prasanna Kumar Sanyal (1). 
The law as understood by this Court has been uniform during all 
these years, Of course if the plaintiff pursyed one remedy, he 
cannot being unsuccessful again have recourse to the other. But 
as it has been held that an application for review is a more regular 
procedure than a suit, I do not think the  Munsif was right in 
throwing ouľ the application without deciding it ọn the merits. 
The learned munsif has relied on some cases réported in the Indian 
Cases, One of these cases of Allahabad was pointed out to me by 
the learned Advocate for the opposite party, That is a case where 
the party pleaded that he had entered into a compromise by 
reason of coercion and undue influence. That circumstance 
may not be a ground for review, because it would not fall within 
the phrase “ new and important matter.” But fraud pzactised 
upon the Court or upon the party may be discovered after the order 
is made and it may be a new and important matter which could 
not be within the knowledge of the applicant at the time when the 
decree was passed or the order made. The munsif is also wrong in 
holding that the Privy Council case of Chhajju Ram v. Neki (a) 
has any application to thia matter, That case decided that ‘any 
other sufficient reason’ as contemplated in Or. 47 rule 1, Civil Pro- 
cedure Code must be of the same nature as the discovery of new 
and important matter of evidence. Here the applicant did not ask 
for a review on the basis of “ any other sufficient reason” but upon 
£he grouad of discovery of a new and important matter, . It is not 
the practice of this Court, asa rule, tointerfere in revision where 
the petitioner has another remedy which he can pursue in order 
to gain his end. But where the Court has actually refused jurisdic- 
tion to entertain an application I think it is right that we should 
sef aside the order of the lower Court by which he refused juris- 
tion and direct it to try the cases on the merits, 

This Rule is accordingly made absolute and the case sent "back 
to the lower Court for decision on the merits. :The petitioner is en- 
titled to his costs which is assessed at one gold mohur. 

D. K. R, Rule made absolute, case sent back, 


(1) (1905) 2 C. L. J. 508; 10 C, W. N. 529. 
(2) (1922) 49 1. A, 144 ; 36 C. L. J-459. 
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CRIMINAL REVISION. 


Before Sir Zahid Suhrawardy, Knight, Judge, and Mr. Justice 


Graham. 
CRIMINAL. : AHMED ALI SHEIK 
1929. SS x E e i 
v ' 
March, 7, 8. 


SABED SARDAR AND OTHERS.* 


—— 


Surisdiction—Criminal Procedure Code (Act V of 1858), Secs. 107, 145— Felice 
s rapori—Opinien of Sub-Inspector of Police—Map not om ihe record—Pre- 
sumption. 

It is the imminence of a breach of the peace ag disclosed in the Police report 
which creates jurisdiction in a Magistrate under section 145 of the Code of 
Criminal Procedure. It isthe’ duty of the Magistrate upon all the materials 
before him to decide whether proceedings under section 145 of the Code of 
Criminal Procedure are necessary or not. ‘lhe Police report alone does not give 
jurisdiction : Stewart v. Hughes (1) distinguished. 


The Magistrate based his decision upon a map which was filed in connection 
with the original case under section 145. The map was not on the record but 
was referred to in the explanation which was submitted by the trying Magis- 
trate to the District Magistrate : 


Held, that it might fairly be presumed that it was before the Magistrate 
. when he made his order. .* 


$ Per Suhrawardy, J: Ufone party isin possession and the other is trying to 
dispossess him it isa dispute concerning land. It would be a sound exercise of 
discretion if the Magistrate has reason to believe that one party is in- posses- 
gion to pass prohibitory order against the party which is trying to disturb the 
peaceful possession of the other party: Ganpat v. The Kimg-Emperer (8); 
Emperor v. Ram Baran Sing (3). „It may be more proper to take preventive 
proceedings under section 145 even in such a case and maintain the party in Ros- 
session than to bind the other party under section 107 Criminal Procedure Code. 


The Magistrate is not bound to accept the version given by the Police beyond 
what he requires for the support of his order under section 145 of the Criminal 
Procedure Code. |f he is satisfied from the Police report that there is 2 likeli- 
hood of breach of the peace concerning land he is entitled to draw up pesce mes 
without accepting the truth of the whole of the Police report. 


*Criminal Revision Case No. 1:42 of 1928 against the order.of Mr, 
A. K. Mukherjee, District Magistrate of Faridpur dated the 11th October 1928 
refusing to quash or transfer proceedings under Scc. 14§ Criminal Procedure 
Code pending in the Court Maulvi Emdad Ali, Sub-Divisional Magistrate of 
Goalundo. . 


(1) (1929) 49 C. L. J. 394. (2) (1918) 3 Pat. L, J. 28 . 


(3) (1906) I. L. R. 28 All. 406. * 


Vor, XLIX.] HIGH COURT. 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the First Party. 
Proceeding under section 145 Cr. P. C. . 
Messrs, Narendra Kumar Basu and Manindra Nath Majum- 
dar for the Petitioner. 
Mr, Nirmal Chandra Chakrabarty for the Opposite Party, " 
. C. A, N. 


The judgments of the Court were as follows : 

Graham, J. This Rule was issued to show cause why cer- 
tain proceedings under sections 145 of Criminal Procedure Code 
should not be quashed. The main ground which has been urged 
before us is that in as much asithe Police report disclosed the 
fact that the first party was in possession of the land, and that the 
second party were aggressors and were trying to disturb his posses- 
sion, the learned Magistrate had no jurisdiction to make an order 
under section 145, and that the proper course for him to adopt was 
to issue an injunction under section r44 of the Code of Criminal 
Procedure, or to bind down the second party under section 107 of 
the Code of Criminal Procedure. We have been referred to some 
decided cases in support of this contention and amongst them to a 
recent unreported decision of our own, Criminal Revision case No, 
1059 of 1923.* The facts of that case are distinguishable from the 
present as the Police report itself plainly showed that there was 
and had been for some time no immediate apprehension of a 
breach of the peace but only a possibility of such breach at some 
fftture date. 

The real question here is whether the materials contained in the 
police report were sufficient to justify the order drawing up the 
proceedings, and whether taken asa whole they gave rise to an 
appgehension that a breach of the peace might occur. On behalf 
of the petitioner stress has been laid upon that portion of the 
report which states that the second party did not claim the land, 
and upon a later passage stating that in the opinion of the sub- 
inspector the first party was in possession and that Sabed Sardar, 
a member of the second party, Was the engineer of all the golmals 
that he had no land in the disputed plot but hoped to get some 
land through Kuram Khan by creating possesion by force. 

Now, in the first place, it is to be observed that while the trend 
of the decisions is that it is the imminence of a breach of the peace 
as disclosed in the Police report which creates jurisdiction, it can- 
not in my opinion be held that the Magistrate is 'cabined, cribbed 
and confined' so to speak, within the four corners of the report, It 

* Since reported im49 C. L. J. 394. 
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is his duty upon all the material before him to decide whether 
proceedings under section 145 are necessary or not, The words in 
the section are : “ is satisfied from a Police report or other infor- 
mation that a dispute likely to cause a breach of the peace exists 
concerning any land etc.” The foundation of his jurisdiction is not 
therefore, solely the Police report, and it would manifestly be wrong 
that his power,to take action should be made dependént upon the 
opinion of the Sub-Inspector of Police. Speaking for myself, I am 
certainly not prepared to subscribe to the proposition in 
its extreme form that it is the Police report and the police 
report alone which gives jurisdiction. Even so, however, and 
looking to the Police report which was submitted in this case, 
what do we find? It is stated therein that from the past 
records it appeared that there was long standing enmity 
between the parties in respect of their neighbouring lands 
and the land in dispute ; and that several criminal cases had been 
instituted and disposed of. It is true as I have already said above 
that the report mentions that the second party did not claim the 
land, Then further on the report states thaton enquiry the Sub- 
Inspector learnt that there was an actual immediate serious appre- 
hension of a breach of the peace by the second party. Finally 
he says that under the circumstances he prays that an immediate 
injunction may be issued under section r44 of the Criminal Proce- 
dure Code against the second party as a serious apprehension of a 
breach of the peace is apprehended. The Magistrate after having 
perused this report considered that the proper course was to draw 
up proceedings under section 145 and he accordingly did so. It 
appearsto me that this report undoubtedly does .disclose that 
there appeared to bea reasonable apprehension of a breach of the 
peace, Itistrue that the Sub-Inspector has expressed his pérso- 
nal opinion that one of the parties was in possession and that the 
other was merely trying to oust him. But taking the report asa 
whole it seems to me that it cannot be said that the Magistrate 
was not justified in drawing up thg proceedings. 

There is one other matter which may be mentioned and it is 
this that the learned Magistrate also appears to have based his 
decision to some extent upon a map which was filed in connection 
with the original case under section 145. The learned Advocate 
for the petitioner has pointed out that this map is not on the 
record, and has urged that it could not have been before the 
Magistrate at the time when he drew up the proceedings. But 
this map has been referred to in the explanation, which was sub. 
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mitted by the trying Magistrate to the District Magistrate, and it 
may fairly be presumed I think that it was before the Magistrate 
when he made his order. No doubt the map ‘was in the record 
of the previous case under section 145 ; and it seems probable that 
the record of that case was called for .and perused by the Magis- 
trate before he made the order which is complained of, Havigg 
regard to all the facts and circumstances of the ¢ase and the 


materials on the record in my judgment the order was a legal and 


proper order and the Rule should be discharged. 

Suhrawardy, J.—I agree. The facts seem to be that a 
police report was submitted to the Magistrate in which it was 
stated that there was a likelihood of a breach of the peace inas- 
much as the first party was in possession of certain lands from 
which the second party was attempting to dispossess them. Against 
this report of the police there was a protest or sarusí petition filed 
in which the correctness of the police report that the first party 
was in possession was disputed. The second party in fact claim- 
ed to be in possession of the land in dispute. This sarasi petition 
appears to have reached the Magistrate before he had drawa up 
proceedings under section 145 Criminal Procedure Code, On 
these materials before him he drew up the proceedings. It can- 
not. be said that he had not sufficient materials before him to appre- 
hend that there was a dispute concerning any "land within the 
local limits of his jurisdiction." It seems to have been argued on 
behalf of the petitioner that if the Magistrate relied on the police 
report for starting proceedings under sec. 145 Criminal Procedure 
Code he must rely on the whole of it. I cannot agree with this 
construction, The words are “a dispute likely to cause a breach 
of the peace concerning any land and so." If one party is in posses- 
sion and the other is trying to dispossess him, it isa dispute con- 
cerning land. But itwould be a sound exercise of discretion if the 
Magistrate has reason to believe that one party is in possession to 
. pass prohibitory order against the party which is trying to disturb 
the peaceful possession of the other party, Ganpat Singh v. Zhe 
King Emperor (1) and Emperor v. Ram Baran Singh (a). But 
Iam not prepared to go so far as to hold in sucha case that the 
Magistrate had no jurisdiction to start proceedings under section 
145 ‘Criminal Procedure Code. It may bé more proper to take 
preventive proceedings under sectiqn 145 even in such a case and 
maintain the party in possession than to bind the other party 
under section. 107 Criminal Procedure. Code. In my opinion, the 


(1) (1918) 3 Pati. P. J. 287. (a) (1906) 1. L. R. 28 All. 406. 
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Magistrate is not bound to accept the version given by the police 
beyond what he requires for the support of his order under section 
145. If he is satisffed from the police report that there is a likeli- 
hood of a breach of the peace concering any land he is entitled to 
draw up proceedings without accepting the truth of the whole 
of the police report, In this case in my opinion there were 
sufficient matérials before the Magistrate to hold that there was 
likelihood of a breach of the peace ‘and the question ‘of possession 
of the land in dispute was notso clear as to compel the Magis- 
trate to take action under section 144 or section 107 Criminal 
Procedure Code. i 


Let the record be' sent down. 
A. T. y. Rule discharged. 


Before Sir Philip L. Buckland, Knight, Judge, Mr. Justice 
M. N. Mukerji and Mr. Justice Graham. 


THE SUPERINTENDENT AND REMEMBRANCER OF 


` LEGAL AFFAIRS, BENGAL. l .' 
v. 
JNANENDRA NATH GHOSH (ALIAS) JNAN GHOSE.* 


Sentence, enhancement of—Plea of guiliy—Criminal Frocedure Code (AW V of 
1898), Secs. 371(2), 412, 439(6)—'Convicied!. ` 
(Mukerji, 9. Conira,), Where the accused was sentenced under section 
271(2) of the Code of Criminal Procedure on his own plea of guilty, the only 
question which arises in a proceeding for enhancement of sentence is the 


“propriety of the judgment of the Court Which sentenced him, 


Per Mukerji, F: In considering the question whether a sentence should be 
enhanced or not under section 439(6) ofthe Code of Criminal Procedure, the 
Court must know all the facts and circumstances of the case. Un-cross-examined 
testimony of the prosecution witnesses given in the Court of the Committing 
Magistrate is not sufficient for the purpose. Such evidence is not the evidence 
at the trial, . 


* Criminal Revision No 800 of 1928 against the order of D. P. Ghosh Esq., 
Additional Sessions Judge of 24-Parganas, dated the sth June, 1928. 


Vor. XLIX.] HIGH COURT, 


Per Buckland, $: The word ‘conviction’ in the Criminal Procedure Code 
is sometimes used as meaning the Verdict of a jury and at other times in its more 
strictly legal sense for the sentence of the Court. 

Application for Revision under section 435 of the Code ot 
Criminal Procedure by the Crown. 

The material facts appear from the judgment of Graham J: 

The following judgments were delivered : . 

Mukerji, J :—Accused No. r Jnanendra Nath Ghosh alias 
Jnan Ghosh was convicted under section 493 Indian Penal Code 
and sentenced to be detained till the rising ofthe Court and to 
pay a fine of Rs, 500 or in default to undergo rigorous imprison- 
ment for 6 months and the accused No. 2 was convicted under 
sections 493/109 Indian Penal Code and sentenced to pay a fine 
of Rs. 5o, orin default tó undergo rigorous imprisonment for 3 
months, They were convicted and sentenced as aforesaid by an 
Additional Sessions Judge of the 24-Parganas on the 5th June 1928. 
The Superintendent and Remembrancer of legal affairs then moved 
this Court for enhancement of the semences passed upon the said 
two accused. persons and originally the Rule was issued as against 
both of them to.show cause why their sentences should nòt be 
enhanced. Subsequently it was mentioned to the Court that the 
accused No. 2 could not be found and upon thatthe Rule as 
against accused No.1 only was allowed to be proceeded with, 
It has now been heard by us in so far as it concerns that accused 
persons. 

I do not consider it necessary to set out the facts alleged on 
behalf of the prosecution. upon which the charges on which the 
accused: persons were committed to the Court of Sessions were 
framed. It is sufficient to say that the sentences passed on the 
acoused. persons are on the face of them far too lenient. At the 
same time I find it impossible to enhance the sentences upon the 
materials such as they are on the record. To explain what I mean 
I shall have to set out a few facts. 

The order-sheet of the Court of the Judge shows that on the 
charges against the two accuséd being read out and explained 
to them they pleaded ‘Guilty’ and they were convicted on their 
own plea, As reason for the sentence that he passed the Judge 
has recorded: “In consideration of the inability of the prosecution to 
produce the girl who according to the Public-Prosecutor is the only 
important witness in the case and the circumstances of the case, 
I deal with them leniently.” One thing is clear: beyond doubt 
and that is this that without the girl's evidence the case could 
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not go on, but beyond that Iam not at all clear as to what 
actually took place. It may be that though the girl was not 
available, the prosecution were ready to go on with the trial by 
adducing the deposition of the girl taken before the Committing 
Magistrate as evidence at the trial after proving the facts neces- 
sary to be established in order to bring the case under section 33 
of the Evidence Act ; orit may be that the prosecution were not 
in a position to proceed with the trial at all, because the girl was 
absent, On this point there is no affidavit on either side, and I 
am not at all sure that itis not one of those cases in which the 
accused pleads guilty to the charge in the hope of being leniently 
dealt with, the Public-Prose cutor not pressing for severe sentences. 
All this, however, is only of minor importance. 

Now, as far as I could understand the arguments adduced on 
behalf of the Crown, they are to the effect that the plea of ‘Guilty‘ 
should be taken to conclude the accused altogether so that taking 
the facts alleged against the accused by the prosecution we should 
consider what is the proper sentence to be passed, This, in my 
opinign, isa wholly mistaken view of the situation. The plea of 
‘Guilty’ is a plea tothe charge and does inot necessarily amount 
to a confession ofallthe facts alleged. The Court is not bound 
to, but it may, convict the accused on his plea (vide S. 271(2) 
Criminal Procedure Code). The plea operates as a bar, inecertain 
cases, to the preferring ofan appeal exceptas tothe extent and 
legality of the sentence (vide section 412 Criminal Procedure 
Code) By analogy with and also as a necessary consequence of 
the bar as regards appeals, a plea of guilty will perhaps also stand 
in the accused's way ia the matt er ofa revision which he may 
seek for. But when called upon to show cause why his sentence 
should not be enhanced, the accused has the right to show catise 
- gainst his conviction (section 439(6) Criminal Procedure Code). 
This Sub-section does not make any exception as regards the case 
ofa person who has been convicted on his own plea. I do not 
find anything in the words of this Syb-section which would warrant 
an interpretation that the accused while showing cause against his 
conviction is to be held down to his plea of ‘Guilty’. The same 
result would follow if we consider the true nature of a proceeding 
for enhancement of sentence. In such a proceeding the Crown 
takes up the position that the sentence originally passed is to be 
vacated and a new and proper sentence is to be passed: it cannot 
be that a second sentence in addition to the original one is to be 
passed ; because for one offence the law can punish the accused 
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but once, When the Court in such a proceeding is considering 
what is the proper sentence to be passed the accused isin the 
position of a person who has pleaded guilty and convicted but 
not yet sentenced. Under the English Law at such a stage the 
accused is entitled to withdraw his plea of guilty and entera plea 
of ‘Not guilty’ though he cannot do so after sentence Aeg. v. Se 
— (1) ; Reg. v. Clouter and Heath (a) ; The King v. Plummer (3). 
The technicalities of a plea under the English procedure may not 
apply in all their details to the system here, but this isa broad 
principle which, so long as there is nothing in our Code militating 
against it, is in my judgment applicable to this country as well, 
The accused No. 1 in the present case in showing cause through 
his Advocate says that his conviction is not right which means 
that his client is not guilty. 

Nextly, as has been repeatedly said in numerous decisions 
in Indian Courts, enhancement of sentence is a very serious thing 
and so in considering the question whether a sentence should be 
enhanced or not the Court must know all the facts and circum- 
stances of the case, Un-cross-examined testimony of the prosecu- 
tion witnesses given inthe Court of the Committing Magistrate 
can hardly be taken to suffice for the purpose. -Such evidence 
was not the evidence at the trial, and indeed the learned Advocate 
for the accused No, 1 has asked us not to treat-the depositions as 
evidence. ` 

* Forallthese reasons I am of opinion that the proper order to 
pass.is to make the Rule absolute in the following way, namely to 
sét aside the conviction of the accused. No, x arid to direct that 
notwithstanding his plea he should be regularly tried, and if 
congicted properly sentenced. ó 

Graham, J :—In this case a Rule was issued upon the accused 
(now opposite party) to Show cause why the sentence passed upon 
him should not be enhanced, : 

The facts are shortly these: The opposite party Jnan Ghose, 
and a Nepali woman named Padam Kumari were tried before the 
Additional Sessions Judge of the 24,Parganas and a jury on charges 
against the former under section 493 Indian Penal Code and 
against. the latter under sections 493/109 Indian Penal Code. 
Padam Kumari is, it is said, in Nepal and notice could not be 
served on her, — . 


"s (1) (1840) 9 C, & P. 346. (2) (1859) 8 Cox. 237. 
UU (3) (1902) a K. B. 339. . 
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‘The case forthe prosecution was that the accused Padam 
Kumari had brought from Nepal a girl named Chitra Kumari aged 
about 14 years on the representation that she would obtain for her 
a wealthy and suitable husband ; that after keeping the girl with 
her for some time in Calcutta she introduced the accused Jnan 
Ghose asa wealthy suitor, and that thereafter these two persons 
took the girl to a house at.Salkea where a sham marriage cere- 
mony was gone through, thet in fact there was no real ceremony of 
marriage, and that certain things were done, e.g. taking a photo- 
graph, exchange of garlands, and singing by .the parties, so as:to 
deceive the girl into the belief that marriage had been .performed. 
Thereafter sexual intercourse is alleged to have taken -place 
between Jnan Ghose and the girl Chitra’ 

At the Sessions trial both the ac cused pleaded guilty to the 
charges and:the Additional Sessions Judge accordingly convicted 
them thereon and sentenced the accused Jnan Ghose -to be 
detained till the rising of the Court and to pay a fine-of Rs, 500 
or in default.to 6 months’ rigorous imprisonment, -while the accused 
Padim.Kumari was-sentenced to-be detained till the rising of the 
Court and to pay a fine of Rs. go, or in default to rigorous 
imprisonment for 3 months. Thereafter the petitioner, the 
Suporintendent and Remembrancer .of Legal Affairs, applied for 
and obtained this Rule. ° 

The question is whether any case has been made out for inter- 
ference, There can be no doubt in my opinion.that the sentences 
inflicted (we.are concerned however now with the case of Jnan 
Ghose only) are wholly inadequate for an offence of this . descrip- 
tion, There are one or two matters howe ver which require .con- 
sideration, The first of these is as to the effect of Sub-sectign 6 
of section 439 Indian Penal Code where there is:a plea.of guilty. 
‘That Sub-section reads as follows “Notwithstanding anything con- 
tained in this section, any convicted person to whom an oppor- 
tunity has-been given.under.Sub-section (2) of showing cause why 
.his sentence should not be enhanted shall in showing cause, be 
entitled to show. cause .against‘his conviction," 

“In, my opinion this provisa, .for,it is in-t he nature of a proviso, 
can bave no application where there is a plea of guilty, since 


that, as itseems.to me, concludes the matter, and it is not pos- 


sible to go behind such a plea The only circumstance in' which 
it would, I think, be open to an accused to go behind the plea and 
reopen the matter of his conviction would be where :he could show 
that there was some mistake in recording the ‘plea, and that he did 
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notin fact plead guilty. No allegation of the kind is made here. 
That being so we must I think, proceed:on the basis that it was 
properly'recorded, and means what it says. vfz that the accused 
acknowledged his güilt. 

‘In this connection reference may be made to section 412 of the 
Code which lgys down that where'an accused :person has pleaded 
guilty and has been'convicted by a Court of Sessions or any Pre- 


sidency ‘Magistrate or Magistrate of the rst Class on such plea, 


there shall be-no-appeal except'as to the exterit ‘or legality of the 
sentence, In view of this section it'cannot I think ‘be held that'an 
accused who has:pleaded'guilty is entitled under sub-section 6 of 
Section 439 to “show cause against his conviction." Those ‘words 
are, as'ibseems to me, appKcable only where the accused has been 
convicted on the evidence,'and in thdt case'and ‘that‘case dhly ‘he 
is'entitled 'to show that ‘the ‘conviction is wrong 'eithdr upon 
the facts, or through ‘some error of ‘law, 

- In the’citcumstahcés'of the present ‘case the petitioner having 
pleddéd guilty the’ Only quéstioh Which ‘in my judgment 'arises'is 
Whether the‘senteiice is‘'adequate dr dt. Speaking ‘for ‘myself-I 
should Hot be dispbsed to'intdrfere if'the 'sehtëhce ‘inflictéd 'éóulà 
be considered to bs in any way  appropiidte. ‘It "appears to ‘me 
however to“be-altogether inadequate. In’ my bpitiión therefore the 
Rüle should be máde- absolute ahd I'wóüld sét aside the séntence 
and'diféct that’in ‘lich thdtéof the accused Jian Ghose should 
‘Siiffér rigorous imprisolimentfor three yéars while maintaining the 
séritenée ‘of’ fine. 

' 'On'&ccoünt of this ‘difference, His “case was laid ‘before Mr; 
Justice Buckland. 

éMr, Anil Giada: Roy Chowdhiiry for the Crown. 


i “Wr, : ‘Langford Jamás (Counsel) and Mr. Satindra Nath Mukher- 
je ‘for the Accused, (OC A. v. 


. The following fadgsüeát was: Tdni: : 


‘Buckland, J :. Thisis & rile'calling ‘upon the'two ‘accused to 
‘show cause why tlie sentence ‘passéd ‘upon ‘thera Should not ‘be 
Serilianced. Jnaiiehdra Nath’ GliQse hiis beeh‘convicted by ‘the Addi- 
‘tidndl’ Séasidtis Judge’ of tHe-24 Parganas upon ‘His plea ‘of ‘guilty 
'ünd'senténced undér Séction 493. Indian '"Pénal Code-to ‘be detain- 
ed till the rising of the Court apd to pay a fine of Rs. goo 'or'in 
defaiilt tó'utdergo'fijorous imprisohmerit for'6 ‘months. The Rule 
*his/hót beén ‘procééded "with 'dgairist the’ othér ‘acctiseil’as se 
could not be foumd, Owing to a difference'of opinion between my 
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learned brothers Mukerji and Graham JJ. the case has been laid 
before me under section 429 Criminal Procedure Code. 

The case for the*prosecution was that a girl of about 14 years 
of age named Chitra Kumari was brought from Nepal by the accus- 
ed ?adam Kumari on the representation tbat she would, obtain a . 
suitable husband for her. After keeping the girl for some time 
Padam Kumart introduced Jnanendra Nath Ghose. By a cere- 
mony of mock marriage which was gone through at Salkea the 
girl was led to believe that she was married to Jnanendra Nath 
Ghose and sexual intercourse is said to have followed. 

Section 439 (6) of the Code of Criminal Procedure provides that 
any convicted person to whom an opportunity has been given 
of showing cause why bis sentence should not be enhanced shall 
in showing cause, be entitled also to show cause against his convic- 
tion. The accused has appeared through his advocate both before 
my learned brothers and at the hearing before myself for the pur- 
pose of so showing cause, and it is claimed that by virtue of the 
right which the section gives him he may withdraw his plea of 
guilty notwi thstanding that on an appeal by himself he would, by 
reason of section 412, only be permitted to question the extent 
or legality of the sentence, 

It does not suffice, in my opinion, in order to ascertain what are 
the rights under section 439 (6) of a convicted person who has 
pleaded guilty, to refer to section 412 and to contend that by virtue 
of the section he has rights which are denied him by the earliat 
section, A more correct way to arrive at a solution of the queation 
is to determine meaning of the word ‘conviction’ in its application 
to the circumstances of the case. 

It has been said that at common law in strictness a convictjon 
consists of verdict, judgment, and sentence (Archbold’s Crim, Plead- 
ings 27 th. Ed. 237). The word is undoubtedly verbum acquivo- 
cum, tis sometimes used as meaning the verdict of a jury and at 
other times in its more strictly legal sense for the sentence of the 
Court [Burgess v. Boetefeur andeBrown (1) ], Thus though a 
prisoner may be said to have been convicted by the jury, a more 
correct legal phraseology requires this to be expressed by saying 
that he has been convicted by the Court upon the verdict of the 
jury. Also he may be convicted by the Court upon his own plea of 
guilty. . 

The Criminal Procedure Code uses the word in both senses. 
For instance, in section 307 (3) it refers to an “offence of which the 

(1) (1844) 7 Man. & G. 481 (504.) s 
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jury could have convicted him upon the charge framed and placed 
before it,” while section 271 (2) provides that if the accused 
pleads guilty the plea shall be recorded and he may be convicted 
thereon. It is unnecessary to multiply instances of which many 
can be found in the statute. 

In order to know the sense in which the word is used 
in section 439 (6) in its application to any particular case 
itis necessary to enquire what has happened. In this case 
the accused was convicted under section 271 (a) on his 
own plea of guilty, and that being so the conviction against 
which he may show cause is the conviction by the Court 
that is to say, the judgment of the Court which sentenced 
him, Against that conviction he may show cause. I apprehend 
by for instance, contending that there was some defect in the pro- 
ceedings or that the facts to which he confessed by his plea of 
guilty do not amount to an offence or the offence of which he has 
been convicted (Reg v. Brown) (1). That however is not the case 
here and I make no attempt to say what might be allowed in other 
circumstances. I am however clear that he cannot go behind, his 
plea of guilty asa confession of the facts charged. Nor is he 
entitled to withdraw his plea. As I have endeavoured to show 
the meaning of the word ''conviction" in the section in its rela- 
tion to his case limits the accused to impugning the judgment 
ofthe Court, Indeed, the withdrawal of a plea of guilty is a 
totally different matter. Actually there is no provision in the 
Criminal Procedure Code which allows that to be done though 
Ihave no doubt that the Court would permit it in a proper 
case, The English authorities moreover agree that the leave 
ofthe Court isrequired and that such leave cannot be given 
aftef sentence, that is judgment, has been pronounced. [ Reg v. 
Clouter and Heath (2), Reg v. Sell (3), The hing v. Plummer (4)]. 

In this case the accused has been sentenced and the sole 
question to be considered is the propriety of the judgment of 
the Court which sentenced him, From the accused's standpoint 
that may involve consideration of the question whether the Court 
was entitled in law to pass such sentence upon him, but no such 
point has been taken on his °behalf. From the standpoint of 
the crown the question is whether the sentence is sufficient. 

My learned brothers, though they have had the misfortune to 
differ, are at one in their view of thé sentence passed, which they 


(1) (1889) 24 Q. B. D. 351. (2) (1859) 8 Cox. 237, 
(s) (1840) 9 C, & R 346. (4) [1902] 3 K. B. 339, 
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describė asfar too, lenient and as: altogethen inadequate, This 
view share, “The learned: Sessions J udge.has:said that in consi- 
deration of, in addition to the. circumstances. of the. case, the, 
inability. of. the prosecution to, produce the girl, who according to 
the Public Prosecutor was the only important witness in.the case, 
he dealt leniently with the accused. Iam unable. to. under- 
stand. that this can..affect the quantum of sentence though. a. plea 
of guilty: will generally influence the Court, : A 

The Rule will be .made absolute: the sentence will: be set 
aside:andI order that Jnanendra Nath Ghose. alias Jnan. Ghose. 
do.undergo eighteen’ months’ rigorous imprisonment and pay a 


‘fina.of Rs, 5oo.and.in. default of payment that he ,shall: undergo, 


rigorous imprisonment for a further term of sixmonths, 


"A. T. "M. eoo. 1 i5. Pile made absolute, 


=) xa d "né 


G . LP 
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FULL BENCH. 


Before: Sir George Claus Rankin, Knight, Chief Justice, Sir Charu 
Chunder Ghose, Knight, Judge, Mr, Justice B. B. Ghose, 
Mr, Justice Panton and Mr, Justice 
M. N. Mukerji, e 


LAKSHAN CHANDRA NASKAR Civil. 


— 


9. 1929. 


RAMDAS MANDAL^. dieci is 


Bjeciment, suit for—Sale after gatísfactien of decree— Adjustment or satisfaction 
of decree not certified te execution Court—Fudgment debtor, if can* plead in 
ejectmen? suit against dim, invalidity of execution sale— Laches —Ciell 
Procedure Code (Act V of 1908), Sec 47, O. 2: R. 2(3)—Remedy of judg- 
ment-debior against decree-holder—" Skali be determined by the Coyrt 
executing the decree’’—Furisdi ction—Exccution sale—Fraud—Evidence 
Act (1 of 1872), Secs 40, 44. 


An objection to an execution sale on the ground that the decree in execution 
of which the sale took place was satisfied priur to the sale cannot be pleaded 
by the judgment-debtor by way of delence in a suit by the plaintiff as purchaser 
for possession of the property sold in execution of the decree. 

A judgment- debtor cannot loose by laches his right to impeach the sale of e 
property in execution of decree, by allowing his objection that the decree was * 
satisfied by adjustment—the adjustment not being certified to the Court by the 
judgment-debtor wi.hin go days prescribed by article 174 Sch. 1 of the Limitation 
Act—dismissed for default. 


Order 21 rule 2 is to be read with section 47 of the Code of Civil Procedure . 
in considering what consequences the legislature has intended to attaeh to a 
failufe on the part of a judgment-debtor who has satisfied the decree, to get the 
satisfaction or adjustment recorded under order af rule 2. 


Clause 3 of tule 2 of order 21 of the Code of Civil Procedure is not intended 
by the legislature to be provisional. it is not intended asa means whereby the 
execution Court may carry out its work with celerity but subject to the judg- 
ment-debtor's right to set it all aside by appropriate proceedings based on the 
ground of fraud or on other grounds, 


A judgment debtor who has failed to have an adjustment recorded under 
order 21 rule 2 of the Code of Civil B£ocedure can neither bring a suit to set 
aside the sale on the footing of the adjustment nof apply under section 47 for 


* Full Bench Reference No : of 1929 in Appeal from Appellate Decree 
No, 2260 of 1927, against the decree of Babu Suryamani De, Subordinate Judge; 
and Court of AHpore, dated the 13th June, 1927, reversing that of Babu Surendra 
Nath Sen, Mukit, 3rd Court, at Diamond Harbour, dated the 1st April, 1926. 
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any such relief. The former course is forbidden by section 47 and the latter by 
clause 3 of rule 2 of oxder 21. He may bring a suit for damages for the decree- 
holder's breach of contract or for recovery of the monéy paid under the adjust- 


ment. Whether damage be recovered or not, the gale in execution will 
stand. : 


, 


A question between plaintiff and defendant as to whether the decree has bean 
satisfied or isa deoree of which the plaintiff is entitled to have ekecution is one 
of a class of questions which “shall be determined’? by the Court executing the 
decree. This means that the Court executing the decree is given exclusive 
jurisdiction over this matter as being one which relates to execution. 


The ordinary rule on questions of jurisdiction is that relief which a Court 
cannot give to a plaintiff it cannot give at all. Itis only in a Court which has 
jurisdiction to grant specific performance or rescission of a contract or the setting 
aside of a conveyance (hat a defendant can makê good a defence which depends 
upon his right to have such relief : Mostyn’s case (1) and other cases. 


One part of the purpose ofsection 47 of the Code of Civil Procedure. is that 
as between parties and their representatives the act of the Court in effecting a 
sale is to confer title to property and not merely titie.to litigation: Prosunso 
v. Kali Das (2). Another part of its purpose is to ensure that execution matters 
shall pe dealt with by the executing Court and on the principles laid down for 
execution cases. The prohibition of a suit isa provision in aid of the previous 
direction which means, that questions within the scope of the section shall be 
determined in execution and not otherwise. 

Bhiram Alií's case (3); Nilkamal v. Sahnabi (4); Durga Charan v. 
Karamat Khan (5); Chandramoni v. Halijenmessa (6) and Suradhami v. 
Site» (7) ovetruled on this point. Venkataramanachariar’s case (8) ; Thatki 

` Naick v. Kondu Reddi (9) and Munishi China v, Munishi Pedda (10) dissented 
‘from. Ramsona v. Naba Kumar (11) approved. 


,. Section 44 of the Evidence Act refers, not to all judgments, orders, or decrees 
that may be put in evidence, but to those only which are relevant under sections 
; 40, 41 Or 42. 
* 
Section 40 of the Evidence Act applies toa case in which the Court has 
. jurisdiction to decide a matter and one party gays that it «hould not do so because 
that matter has been decided before. 


Appeal by the Plaintiff n 
(1) (1876). 1 C. P. D, 145. 
(2) (1892) L. R. 19 I. A. 166; 1. L.'R. 19 Calc, 683 (689). ^ ': i 
*(3) (1897) 1. L. R, 24 Calc. $55. B: (4) (1899) I. L. R. 26 Calc. 946. 
220 (5) (1903) 7 C. W. N. 607. - - (6) (1908) 9 C. L. J. 464. 
cU b (7) (1922) 27 C. W. Ny 280. T (8) (1904) Io M. L. J. r E 
F>”: (o) (1908) I. L. R. 32 Mad. 242, (10) (1920) 41 M. L. J. 261, 


77 (11) gri 16 C. W. N. 805 (809). 
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Suit for possession, 

The plaintiff got a money decree against the desint some- 
time in rg1o. In execution of the said decree, the defendant put 
in an application on the 24th September, 1914, under section 47 
of the Code of Civil Procedure, alleging that the decree had been 
satisfied by the execution of a Kobala by the defendants in favour 
of the plairtiff on the r1th September, 1913, which was marked as 
Ex. B in the present case, The defendants did not proceed with 
the said application and allowed it to be dismissed for default. 
The execution case thereafter proceeded resulting in a sale on the 
gth January, 1915, ofsome of the defendants properties. The 
plaintiff purchased the said properties, and took delivery of posses- 
sion through Court on the 26th May, 1916. He was dispossessed 
of some of the properties by the defendants on the r4th February, 
1919. Hence the present suit for recovery of possession and 
mesne profits was filed on the 3rd January, 1925. The defendants 
contended that the execution case and the sale was fraudulent as 
the decree was satisfied by the execution of a Kobala dated the 
zith September, 1913 and raised the same objections as were 
raised in the application under section 47 of the Code of Civil 
Procedure. The defendants also filed an application under O. ar 
R. 98 of the Code of Civil Procedure for setting aside the sale on 
the 18th February, 1925 which was heard and decided against 
them in July, 1925. The decree of the first Court dismissing the 
suit was reversed on appeal, The second appeal coming on before 
Mukerji and D. N. Mitter, JJ. the following order of reference was 
made. 

Mukerji & Mitter, JJ. :—The question of law falling. for 
determination in this appeal depends on facts which have not bees 
disputed before us. The relevant facts are as follows :— 

Plaintiff, now appellant, got a decree for money against. the 
defendant, now respondent, and his brother and: in execution of 
that decree purchased 3 cottahs and 334 chittaks of land which are 
comprised i in the 3 schedules to the plaint. He took symbolical 
possession on the 26th of May, 1916, and was dispossessed by the 

defendant on the 14th of May 1919. On the a4th of September 
1924 . the defendant filed an objection under section 47 of the 
Code of Civil Procedure in which he pleaded that the decree had 
been satisfied but this objection case was. subsequently dismissed 
for default. It is alleged by the defendant „and -has „been: . found 
by the lower appellate. Court that the decree was: satisfied, infull 
by | the. execution of a deed: of sale of ro.cottahs: of land.: by'the 
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defendant in favour of the plaintiff, This adjustment or satisfaction 
of the decree was not notified to the Court. On the r8th 
February 1925 i.e. nforethan ro years after the sale, the defen- 
dant made an application under order XXI rule go to set aside 
the sale on the ground that it was fraudulently brought about 
after suppression of the sale processes, That application was dis- 
missed on the ground that it was barred by limitation, The 
lower Appellate Court has dismissed plaintiff’s suit. 

In appeal the plaintiff contends that it was not open to the 
defendant to raise the question that the sale passed no title to the 
plaintiff as the decree in execution of which the sale took place 
had been fully satisfied prior to sale. It is contended that the 
validity of the sale cannot be attacked by the defendant ia the 
present Suit as all objections tothe sale could have been raised 
in the execution proceedings by the judgment-debtor, 

There seems to be a clear conflict of opinion on this question, 

There is a current of decisions of this Court which lay down 
that all objections to the sale that might have been but were not 
raised, in the execu:io1 proceelings by the judgment debtor might : 
be pleaded by way of defence in a suit by the purchaser for posses- 
sion of the property that was sollin execution of the decree, See 
Bhiran Ali v. Gopi Kanth Shiha (1) ; Mil Kamal Mukerjee v. 
Jahnabi (2); Durga Chiran Agradint v. Karamat Khat (3); 
Chandramoni Sihı v. Halijennessi Bibi (4); Suradhani Dutta v. 
Sitoo Sheikh (5). . 

On the other han! there are decisions to the effect that ifa 
party to the suit or his representatives-in-interest refrained from 
raising a question falling within the purview of section 47 of the 
Code of Civil Procedure they are precluded from raising such 
questions by way of defence in any subsequent suit by the pur- 
chaser to recover possession ofthe property sold in execution. 
See Mohan Singh v. Panchanan (6); Sheikh Murullah v. Sheikh 
Burullah (7); Dwarka Nath Pal v. Tarini Sankar Roy (8). In 
the last two cases it was held that where the defendant in a suit 
for possession by the auction purchaser had full knowledge of the 
execution proceedings and did not object to the sale it was not 
competent to such defendant to resist the purchaser after confir- 
mation of sale. Itisinthe light of this circumstance which was 

(1) (1897) I. I. R. 24 Calc. 355. , (a) (1899) I. L. R. 26 Calc. 946. 
(3) (1903) 7 C. W. N. 6o7. (4) (1908) 9 C. L. J. 464. 

(5) (1922) 27 C. W. N; 280. (6) (1926) 1, L. R, 53 Cale, 837. 
(7) (1905) 9 C. W. N. 972. (8) (1907) 1. L. R. 34 Cale. 199.. 
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present in the last two cases, viz. that the defendant had know- 
ledge of the execution proceedings and did not take any objection 
to the sale notwithstanding such knowledge that Mr. Justice Page 
has tried to reconcile the divergent rulings to which we have 
referred, See Beni Madhab Mandal v. Rai Charan (1). 

It seems to us, however, that it is not possible to reconcile the 
conflicting decisions, The cases of which Shira AR v. Gopi 
Kanik (a) is a type affirm the proposition that an objection to 
the validity of an execution sale may be raised by way of defence 
in a regular suit although the objection is one within the scope of 
section 47 of the Code of Civil Procedure to which corresponded 
section 244 of the Code of 1882, On the other hand the cases of 
which Dwarkanath v. Tariai Sankar (3) isa type support the view 
that the validity of the sale cannot be impeached collaferally. 
This divergence of opinion was noticed so far back as rgto in the 
case of Khoda Bux v. Sadu Pramanick (4). 

The decision of the Judicial Committee of the Privy Council in 
the case of Ramabhadra v. Kadiriyasami Naicker (9), does not set 
the conflict at rest as it decides that under section 47 of the Gode 
of Civil Procedure the title of the purchaser can be questioned 
only by a petition in the execution proceeding and not by a separate 
suit and when a petition is barred by limitation the sale cannot be 
questiorfed. It does not decide what the position would be if the 
judgment-debtor in spite of the sale continues in possession and is 
sued in ejectment by the auction purchaser. 

In the present case the objection as to satisfaction of the decree 
was raised under section 47 of the Code of Civil Procedure but 
was allowed to go by default. The dismissal of the application 
under order ar rule go to set aside the sale cannot bar the present 
suit as the scope of the application is limited to fraud and 
irregularity in publishing or conducting the sale and is not intended 
to cover the case of fraud in executing a decree which has already 
been satisfied, although such question was in fact raised in the 
application in the present case, e 

In view of the conflict of decisions indicated above the question 
that has to be answered is :—Whether an objection to an execution 
sale on the ground that the decree in execution of which the sale 
took place was satisfied prior to the sale might be pleaded by way 

(1) (1938) 33 C. W. N. 165. è 
(3) (1897) I. L. R. 24 Calc. 355. (3) (1907) I, L. R, 34 Calc, 199. 
(4) (1910) 14 C. L. J. 620. 
(€ (1931) L. R, 48 I. A. 1553 I. L. R. 44 Mad. 483. 
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gf defence in a suit by the purchaser for possession of the pro- 
perty sold in execution of the decree although such objection was 
raised in execution proceedings but was .not determined on account 
of the laches of the judgment-debtor in allowing the objection case 
to be dismissed for default ? 

This question is a particular phase of a more general daton 

that often comes up before the Court and on which t¥o conflicting 
views exist, namely, whether the expression “and not by a separate 
suit" in section 4/, Civil Procedure Code, includes a case in which 
a question of the character mentioned in the section is raised by 
way of defence in a suit * 
_ As the questions have arisen in connection with an appeal from 
an appellate decree we refer the appeal for final decision to a Full 
Bencheunder chapter VII, rule 2 of the High Court Appellate Side 
Rules. 

Mr, Sarat Chandra Jana for the Appellant: Section 244 of 
Act X of 1877 is similar to section 244 of Act XIV of 1882. 
Section 244 of Act XIV of 1882 was amended: by section 47 of 
Act V of 1908, The expression “Any other question” was changed 
into “all questions.’’ This was in conformity with the decision in 
Prasanna v. Kali Das (1). The scope was made wider by the 
amendment. The views expressed by their Lordships of the Privy 
Council in Ganapathy v. Krishnatiachariar (2), Ramabhadra Naidu 
v. Kadiriyasami Naicker (3) and Motilal Hirabhai v. Bai Mani 
(4) are in very wide and general terms. A liberal constructign 
should be placed upon secti on 47 ; see Beni Persad v. Lokki (5) ; 
Adhar Mani v. Monmat ha (6); Deno Bundhu v. Hari (7) and 
Kayem Biswas v. Bahadur (8). 

This objection could have been raised by the defendant under 
section 47 and was raised by him, It relates to the satisfaction or 
discharge of the decree and between the parties tothe decree. 
Hence it is a question within the scope of section 47. The 
judgment-debtor in the present case did not come within 90 days 
of the alleged satisfaction of the decree. Under O. ar R. a of the 
Code of Civil Procedure the said objection could not have been 
entertained by the execating Court. The judgment-debtor dogs 


* 
(1) (1892) L. R, 19 1. A. 166 ; I. L. R. 19 Calc. 683 (689). sm 
~ (2).(1917) L. R. 451. A. 54 ; L L. R. 41 Mad. 403 - - E 
(3) (1921) L. R. 48 1. A. 155 y L L. R. 44 Mad, 483-. 3 , 
(4) (1924) L. R. 5a l. A, 137. (5) ( 1898) 3 C. W. N. 6. "s 
(6) (1901) 6 C. W. N. 279. (7) (1903) Ih L. R- 31 Cale. 480. + 
(8) (1924) 41 C. L. J. a2... , : Cig MONT EE MEET 
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notallege that the decree-holder "kept him out of the knowledge 
of his right to apply within the prescribed time to the executing 
Court, ór that he was lulled into a sense of security by any fraud 
of the decree-holder. If the judgment-debtor does not avail of his 
right to apply to the executing Court to have the satisfaction of the 
decree recorded under O, 21 R. 2, he cannot take advantage of 
his own negligence and turn round at any time and plead the same 
defence, His remedy may bea suit for damages, but he cannot 
` faise any objection as to adjustment or satisfaction of decree. _ 


Section 47 of the Code of Civil Procedure gives ample scope to 
all the parties to the decree to plead matters relating to execution, 
satisfaction and discharge of the decree and it makes no difference 
in principle whether the said matter comes before the Court in a 
subsequent suit either as an attack ora counter attack i.e? either 
raised by the plaintiff or by the defendant ; the reagitation of the 
said matter is barred by the principle of section 47:  Mwruilah v. 
Burullak (1)!; Dwarka v. Tarini (2) ; Ramsona v. Naba Kumar (3); 
Bepin v. Sasi (4); Mohan Singh v. Panchanan (5) and Beni 
Madhab Mandal v. Rai Charan Ari (6) are in my favour, ‘In 
Gokulsingh v. Kisan Singh (7) and Lala Ram v. Thakur Prasad 
(8) the same view has been taken. Sub-section (2) of section 47 
shows that a suit can be treated as an application under section 47 
and af application under section 47 asa suit, A defence ina 
suit has been treated as a substantive application under section 47 
in Zalman Das v. Jagannath (9) and Thathu Naich v. Kondu Reddi 
(10). . 

An application under section 47 is governed by article 181, 
Sch. I of the Limitation Act. The right of the judgment-debtor 
to snake an independent application is barred and his remedy to 
have the sale set aside is also barred under article 12, Sch. I of 
the Limitation Act. Hence he should not be allowed to raise the 
same defence which he could not have raised by way ofa suit : 
Ramsona v. Naba Kumar (3) and Begin Behari v. Sasi Bhusan (4). 

The defendants allowed the'&pplication under section 47 to go 
by default, “It is to be taken as a decision against them and the 
doctrine of constructive res judigata would apply : Upendra Nath 
v. K. P. Dutt (11) ; Dip Prakash v, Bokra Dwarka Prasad (1a) 


(1) (1905) 9 C. W. N. 972. . (2) (1907) I. L. R. 34 Calc. 1 

v (1911) 16 C. W. N. 805. * (4) (1913) 18 C. W. N. 766. m 

(5) (1926) I. L. R. 53 Calc, 837, (6) (1928) 33 C. W. N. 165. 

(7) (1910) I. L. R. 34 Bom. 546. (8) (1918) J. L. R..40 All. 680. 

(9) (1900) I. L. R. 22 AM, 376. (10) (1908-9) 1. L, R. 32 Mad. 242. 


(11) (1926) 43 CL. J. 596. (12) (1925) I. L, R. 48 All; aor. 
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and Khoda Bux v. Sadu Pramanick (1). 

Bhiram Ali's case (a); Nil Kamal v. Jahmabi (3) ; Durga 
Charan v, Karamat, Khan (4); Chandramoni v. Halijennessa (5) 
and SwradAani v. Sitoo (6) were wrongly decided, Two of the 
learned Judges who were parties to the decision in the case of 
Durga v. Karamat (7) held different views in Afurudlak v. Burullab 
(8) and Dwarga v. Tarini (9). The decision in Suradhani v. Sitoo 
(6) was by two learned Judges, one of whom took a different view 
in Mohan Singh v. Panchanan (10). The later decisions are all in ^ 
my favour from Dwarka v. Tarini (9) downwards except the solitary 
case of Suradhani v. Sito (6). 


Mr. Hem Chandra Dkar forthe Respondent: As the appli- 
cation for execution was not filed till sometime after go days, the 
judgment-debtor could not have availed himself of the plea of 
satisfaction at any stage of the execution proceedings: See O. st 
R. 2(3). This is the only occasion when the judgment-debtor can 
successfully raise the plea and it should be adjudicated upon, The 
right to raise a plea by way of defence is unlimited, subject to 
res judicata and estoppel. There is no question of estoppel and the 
referring Judges have fou id that there has been no res judicata, 


Section 47 of the Code of Civil Procedure does not prevent the 
judgment-debtor from raising such a defence ina subsequent suit 
brought by tbe decree-holder. The earlier part of section 47 is 
addressed to the Court executing the decree and throws a compul- 
sory duty oa such Court to decide certain matters mentioned if 
the section. It declares that under no circumstances can the 
executing Court refuse to adjudicate upon those matters, The 
latter part of the section "and not by a separate suit” is addressed 
to an intending litigant and is meant to curtail his right of bringing 
a new suit, “By” means “by the causation cf”. That is the inten- 
tion of the Legislature, otherwise the word ''in" should have been 
used for the word “‘by.” This view is supported by the scheme of 
the chapter andthe heading under which the section appears. 
The chapter deals with execution, « The first heading deals with 
the Courts by which decree may be executed. Then follows the 
third heading "questions to be determined by Court executing 


(1) (1910) 14 C. L. j. 620, (2) (1892) L. L. R. ag Calc. 355. 
(3) (1899) 1. L. R. 26 Calc. 945. , (4) (1903) 7 C. W. N. 607. 

(s) (1908) 9 C. L. J. 464. (6) (1922) 27 C, W. N. 28o. 

Ur) (1903) 7 C. W. N. 607, (8) (1905) 9 C. W. N. 972. 


(9) (107) I. L. R. 34 Calc, igg, (10) (1926) 1, L, R. 53 Cale. 837, 
. 
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decree.” This heading therefore is mainly intended to detail the 
functions of the executing Court, Section 4 is therefore an 
enabling section so far as the executing Court is concerned and 
should not be interpreted as limiting the rights of a litigant except 
to the extent those rights are explicity limited. As to the utility of 
headings in the interpretation of a section see Hammersnfith 
and City Railway Co. v. Brand (yY(per Lord Chelmsford— “Heading 
may be usefully referred to") ; Basters Counties and the London 
and Blackwall Railway Co. v. Francis Marriage (2) (per Channel, 
B—“‘Heading is a better key than a epreamble") and Toronto 
City v. Toronto Railway Co. (3) (per Lord Collin—“ Heading is 
to be regarded as giving the key to the interpretation of clauses 
ranged under it), : 

There is a confusion in interpreting in making the earlier part 
of section 47 to mean that no Court other than an executing Court 
should deal with the matters mentioned in the section, A positive 
enactment does not necessarily imply the negative. Such an inter- 
pretation renders the latter part of section 47 meaningless, The 
true rule of interpretation is to adopt that interpretation hich 
will give some effect to the words rather than that which will give 
none: Cargo Ex “Argus”? Gaudi! v. Brown (4). and Green v. The 
Queen (5). The phrase “ not by a separate suit " appearing at the 
end of section 47(1) must be taken as speaking'the last intention of 
the Legislature: Zhe King v. The Justices of Middlesex (6). 

* The principle laid down by Banerjee J. in Biram AJ v. Gopi 
Kanth (7) is the correct principle. The next case is Ni Kamal v. 
Jahnabi (8) decided by Macpherson and Stevens JJ. and then the 
case of Durga v. Karamat (9), decided by Brett and Mitra JJ. 
following Bhiram Ali v. Gopi Kanth (7). The decisions of this 
Court were so long uniform . The first conflicting decision was 
pronounced by Mitra J. in Muruliah v. Burullah (10), This con- 
flicting decision’ was pronounced only a month after Mitra J. 
decided Durga v, Karamat (9) and without any reference to that 
case, This decision should not be regarded as an authoritative 
pronouncement on the interpretation of section 47, It nowhere 
deals with the interpretation of gection 47 and bases its decision on 
the knowledge or otherwise of the execution proceedings by the 


judgment-debtor. 
(1) (1869) L. R. 4 H. L. 171 (203). fa)e(1860) 9 H. L. C. 32(41). 
(3) (1907) 76 L, J. P. C. 57. (4) (1872-3) L, R, 5 P. C; 134. 
(5) (1876) 1 App. Cas, 513. (6) (1831) a B. & Ad. 818. 


(7) (1897) I. L, R. 24 Calc, 355. (8) (1899) L: L. R. 26 Calc. 946: ` 
(9) (1903) 7 C. W. N. 607. (10) (1905) 9 C. W. NJ 972. 
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Cm. [Rankin, C. J.—That is a matter to be looked at for the purpose 
1929. of limitation]. n 

Lakshan Chandra Yes. Ratherthe case follows Durga v. Kali (1), the facts of 

Naskar which are totally different, There after a sale was confirmed and 


Ramdas Mandal. order for delivery of possession was made, the judgment-debtor 
— applied under section 47 for setting aside the sale as the land sold 
was not saleable. "The application was refused, their Lordships 
holding that “ifthe judgment-debtors were parties to the order for 
confirmation or were aware of it and did not appeal against it they 

- are now precluded from qifestioning the sale”. 


The case of MuruZah v. Burullah (a) was followed in Dwarka 
v. Tarini (3). This case sim ply follows,the above case and does 
not advance any argument in support of the principle there laid 
down. 


The uniformity of decisions, broken by the above two cases is 
again continued in Chandvamoni v, Halijennessa (4). decided by 
Sharfuddin and Coxe, JJ. The case is important for two reasons t 
It arrives at the conclusion after discussing the interpretation of 
section 47. And it lays down that the judgment-debtor is entitled 
to a plea by way of defence even if that- plea involved the setting, 
aside of the sale certificate. 


` The next case is SuradAani v. Sitoo (5), decided by Walmsley 
and Surawardy, JJ. where this principle was again accepted and 
the judgment-debtor was allowed to raise his defence. 


The latest case is Beni Madhab Mandal v, Rai Charam(6) de- 
cided by Page and Mullick, JJ. Their Lordships, after reviewing 
the earlier decisions both for and against the interpretation admit- 
ted the force of the interpretation I am now contending and poiffted 
out the use of the word “by” in the phrase “and not by a separate 
suit. Had the phrase been "and not in a separate suit" the 
judgment-debtors! plea might be said to have been barred. Their 
Lordships thereafter came to a different conclusion on other 
grounds mainly on a ground of reconciliation between the conflicting 
series of decisions which should not influence this Court. 


The same view is held by the Madras High Court: See 
Venkataramachariar v, Meenat (7) and Munishi China v. Pedda (8). 


(1) (1899) I. L. R. 26 Calc. 727. (2) (1905) 9 C. W. N. 972. 
(3) (1907) I. L. R. 34 Cale. 199. (4) (1908) 9 C. L, J. 464. 
(5) (1922) 27 C. W. N. 280. - . (6) (1938) 33 C. W. N. 165, 


(7) (1909) 19 M. L. J. 1. (8) (1920) 4i M, L. J. 261. 


Vor, XLIX.] HIGH COURT. 


Lala Ram v. Thakur Prasad (1) has been over-ruled although 
on other grounds by Katwari v. Sitaram Tiwari(2). 


On the interpretation of section 47 the judgment-debtor is 
entitled to his defence. Suppose the decree-holder notwithstanding 
an agreement not to execute the decree, executed the same. The 
judgment-deptor brings a suit for damages. The decree-holder 

“contends that the decree was never satisfied. Can it be said that 
the decree-holder’s plea is barred as the plea relates to satisfaction 
of decree? The answeris no: See Poromanand v, Kkepoo(3) and 
Iswar Chandra Dutt v. Haris Chandra Dutt (4). 

[Rankin, C.J.: But you are asking for a relief which can only 
be given by setting aside a sale certificate. What weight should in 
your submission attach to & sale certificate ?]. 

O. ax R. 94 provides for the issue of a sale certificate after the 


sale has become absolute, and the sale becomes absolute after the" 


Court makes an order confirming the sale. O., 21 R.9a. A sale 
certificate or its condition precedent namely, the conclusiveness of 
the sale is therefore as much open to challenge as an order con- 
firming the sile. The only way in which an order of confirmftion 
cannot be challenged is mentioned in O. 21 R., 92(3). It precludes 
certain parties from bringing a suit ; it does not contemplate the 
barring of achallenge by way of defence in a subsequent suit : 
Chandramoni v. Halifennessa (5) where it was observed "In the case 
we have quoted and some of the cases which it followed sale 
certificates had been issued and it appears to us clear from these 
cases that if a defendant is not put out of Court by section 244 nor 
is he affected by section 316 Civil Procedure Code.” Contrary view 
was taken in Jagneswor v, Kailash (6). This case was decided on the 
integpretation of the clause “and thereupon the sale shall become 
absolute," This clause was however inserted to attract the operation 
of section 65 and to complete the title of the decree-holder ; it was 
not meant to take away the rights of the jud gment-debtor. Words 
of limitation must be specific and not implied. The judgment fails 
to take into consideration: that the conclusiveness of the sale being 
dependent on the order of confirmation should be held to be 
equally open to challenge as gonfirmation itself, The decision 
seeks to put an execution sale above all challenge ; but see Rama- 
bhadra v. Kadiriyasami Naicker (7) where the Privy Council held 
* (1) (1918) L L, R. 40 All. 680. (2) €921) I. L. R. 43 All. 547 (E. BL). 

(3) (1884) I. L. R. to Calc. 354. (4) (1898) I, L. R. 25 Calc. 7:8. 

(5) (1908) 9 C, L. J. 464. (6) (1924) 28 C, W. N. 821, 

(7) (1921) L. R. 48 Y, A. 155; I. L. R. 44 Mad. 483. 
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Civ. thata sale certificate was Kable to' be cualienged« under certain 
1938; circumstances. 
weve 2 
as Cii [.B. B. Ghose,  :* But the Judicial Committes made that obser: 
Naskar vation in a case where the sale certificate was issued under fraudu- 
Ve 
Ramdas Mandal, [ent circumstances]. 
— e Although the case was one of fraud, the particular observation 


was made genetally and had no reference to fr aud. The observation: 
should not be narrowly construed. The plea of: fraud remaining 
as it does apart and indepen dent of section 47 was not within the 
purview of the observation by the Judical Committee. Hence no 
more sanctity attaches to a sale certificate than to an order con- 
firming the sale and O. 21 R. ga has not taken away the right of a 
judgment-debtor to raise by way of defence a Plea which indirectly 
impeadhes the sale certificate. 

[.B. B. Ghose, J.: Is the right of raising a defence really a 
right ?], 

The right has been recognised in the standard works of juris- 
prudence, The right to raise a plea by way of defence is distinct 
and,distinguishable from a substantive rightto bring a suit. By 
instituting a suit a litigant is entitled to claim rights in addition 
to what he already enjoys and the, status. guo of the parties is 
necessarily changed ; but by raising a plea by way of defence, the 
defendant does not claim any additional rights ; the s/a/8s quo is 
not changed. There is thus an important distinction in the oxercise 
of the two rights. The right to a particular defence is again 
essentially an inferior right to that of bringing a suit and the 
taking away of a higher right does not necessarily imply the curtail- 
ing of an inferior right. 

[Rankin, C. J.: Buta suit for dating aside | a sale ostica 
has to be instituted within 3- years; your plea therefore which 
indirectly impeaches the sale certificate is obviously barred by 


limitation]. 
The Indian Limitation Act does not affect a plea in defence i : 
Section 3 refers to suits only. ° 


. The decree was satisfied by a duly Send: deed “of 

conveyance, O. ar R.a(1) provides that the decree-holder shall 

5 certify the satisfaction to Court. There is thus à statutory duty on 

the. decree-holder ; not so in the case.of a judgment-debtor : 

O. ar R.a(a).mskes it optional with the judgment-debtor: 

Decree-holder by putting the decree to execution, notwithstanding 

the satisfaction and obtaining -processes for iR without 
certifying the satisfaction, acted fraudulently. 
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.. [Ranhin, C. J.: See Derry v. Peek (1)]. CiviL. 

The distinction in this case is that there is a statutory duty on 1929. 
the decree-holder and he obtained an order fof sale in his favour by Viti Ghat dra 

violating that statutory duty. The sale certificate is the resultant Naskar 
effect of this process of fraud. Ramdas Mandal. 


The sale certificate was put in evidence under section 4o of the xL 
Evidence Act : Gujjulal v. Fattehlall (a). Sale certificate represents 
in substance the order confirming the sale in favour of the decree- 
holder; Civil Procedure Code, Appendix E, Form No. 38, It is 
something more than a private document of title as it is an act of 
the Court and is therefore an order within the purview of section 40  ' 
of the Evidence Act, Ifthe sale certificate was obtained fraudu- 
lently, it is open to challange under section 44 of the Evidence 
Act: Rafib Panda v. Lakhan (3). Hence a sale certificate*fraudu- 
lently obtained in a previous execution proceeding, and put 
in evidence in a subsequent title suit by the decree-holder is open 
to challenge by the judgment-debtors on the ground of fraud: 
Gnaniar Rowther v. V. Krishna Aiyar (4). 

C. eA. V, 

The judgments of the Court were as follows 2— 

Rankin, C. J. :—The plaintiff in 1909 obtained a money 
decree against the defendant and his brother for Rs. 27-8-o. After 
much tontest it has been found by the lower appellate Court that j 
in 1913 the defendant and his brother transferred to the plaintiff s 
«ten cottahs of land in satisfaction of all debts on whatever account 
due to the plaintiff and that thus the decretal amount was dis- 
charged. It is clear however that this adjustment ofthe decree 
was not certified by the plaintiff under O. 21 R.aand that the 
—.— ..judgment-debtors failed to apply to the Court within the ninety 

days prescribed by Art. 174 of Sch. I of the Limitation Act 1908, 
to have the adjustment recorded. The third clause of the rule 
took effect accordingly ; the adjustment “shall not be recognised 
by any Court executing the decree.” In this state of things the 
plaintiff in 1914 sought to have execution of the decree ; the 
defendant set up the adjustment as an objection in the execution 
case ; but this objection being clearly unsustainable it was not 
persisted in and was dismissed for default on the 23rd November 
1914, The landin suit was sold in execution and purchased by 
the plaintiff in rgrs and in 1916 delivery of possession was given 
to the plaintiff.under O, 21 R. 95. The lower appellate Court has 
“= (1) (1889) 14 A.C. 337. ` (a) (1880) I. L, R. 6 Calc. 171 (F, B.). 
. (3) (1899) 1. L. 8. 27 Calc. ra. (4) (1913) 1 L. W. 208, 
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come to no specific findings on the matter but the plaintiff's 
averment was that he had peaceable possession until rọrọ when 
the defendant committed various acts of trespass and soon there- 
after dispossessed the plaintiff, Whether the possession given to 
the plaintiff in 1916 was effective and complete or so ineffective 
and incomplete as to deserve the adjective “symbolical” is of no 
importance in the present suit which was instituted in “r9a5. The 
only question is as to the plaintiffs’ title there being no room for 
objection to the claim on the ground of limitation. The plaintiff 
put in evidenca the sale certificate dated 2and May rgrs. The 
defendant contends that the decree having been satisfied in rgrg 
the proceedings of 1914—16 were had in fraud of the defendant 
and that this is a defence which the Court in the present suit 
must erKertain as it goes to the validity of the plaintiff's title. 

This raises an important question and the reference to this Full 
Bench states the question in thisform: "Whether an objection 
to an execution sale on the ground that the decree in execution 
of which the sale took place was satisfied prior to the sale might 
be pleaded by way of defence in a suit by the purchaser for posses- 
sion of the property sold in execution of the decree although 
such objection was raised in execution proceedings but was not 
determined on account of the laches of the judgment-debtor in 
allowing the objection case to be dismissed for default ?? — * 

Now I think that for the purposes of the present case the 
circumstance that the objection was raised before the executinge 
Court and the circumstance that the objection was before that 
Court abandoned are devoid of allimportance. The defendant 
was forbidden by the third clause of R. a of O. a1 to raise before 
any Court executing the decree the plea that the decreé had been 
satisfied and it may safely be supposed that his failure to persist 
in that plea is explained by the fact that it could not be enter- 
tained. He is no worse off and no better off for having thought 
of raising it, As he could neither bring a suit nor apply under 
section 47 there is no question of,the defendant having lost by 
laches his right to impeach the sale. Thus the present case is 
altogether free of any ‘complication | such as may arise when the. 
objection taken to defeat an auction purchaser's suit in ejectment 
is of a kind which might-and should have been taken and decided: 
in the executing Court. If for example the objection ‘be that the 
judgment-debtor's interest in the property was ofa kind that was 
not saleable in execution, a question may arise whether the objec- 
tion comes too late, whether the defendant having (for example) 
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suffered an order for sale or an order confirming the sale can take 
the objection at a late stage and dispute previous orders. This 
question may arise upon the judgment-debtor’s application under 
section 47 to set aside the sale as in Durga Charan v. Kali 
Prasanna (1). Ifit be true that section 47 permits the defendant 
in a subsequent ejectment suit to assert by his defence the invali- 
dity of the sale it may be that the same question can arise in a 
suit. It was thought to arise and it was dealt with in Sheikh 
BMiurullah v. Sheikh Burullah (2) and Dwarka Nath Pal v. Tarini 
Sankar Roy (3). In these cases the Coust was proceeding on the 
footing of an erroneous doctrine laid down in Bhiram Als case (4) 
to the effect that a non-transferable occupancy holding was not 
saleable in execution, a déctrine which has now been negatived in 
Chandra Benode's case (5), Apart from this doctrine and apart 
from the question whether section 47 can apply to bar a defendant 
Bhiram Als case (4) appears to have proceeded on the ground, 
not that the sale was liable to be set aside, but that the plaintiff 
took nothing by his purchase. It may be doubted whether this 
reasoning was sound. Ifa judgment-debtor has no interest” the 
purchaser takes nothing by his purchase. But if he has an interest 
and the execution Court purports to pass it by a sale the objec- 
tion that it was not transferable or saleable would seem, in the 
defendant’s mouth at least, to be an objection to the propriety of 
the sale ; and if this objection is not based on want of jurisdiction 
ih or fraud practised on the execution Court, it is not evident to 
me that the defendant in another Court can raise the point at all, 
unless indeed it can be said that apart from section 47 the merits 
of an order in execution can be revised by a separate suit between 
the parties. The cases to which I have referred and Beni Madhab 
v. Rai Charan (6) thus raise more than one question of difficulty, 
Tt is not necessary here to discuss them all, 

We are required to consider what consequences the Legislature 
has intended to attach to a failure on the part of a judgment debtor 
who has satisfied the decree, td get the satisfaction or adjustment 
recorded under R, 2 of O, 21. For this purpose the rule has to be 
read with section 47 of the Code which enacts that “all questions 
atising between the parties to the suit in which the decree was 
passed, or their representatives and relating to the execution, 


(1) (1899) 1. L. R. 26 Calc. 727. (2) (1905) 9 C. W. N, 972. 

(3) (1907) I, L. R. 34 Calc. 199. (4) (1897) I. L. R. 24 Calc. 355. 
(5) (1920) I. L, R. 48 Calc. 184 ; 31 C, L. J. sro. 

(6) (1928) 33 C. W. N. 163. 
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discharge or satisfaction of the decree shall be determined by the 
Court executing the decree and not by a separate suit.” It is clear 
enough nor is it disputed that the third clause of R,2 of O. ar 
prevents the adjustment from impeding in any way the course of 
execution. The decree-holder. can insist upon and obtain an order 
fof attachment, an order for sale, an order confirming the sale, a 
sale certificate and delivery of possession of the property sold. Is 
this intended by the Legislature to be' provisional, as a means 
whereby the execution Court may carry out its work with celerity 
but subject to the judgment-debtor’s right to set it all aside by 
appropriate proceedings based on the ground of fraud or on other 
grounds? Now, the Code does provide instances of an intention 
that in some cases an execution Court should act subject to check 
or control by the result of a subsequent suit. Claims by third 
parties to property attached in execution are to be investigated in 
manner provided by O, 2x R. 60 and by R. 63 the losing party 
may bring a suit to establish his right. A similar arrangement is 
made by R. ro3 as regards claims bya third party which arise or 
are referred at the time of delivery of possession. But questions 
between decree-holder and judgment-debtor as to whether the 
decree has been satisfied or &djusted are notso treated by the 
Code, and it is clear enough that a judgment-debtor who has failed 
to have an adjustment recorded can neither bring a suit to set aside 
the sale on the footing ofthe adjustment nor apply under section 47 
for any such relief. The former course is forbidden by section 4* 
and the latter by Cl. 3 of R, a of O, ar. He may bring a suit for 
damages for the decree-holder's breach of contract or for recovery 
of the money paid under the adjustment : these are not questions 
of execution ofthe decree nor are they proper to be raised in a 
Court whose duty is confined to executing the decree. They may 
in some wide sense be questions "relating to the discharge or satis- 
faction of the decree" but they are not within the meaning of these 
words as used in section 47, Whether damages be recovered or 
not, the sale in execution will stantl ; an d the executing Court will 
neither be troubled with a dispute as to the fact of an adjustment, 
nor required to adjust the rights of the auction-purchaser on the 
footing that the sale has become void . 

If these be admitted consequences of a failure to get an ádjust- 
ment recorded, the question arises whether it is consistent with the 
language and intention, of the Legislature to suppose that the judg- 
ment-debtot who is so effectually debarred from challenging the | 
sale either in the execution Court or as plaintiff*in an independent 
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suit, is at liberty, after retaking possession of the property, to 
challenge tha validity of the sile as defendant to an ordinary suit 
in ejectment. This is the construction for which the defendant 
contends ; and on the meaning ofsection 47 he cites as authority 
Bhiram Al's rase (1) already mentioned: also Ni Kamal v. 
Jahnabi (3). Durga Charan v. Karamat Khan (3); Chandramgni 
v. Halijemmésa (4); —Venkataramanachariars cast (5) ; . Thathu 
Naick v. Kondu Reddi (6); Munishi China v, Munishi Pedda (7); 
Suradhani v. Sitoo (8). 

These decisions have been doubted in Srimati Aatisona v. Naba 
Kumar(9)[cf. also Gokn/sing v. Kisansing(10)]and i in my opinion they 
are wrong and should be over-ruled upon this question. I sm unable 
to see that they are consigtent either with the language or the pur- 
pose of the Legislature in enacting section 47. A question Between 
plaintiff and defendant as to whether the decree has been satisfied 
or isa decree of which the plaintif is entitled to have execution is 
clearly oue of a class of questions which ‘shall be determined by 
the Court executing the decree," This does not mean merely that 
the execution Court must determine it if itis raised in the cpurse 
ofthe execution proceedings It means: that the Court executing 
the decree is given exclusive jurisdiction over this matter as being 
one which relates to the execution. The words "and not bya 
separate suit" show clearly that the section is forbidding for this 
purpose the, use of the ordinary means whereby rights are deter- 
mined. This is on my reading ofthe section an express negative 
to carry out and make-clear the purpose of the section in pointing 
to a particular Court as the proper Court. This reading is enforced 
in my opinion by the facts that the Court to which the section 
points (1) is governed by particular rules which affect the 
rights of the parties e. g, O. 21 R. 2(3), (2) is not governed 
under section 141 by the'same procedure as is applied to suits (3) 
js a Court before which the parties are already arraigned by 
service of the prescribed“ notices and (4) is the Court ‘which has 
seisin of the execution. To gay that questions relating to the 
execution of the decree “shall be determined by the Court 
executing the decree" means more than that such Court has 
jurisdiction to determine thèm, How much more? Merely 


(1) (1897) 1. L, R. 24 Calc. 355, (2) (1899) 1, E. R, 26 Cale, 946. 


(3) (1903) 7 C. W. N, 607. (4) (1998) 9 C. L. J. 464. 
(5) (1904) 19 M. L.J. 1. (6) (1908) I. L, R. 32 Mad, 242. 
(7) (1920) 41 M. L. Je 261. (8) (1922) 27 C. W. N. 280. 


(9) (1911) 16 C. W. N. 805 (809). (10) (1910) I. L. L, 34 Bom. 546 (553). 
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Cir. that the Court when called upon is not to shirk its duty? Cer- 
mes tainly not. It means that a party to any suit which has been 
Lakshan Chanda decreed, who finds ite necessary to raise such questions as are 
Naskar mentioned. must get them determined in the execution and can- 


Ramdas Mandal NOt carry them for decision to another jurisdiction. As between 
partjes and their representatives the act of the Court in effec- 
ting a sale is to’ confer title to property and not merely title to 
litigation. “Itis of the utmost importance that all objections 
to execution sales should be disposed of. as cheaply’ and as 
speedily as possible” [ fer Lord Macnaghten--Prosunno v. Kali 

* Das(1) That is one part of the purpose of section 47. Another. 
part of its purpose is to ensure that execution matters shall be 
"dealt with by the executing Court and, on the principles laid 
down for execution cases. It seems to me that in section 47 
the prohibition of a suit .is a provision in aid of the previous di- 
rection which means that questions within the scope of.the, 
section shall be determined in execution and not otherwise, In 
these circumstances the argument that the section says “and not 
by a separate suit” as distinct from “and-not ina separate suit” 
seems to me to be pedantic rather than substantial, The ordinary 
rule on questions of jurisdiction is that relief which a Court can- 
not give to a plaintiff it can not give at all.: Itis only in a Court 

. which has jurisdiction to grant specific performance or xecíssion 

. of-a contract or the setting aside of a conveyance that a defen- 

dant can make good a defence which depends upon: his right to 
have such relief [Afostyn’s case (2), Warren v. Murray (3), Walsh 
v. Lonsdale (4), Manchester Brewery Co. v. Coomés (5)] and the case 
is even stronger when one is construing a section of which the 
purpose: is to keep execution questions for thé executing Court. 
Itis in my opinion as good an objection toa defence as it is to- 
a plaint. to say that the question which it seeks to raise “could. 
only have been determined by the order of the Court which exe- 
cuted the decree" [cf. Prosunno’s case (6) When a judgment- 
debtors property has been sold in,execution and- the judgment- 
debtor has been put oüt of possession by the court's delivery 
of possession to the purchaser, it seems clear both on principle- 
and authority that he cannot-upon any allegation of fraud. 
claim to ignore the sale., He may have a right to set the sale 


Rankin, €. J. 


— 


(1) (1892) I. L. R. 19 Cale. 683 (689). è 
(a) (1876) 1 C, P. D. 145. (3) [1394] 2 Q. B. 648. 
(4) (1882) 23 Ch. D: 9 ; 52 L. J. Ch. z. (5) [1901] 2 Ch. 603, 

(6) (1892) I. L. R. 19 Calc.683 (688). 
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aside in appropriate proceedings and in some cases this right 
may be admitted at least in equity asa defence to a claim. I 
will assume, without deciding the question, that this right may 
be asserted by a defendant even after the Limitation Act has 
made it impossible for him to institute proceedings to enfore it. 
But if there is no right to have the sale set aside the case is very 
different, Here it has to be conceded that neither in execution 
nor by a suit could the defendant at any time have asserted that 
the sale was liable to be set aside at his instance. There is 
only one Court in which he could have claimed the relief and in 
that Court he had failed to do what was necessary to enable him to 
set up his case, Upon what principle can he claim as a defendant 
to be ina better position to challenge the sale than he would 
have occupied in a proceeding brought by himself for the pur- 
pose? It seems to me that we have to choose in this case bet- 
ween two views of the intention of the Legislature. On one view 
the failure to get an adjustment ofthe decree recorded involves 
that the defendant must treat the sale as valid and seek his re- 
medy in damages or otherwsie without challenging the salee On 
the other view he must suffer ejectment under R. 95 of O. ar 
and can by no proceedings seek to be restored to possession, 
but, if he seizes possession, he can claim that the sale was never 
binding upon him and that he is the rightful owner, "Thus it would 
seem to follow, he can do at any time, provided that his ouster 
*of the decree-holder auction-purchaser was within twelve years 
of delivery of possession. In my opinion the former view is 
correct and the latter view is erroneous, It is part of the pur- 
pose of section 47 to ensure that s0 far as regards parties to 
the, suit: the executing Court shall, where the decree itself is 
valid, settle and decide the right to have execution and give a 
title -to the purchaser, It is no part of its purpose to puta pre- 
mium upon the forceful or wrongful seizure of possession, or to 
make titles valid or invalid according as the one party or the other 
is plaintiff or defendant in any litigation subsequent to the 
sale—a thing which is matter of pure chance. How little the defen- 
dant's possession has to do with the matter can be seen by 
the circumstance that he cannot resist eviction under R. -95 
of ©. ar. On the contrary I agree in the conclusion arrived at in 
Jagnesmor v. Kailash (1) that undez R. 92 of O. 21 an order confir- 
ming the sale is intended as a judicial determination between 
the parties that none of the objections exists upon which the 


(1) (1924) 28 C,«W., N, 821. 
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validity of the sale could have been questioned, The legislature 
in enacting the third clause of R. a of O. ar cannot ‘hava been 
ignorant that decredS would be executed despite unrecorded ad- 
justments, and that such cases would commonly, if not necessarily, 
raise a question of fraud. On a question of title and on a ques- 
tion of fraud it is highly difficult in my judgment to suppose that 
the legislature "intended méi/her that the sale should hold good 
nor that the judgment-debtor should be able by proceedings of 
his own to have it set aside. i l 
It remains to consider an argument adduced by the learned 
advocate for the defendant to the effect that the right he claims 
is given to him by section 44 of th e Evidence Act. That section 
refers, not to all judgme nts, orders or decrees that may be put 
in evidénce, but to those only which are relevant under sections 
40, 41 Or 42. It is said that section 4o has some application to this 
case, “The existence of any judgment, order or decree which by 
law prevents any court from taking cognizance ofa suit, or hold- 
ing a trial isa relevant fact when the question is whether such 
cour& ought to take cognizance of such suit or to hold such 
trial.” I have not succeeded in understanding what judgment or 
order is thought to have been tend ered by the plaintiff under this 
section. The. plaintif to prove his title produced his sale certificate 
dated aand May rgr5 which was Exhibit N 3. He did not 


. have to produce, and I do not find from the record that he 


did in fact produce or exhibit, the order for sale or the order 
confirming the sale. He produced the sale certificate as his title 
deed just as he might with appropriate proof have produced a 
conveyance executed by the.defendant. Not hing was at any time 
putin evidence for the purpose of saying that it prevented the 
Court from taking cognizance of the suit or any part the suit or 
any part of the defence. This is not a case like Rajid Panda v. 
Lakhan Send (1) where the plaintiff put forward a compromise 
decree to prove his right to khas po ssession. A sale certificate 
is not a plea of res judicata, The plaintiff does not say “We liti- 
gated before as to whether the land was yours or mine and the 
Court held it to be mine.” He says “The Court sold it to 
me in execution and by the act ofthe Court your title passed 
to me.” The defendant wishing to show that the act of the Court 
did not pass the title, is barred, not by section 11 of the Code 
but by section 47.. He is barred just as he would be barred 
if he brought a probate suit before a Munsif ora suit fora lac 
(1) (1899) I. L, R. 27 Cale. 11. n 
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ofrupees in the Small Cause Court. Section 40 of the Evidence 
Act applies to a case in which the Court has jurisdiction to 
decide a matter and one party says that it skould not do so be- 
cause that matter has been decided before. In the present 
case the trial court had no jurisdiction to entertain the defence 
raised and it could so decide upon the pleadings, upon a mere 
inspection of the defendant’s own statement of his case. We 
were referred to the case of Gujju Lall v, Fatteh Lal(1)which is no 
longer authoritative in view of decisions of the Privy Council 
[cf. am Ranjan v. Ram Narain (2), Bitto Kunwar v. Kesho 
Prasad (3), Tepu Khan v. Rajani (4)] but in my judgment there is 
nothing in the reasoning of that case which assists the defen- 
dant on the present point, I would in answer to the question re- 
‘ferred to us say that an objection to an execution sale ®n the 
ground that the decree in execution of which the sale took place 
was satisfied prior to the sale cannot be pleaded by judgment- 
debtor by way of defence ina suit by the plaintiff as purchaser 
for possession of the property sold in execution of the decree: 

The second appeal should be allowed and the decree of, the 
Munsif restored with costs in all the Courts. Hearing fee before 
the Full Bench ten gold mohurs. 

C. C. Ghose, J :—1 agree. 

B. B. Ghose, J :—1 agree. 

Mukerji, J:—I agree. 
ə Panton, J :—I agree. 
A, T, M. i Appeal allowed, 


(1) (1880) I. L. R. 6 Calc. 171, (2) (1894) I. L. R. 22 Calc. 533. 
(3) (1897) 1. L. R. 19 All, 277. (4) (1898) I. L. R. 25 Calc. 522. 
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PRIVY COUNCIL. 
PRESENT : Lord Atkin, Lord ‘Salvesens, and Sir John Wallis. 


RAMDUTT RAMKISSEN DASS. 
v. 


E. D. SASSOON AND COMPANY. 


[ON APPEAL FROM IHE HicH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 


-Arbitration— Limitation Act (IX of 1908), applicability of—Limitation Act 


Sec. 14, Sch I, Art 115.—Time, exclusion of Second arbitration proceeding— 

Proycuting in geod faith the same claim befere the arbitrator—First arbitra- 

Hon proceeding abortive through want of jurisdiction -~ Analogy to Limita- 

tion Act—Continuation of proceeding. 

An arbitrator is bound in the absence of any contract to the contrary, to 
decide whether an arbitration proceeding was instituted within the period” of 
Limitation prescribed by the first Schedule to the Limitation Act. 

füthough the Limitation Act does not in terms apply to arbitrations, in 
mercantile references under contracts approved by the Calcutta Bailed: jute 
Trade Association, it is an implied term of the contract that .the arbitrator must 
decide the dispute according to the existing law of contract, and that every 
defence which would have been open in a Court of law can.be equallyeproponed 
for the arbitrator’s decision unless the parties Have agreed to exclude that 
defences: Astley and Tyldesley Ceal and Salt Ce, v. Tyldesley Coal Co. 
(1) followed, a 

An analogy of the Indian Limitation Act requires that an arbitrator should 
exclude the time spent in prosecuting in good faith the same claim before one 
arbitrator.who was without jurisdiction. 

A second arbitration proceeding founded on the same cause of action beéween 
the same parties is not a continuation of the former arbitration proceeding which 
proved abortive through want of jurisdiction of the arbitrator appointed. 


Appeal No. 107 of 1927 by the Defendants from an order of 
the High Court, Calcutta, dated the 8th November 1926, which 
on appeal affirmed an order passed* by the said High Court in its 
original jurisdiction oa the rgth April x926, and dismissed the 
appellants’ applicatioa'to have an ,awarl set aside and taken off 
the file. 

The material facts'of the case are set out in their Lordships’, 
judgment. The previous stade of the case before the Privy 
Council is reported in I. L. R. 5o Calc, r. 


(1) (1899) 68 L. J. Q. B. 252. . 
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On the 3rd March 1926 the opinion of the Court on the 
questions propounded by the arbitrators in their award, was 
delivered by Sanderson C. J. and Rankin J., afd the same was 
added to and formed part of the award. 

The opinion of the learned Judges was(1) that the defence 
of limitation could be raised in the matter in question ; (2) that 
in the circumstances of the case the respondents’ claim was not 
in fact barred by limitation. 

The reasons given for the opinion may be summarised as 
follows : A 

On question (1) : That though the:Indian Limitation Act does 
not in terms apply to arbitration proceedings, it must be presum- 
ed that the parties to & submission to arbitration intend, unless 
they express themselves to the contrary, that their rights fh the 
arbitration shall be the same as if they were being investigated 
by a Court of law. That in the submission to arbitration in the 
present case, no contrary intention was expressed and that there- 
fore the defence as to limitation was open to the appellant. 

On question (2): That the respondents’ claim was nota new 
claim, that in respect thereof they claimed arbitration in July 
1915, which was within the time allowed by the law of limitation 
governing suits, that the first arbitration was infructuous because 
of want of jurisdiction in Mr. Singleton as sole arbitrator, that 
the second arbitration before Messrs Dredge and Henderson was 
inethe nature of a trial denovo of the same claim, and that there- 
fore the respondents’ claim was not barred by limitation. On the 
30th March 1926 the appellants filed on the original side of the 
High Court at Calcutta the petition out of which the present 
appea] to the Privy Council arose. The petition set out that the 
learned Chief Justice and Rankin, J. bad delivered their opinions 
on the questions submitted to them and had ordered that such 
‘opinions should be added to and form part of the award. The 
petition submitted that the award was bad and should be set 
aside inasmuch as there was an error patent on the face of the 
award and the award was otherwise invalid and inoperalive. 

This petition was dismissed „by Buckland J, on the rgth 
April 926. The learned Judge stated in his order : 

“ The object of the application is to secute an order that the 
award made by the arbitrators may he taken off the file, The 
ground, stated shortly, is that the award is bad by reason 
of an error of law on the face of it, The arbitrators 
propounded certain questions for the opinion of the Court, 
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The opinion of the Court as to such questions was delivered by 
the learned Chief Justice and iny learned brother Mr. Justice 
Rankin on the 3rd March 1926 and they directed that their opi- 
nion on the special case should be added to and form part of the 
award. In so far as such opinion forms a part of the award it is 
net appealable butitis contended thatit amounts to an error in 
law on the face of the award. Consequently Iam invited to hold 
that such opinion is wrong and that there is an error in law on 
the face of the award which should resultin this award being set 
aside, Whether I should accept such opinion or whether I should 
not accept it and hold that the contention of the applicant is 
correct, the result will be that in either case there will be an 
appealable order which will enable the matter to be taken by 
successive stages to the highest tribunalto which the parties have 
access, Learned counsel has frankly stated that this is the posi- 
tion and inthe circumstances he has rightly anticipated that, 
though the opinion of my learned brothers is open to ‘review 
before this Court in the circumstances in which the matter is now 
broaght forward, I should not be prepared to do so, and in the cir- 
cumstances therefore the only course to pursue is to dismiss this 
application with costs.” 

From the order of Buckland J., dated the roth April 1926, 
the appellant appealed to the High Court at Calcutta in its Civil 
Appellate Jurisdiction. The appeal was heard before Rankin 
C. J. and C. C. Ghose J., who on the 8th November 1926. dismiss 
ed the appeal. The judgment of their Lordships was delivered 
by Rankin C. J. and the material portion of it is as follows :— 

“ This appeal comes before us quite formally, It appears that 
on the ard March 1926.a Division Bench of this Court presjded 
"over by the then Chief Justice decided certain points of law which 
had been stated for the coinion of the Court by arbitrators under 
the provisions of the Indian Arbitration Act. . . . . Thereupon 
the opinion of the Court by a process to be found in the Indian 
Arbitration Act and in our Rules Became part of the award, .and 
the effective award was based upon the opinion of the Court as 
therein expressed. The present appellants had been desirous to 
take the questions which were then decided to His Majesty in 
Council for a further opinion, but it was ruled against them that 
an appeal did not lie to the Privy Council from a mere opinion of 
this Court on a case stated by arbitrators, Accordingly the pre- 
sent appellants moved the learned Judge of the Court below 
(Buckland J.) to set aside the award on the ground that it disclosed 
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errors of law on the face of it, the reasoning being that the 
judgment of this Court upon which it (i. e. the award) was 
based was wrong in law, and it being manffest that the award 
was based upon that judgment, the award itself could be set aside 
on the merits as disclosing an error of law on the face of it, The 
learned judge (Buckland, J.) not unnaturally felt himself boynd 
by the opinion ofthe Division Bench and was ‘not prepared to 
interfere on the footing that the Division Bench took an erroneous 
view. The appeal now comas before us as a nother Division Bench 
co-ordinate with the one which really tried out these points. Mr. 
S, M. Bose for the appellants very properly states that he does not 
expect that this Court should revise the opinion of the Division 
Bench which has already gealt with the matter. It is necessary, 
however, that he should come to us on his way to the Priv} Coun- 
cil, and though that appears to be a perfectly correct course 
'the appeal must be dismissed with costs". 

From the said appellate order of the High Court, dated the 
8th November, r926, the present appeal was preferred to His 
Majesty in Council. : 

DeGruyther K. C. and Wallach i» the Appellants, 

Dunne K. C. and Hyam for the Respondents. 

DeGruyther K, C. contended that the plaintiff respondent’s 
claim tras barred by limitation. 

(Lord Atkin : The arbitration clause did not make arbitration 
& condition precedent, but as under the English statute it merely 
gave power to apply to the Court for stay of proceedings) 

(Sir John Wallis: Ifthe period is excluded under section 14 
of the Limitation Act, the present claim would be in time, as the 
respondents had 3 years for the suit, Under the Limitation Act, 
the time fora suit runs from date of breach of contract, The 
same rule obviously applies to arbitration). 

‘(Str John Wallis; The procedure is that you apply to file 
the award in Court, and that operates as a decree), 

(Lord Atkin: Under the Ehglish procedure, when a special 
case is stated, the order thereon is unappealable), 

(Sir John Wallis: Generally speaking, the Indian Arbitration 
Act follows the English Act). i 

(Lord Atkin: What happens in this country is, that onan 
advisory case the Court pronounces "its opinion, which cannot be 
appealed from. Itis incorporated in the award, which is then 
either good or bad on the face of it), 
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P.C. (Sir John Wallis : refers to section ro of the Indian Arbitration 
1929. -Act as regards a special case) 
Randal (Lord Salvesen ; e Why does section 3 of the Limitation Act 


Ramkissen Dass not apply? It refers to *' applications made") ; 
'B D Sassoon - (Zord Arkin: We had this question the other day ; (Raja 
‘and Co, ^ Shri Prakash Singh v. The Allahabad Bank; decided on 23rd 
D November 1928). The Limitation Act refers to certain? applications 
to Courts, and not to all applications whatsoever), 
. The period of limitation is 3 years: Article 115, Limitation 
Act. : 2 
_. (Lord Salvesen refers to the judgment of Sanderson, C. J., in the 
Court below and observes that the learned Chief Justice does not 
deal with the question whether you cap. exclude the prem of 
„abortive proceedings). 

(Lord Atkin: | Of course it is not necessary to consider the 
question of exclu sion of the period if you treat the present arbitra- 
tiori proceedings as a continuation of the previous proceedings). 

. (Sir John Wallis: ‘It cannot be said that limitation stops 
runging for a suit because you have referred to arbitration. You 
might go on arbitrating for ro years,). 

(Sir John Wallis: The High Court treats the second arbitra- 
tion as identical with the previous one ; all one arbitration), 

. . DeGruyther, K. C. refers to CR case (1)in ihe TRO of 
. Lords : 2T ; 

(Sir John Wallis: ‘In the present case, what the Bae Coun- 

cil on the former occasion did was, itsaid that the award -was 
;bad and simply left the matter there and made no other order), 

(Lord Atkin: As arule, in dealing with arbitrations, Courts 
lean towards supporting a submission), 

(Sir. John Wallis: Could the parties go to- Court after "this 
agreement to refer? The defendant could apply for stay). 

DeGruyther cites-section 19 of the Indian Arbitration Act. 

(Sir John Wallis: Itisa discretion of the Court under that 
section. , 

' ' (Lord Atkin: The section follows very closely. the terms of 
section 4 of our English Act), 

(Lord Salvesen: A claim becdmes barred. and unenforceable 
unless it is prosecuted in due time). . 

. , DeGruyther cites Russell on Arbitration, iih edition, page 394 
.under the Beading “ All legal defences eR. and <Asfley's 
.Case (a). 

` (1) [1927] A. C, 610 (2) (1899)'68 L. J. Q. B. 25 252. 
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"(Lord Atkin: We should like to hear argamonts on section 14 
of the Limitation Act). 

(Sir John Wallis refers to Lord Phillinfore’s judgment in 
Cayser’s case (1). É i 

`: (Lord Saloesss : Suppose, instead of an arbitration. there was 
first a suit, which was thrown outona technical point, and the 
plaintiff then Drought a second suit, precisely on the ‘same ground, 
but after curing the defect, could he not claim to deduct the 
period of the first suit?) i 

Yes ; see section 14, Limitation Act. 

(Sir John Wallis: ‘In India we have to administer justice, 
equity and good coascience, and it may be that by analogy the 
Limitation Act would applyeto arbitration proceedings). 

(Lord Silvesen refers to section 14, and observes that the" words 
* another civil "proceeding" seem to include arbitration proceed- 
ing. ` It is a civil proceeding, certainly.) 

Under section 14, tbe plaintiff must be the same, Refers to 
Explanation II to the section. E 

- (Sir John Wallis; Explanations are oftén inserted to explain 
the obvious, It does not follow that the law would not have been 
the same if the Explanation wag not there). . 

(Sir John Wallis : You cannot apply the wording of section 14 
literally to arbitration, as it deals only with “ suits”, All you can 
do is to extract from the section some principlé” which may apply 
toarbitration) . . 


I submit that section 14 does not apply to arbitration either 
in terms or by analogy.. 


Dunne, K. C. replies: The Limitation Act, rohi vigore, does 
not abply to arbitration proceedings. The Act only applies to 


suits in Court, The Act as such does not apply to arbitration at 
all, "M 
_ (Sir Johr: Wallis: Article 115 would apply to a suit for 
breach of contract, It gives a period of 3 years). 

(Lord Salvesen refers to section 3 of the .Limitation Act). 


` That section refers to suits, The question is whether- the 
arbitrator has also to see whether claim is barred. See section 
a8 of the Limitation Act which bars not onlye the remedy but also 
the right in certain cases, It is exprgssly providéd under section 
6r of the Indian Contract Act that you do not lose your right in 
respect of barred debts, p. 


(1) [1927] A. C. 630. vor 
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(Lord Atkin: That is, of course, the English law too. Only 
the remedy is barred, and not the right). _ 

(Lord Atkin : Section 3 of the Indian Limitation Act says that 
the suit must be dismissed, although limitation has not been set 
upasa defence, In England, however, limitation must be 
pleaded). 

That is so.’ In one case, the Judicial Committed gave efiect 
to the plea of limitation set up for the first time before the Board 
and dismissed the suit, although limitation was not pleaded. 

(Zord Atkin : In personal actions, you don't lose your right, but 
only the remedy, by reason of lapse of time). 

(Lord Atkin: Inan action of ejectment in India, where the 
rightful owner is dispossessed, the wrogg-doer, after the requisite 
period, acquires a title). 

In India there are two systems of arbitration, When a suit is 
brought, it can be referred to arbitration if the parties so desire or 
there may be no suit filed, but the parties refer to arbitration, and 
then apply to the Court to have the submission or the award filed, 

{Sir John Wallis: Under the Arbitration Act, is there a .power 
to filé the award in Court?) i 

Yes, Refers to section r5 of the Act, 

(Sir John Wallis: The section (15) says that the award is 


enforceable as if it were a decree). $ 
(Lord Salozsen; You must invoke the jurisdiction of the 
Court in order to enforce the award), e 


{Zord Aitkin: I don’t think it was intended by the Arbitration 
Act to leave the Court altogether out of consideration). 

(Lord Atkin: When parties go to arbitration, it must be pre- 
sumed that they go to dispute on living clatms and not on dead 
ones). : ^ 

No period of limitation applies to arbitration, The decision in 
Astley's case (1) is clearly distinguishable. 

(Sir John Wallis: In the present case, the submission does 

not apparently provide that the defence of limitation would not 
be. open to the parties). 

The parties have chosen a Tribunal which is not to deal with 
the claim on the same footing a$ it would be dealt with in 
a Court of Law. « l 

(Lord Salvesen: Is it the case under the Indian law that arbi- 
trators are final Judges on fact and law ?) 

Yes. 

(1) (1899) 68 L. J, Q. B. 252. 
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(Lord Atkin : Subject to there being no error apparent on the 

face of the award. It is similar in the English law). 

` (Lord Salvesen: That shows that arbitratprs are not absolutely 
final judges on matters of law ; you cannot exclude the Court in 
controlling arbitrators in certain matters, including questions of 
law). 

(Lord Salvesen: Is there any case when an arbitrator is c8m- 
petent to go in the face of a statute of limitation ?). 

Dunne, K. C. now argues on section 14 of the Limitation Act, 
It cannot be applied literally but only on principle. It would be 
grossly inequitable not to apply the prineiple of section r4 to the 
present case. 

(Lord Atkin: There are a great many things which are equit- 
able, but which are nevertheless not in the Act of Parliament). 

(Lord Salvesen: Uf the Limitation Act isto apply to arbitra- 
tion, on principle, I don't see why you cannot also import into it 
the principle underlying section r4). 

(Zord Salvesen: Thereis no provision corresponding to sec- 
tion 14 in our English statute of limitation). 

(Lord Salvesen : „It is very difficult to hold that the second 
proceedings were a continuation of the old ones, They were en- 
tirely new arbitration proceedings). 

(Sir John Wallis: The opinion of Sanderson, C. J, and Ran- 
kin, J. on the special case is, in point of law, a part of the award 

, 2nd therefore any error in their opinion is an error on the face 
of the award). 

(Lord Aitkin: Yes, that question was decided in a case 
which went up ultimately on appeal* to the House of Lords). 

(Lord Atkin: There is no appeal from the award. The 
refnedy is to appiy to set aside the award for error on the face of 
it, or for misconduct, etc.) 

In Re Jones and Carters Arbitration(1) referred to. 

(Lord Saivesen : No award can be enforced except by proceed- 
ings in Court. In this case you have to get it filed. It is neverthe- 
less an application to the Court, When the Court is faced with 
an application of that kind, it clearly shows that the arbitrator 
cannot override limitation, specially when there is an express 
provision in the Indian Limitation Act that the Courts are to give 
effect to limitation, though not pleaded.) ' 

* (His Lordship was apparently referring to British Westinghouse Rleciric 
and Manufacturing Co., Lid. v. Underground Blectric Railway Co. of Londen, 
[1912] A. C, 673. —-K. J. RJ. (1) [1922] 2 Ch. $99. 
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P. C. (Zord Atkin: The arbitrator must treat the matter as if it 
nee were in a Court of Law, and give effect to the Limitation Act). 
Ramdate Dunne demurs to she proposition that an arbitrator is to put 
a ‘Dass himself in the position of a Court of Law. 
E, D. p (Lord Atkin: In an English arbitration, if the arbitrator was 
and Co.: going to ignore, for instance, the Statute of aide you could com- 


pel him to state*a special case. 

DeGruyther, K, C. replies: The special case here was made a 
part of the award. Refers to Lord Dunedin's judgment in 
Champsey Bhara's case (1) as to what constitutes an error on 
the face of the award. ° 
(Lord Salvesen: There, the Board did not set aside the 
award), » ; 

On principle, the arbitrator must take notice of the statute of 
limitation, | 

(Sir John Wallis: Do you say there is some implied term in 
the submission to that effect ?) 

(Sir Jokn Walls: It is obvious that this case is not covered 
by thg literal terms of section r4 of the Limitation Act. The 
arbitrator is a sort of Court. The Act does not app ly expressly to 
arbitration. It applies only by analogy). 

(Zord Salvesen: In arbitration, you cannot appeal). 

. Their Lordships' judgment was delivered by s 

Lord Salvesen :—This is an appeal from an order of the High 
Court of Judicature at Fort William in Bengal, dated the 8th « 
November, 1926, which on appeal confirmed an order passed by 
the said High Court in its original jurisdiction on the rgth April, 
1926, and dismissed the appellants’ application to have an award 
set aside and taken off the file. 

The material facts which are not in dispute have been so fally 
set forth in the judgment now under review that the barest 
summary is all that is required to raise the two questions of law 
on which their Lordships have to decide. Under various contracts 
between the 16th September, 1913. and the 2nd March, 1914, 
the appellants sold to the respondents certain quantities of jute. 
The contracts were all in a form approved by the Calcutta Baled 
Jute Trade Association and contained an arbitration clause such 
as is usual in mercantile contracts at the present day. The 
reference is in the widest form gnd submits to arbitration “any 
disputes arising out of or in any way relating to this contract or 
‘to its construction or fulfilment between the parties hereto and 


e 
January, 24. 


(1) (1923) T, L. R. 47 Bom. 578. . 
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whether arising before or after the date of expiration of this con- 
tract, The clause also imports the rules and by-laws of the 
Association which provide machinery for carrfing out the reference 
in the event of one of the parties failing to appoint an arbitrator 
within 48 hours after having been called upon to do so. 


As the respective deliveries of jute sold under the coutrdcts 


were made, questions arose as to the quality of the goods supplied 
by the appellants and the respondents had to submit to large 


deductions in respect of alleged inferiority of quality. The cause 


‘of action arose at different times, but it ig not material to consider 
the exact dates as the respondents showed due diligence in making 
their claims, for these were formulated in July, 1915, when 
demand for compensation for breach of contract was made on the 
appellants, who refused to consider same. 


On the rsth July, 1915, the respondents appointed an arbitrator 
to act on their behalf and called upon the appellants to appoint an 
arbitrator on their behalf, which after some delay they did in 
December, rgr5. The appellants were, however, obviously, not 

‘anxious that the arbitration should be proceeded with, and they 
endeavoured to obtain delay in every way that was open to them. 
Their arbitrator, Babu Gossain, refused to meet with the respon- 
dents’ arbitrator, Mr. Allen, and ultimately Mr. Allen retired from 
the reference on the 7th March, 1916, and Mr. Singleton was 
appointed as arbitrator on behalf of the respondents in his place, 
The latter was equally unsuccessful in his efforts to get Babu 
Gossain to meet him, and after many excuses the latter on the 30th 
July, 1916, withdrew from the matter, , On the a7th July, 1916, 
the respondents wrote to the appellants a letter, referring to the 
retifement of Babu Gossain, and adding “we therefore call upon 
you to appoint an arbitrator to act on your behalf in the place ot 
abi Gossain within 48 hours, failing which we shall apply to the 
Baled Jute Association to make an appointment on your behalf in 
accordance with By-Law 15 of the Association.” To this letter the 
appellants replied on the 31st July as follows :— 


“The time limit under the Indian Arbitration Act is over, and 
we regret that we cannot agree to further extension of time. 
Regarding your suggestion that you will.ask the Chairman of the 
Association to appoint an arbitrator, we beg to point out that the 
Chairman has no authority to ovétiide the provision of the Indian 
Arbitration Act. Further; we hold that the dispute to settle which 
this arbitration was agreed upon ‘does not come under the terms 
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P.C. ofthe Allied Baled Jute Association Contract; so the Chairman 
Too; cannot exercise his right under the contract ,” zm 
Poit To this letter the'respondents replied rejecting the contentions 
Ramkissen Dass Of the appellants and calling upon them to appoint an arbitrator 
to act on their behalf within seven clear days from the date of 
tbeir letter, in default of which they stated that they would 
Lord Salyesen,  2Ppoint their own arbitrator as sole arbitrator in the reference 
— in accordance with the pro visions of the Indian Arbitration Act, 
«section g(b). As the appellants made no further appointment, 
the respondents appointed Mr. Singleton to act as sole arbitrator, 
which he accordingly did, and inthe end made an award of 
Rs,68,574. His award, which was dated 2Sth September, 1916, 
was duly filed and a warrant was issued directing the sheriff to 
levy thé amounts awarded by seizure of the appellants‘ goods, and 
this was done, 

The appellants thereafter, on the 8th January, 1917, brought a 
suit for a declaration that Mr. Singleton’s awards were void and 
inoperative on the ground that his appointment as sole arbitrator 
was éllegal. 

On the 7th April, 1920, the Judge of the first instance upheld 
the award, but on appeal to the High Court at Fort William this 
‘judgment was reversed and an appeal taken by the present Tepon 
dents to the Privy Council was dismissed. 

These proceedings occupied a considerable time. t was not 
until 13th December, 1920, that the decision ofthe High Cour 
was pronounced and the decision of the Judicial Committee of 
the Privy Council was only issued on the 2oth July, 1922, Taking 
either of these dates, much more than three years had elapsed 
from the date when the cause of action had arisen, On the x3th 
December, 1922, the respondents again demanded from the appel- 
lants the amount which they claimeu under the 11 contracts, and 
on the 28th December appointed Mr, W. G, Dredge as arbitrator, 
The appellants declined to appoint an arbitrator on the ground 
that the alleged claims were baired by limitation, On the 16th 
March the Chairman of the Baled Jute Association nominated 
Mr. D. 8. Henderson to act as arbitrator with Mr, Dredge, 
The appellants thereupon on the. Toth April, 1923, applied to the 
High Court for an omer reviewing the various submissions to - 
arbitration. After sundry pragedure a consent order was made on 
the 15th August, 1923, that the matter in dispute be referred to the 
arbitration of the two arbitrators appointed to “deal with the 
matter and to make their award in the said reference and at the 


Ve 
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same time to state a special case for the opinion of this Court 
[the High Court] on the legal question of whether the defence of 
limitation can be raised in these matters and if so whether the 
claim is barred." 

The arbitrators having awarded;a sum of Rs. 98,258-11-3 stated 
a case in accordance with the High Court's order. This was 
decided orf the 3rd March, 1926. The High Court held that the 
arbitration proceedings had been in fact instituted on the 15th July, 
1915, and therefore within the period of three years prescribed by 
the Limitation Act. It is from this order that the appeal has now 
been brought. x 

The first question of law which arises is the important general 
one, whether the Indian Limitation Act, 1908, applies to arbitration 
proceedings. The relevant section of that Act is section 3— 
“Subject to the provisions contained in sections 4 to 25 inclusive, 
every suit instituted, appeal preferred and application made after 
the period of limitation prescribed therefor by the first schedule 

' shall be dismissed, although limitation has not been set up asa 
defence." * : 

Their Lordships will consider subsequently what effect, if any, 
is to be given to sections 4 to as, but it is admitted that article 115 
of the first schedule is that which applies to the subject matter 
of the present suit. Itis expressed as follows :—“For compeusa- 
tion for the breach of any contract expressed or implied not in 

„Writing registered ahd not herein specially provided for," and the 
period of lirhitation is three years, 

It will be observed that section 3 has in view primarily suits, 
appeals and applications made in the law Courts and makes no 
reference to arbitration proceedings. Their Lordships were not 
referred to any case decided in India as to whether this clause can 
be extended by analogy to arbitration proceedings, but similar 
language is employed in the English Statute of Limitations, and 
the question has been considered and decided in one case in 
England. This is the case of Astley and Tyldesley Coal amd Salt 
Co. v. Tyldesley Coal Co.(1) In that case it was held oy the 
Divisional Court consisting of Bruce and Ridley JJ. that “a 
submission to arbitration does*not fer se exclude the right of either 
party to raise tie defence of the Statute of Limitations, but if it be 


intended to exclude such a defence an express term to that effect. 


must be imported into the agreement of submission.” In his 
judgment Bruce J. said :— f 


(1) (1899) 68 LJ Q. B. 252. 
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“There is nothing in the submission to take away the right of 
the Tyldesley Coal Co. to raise any defence in relation to their 
liability to damages. 4t seems to me unreasonable that parties to a 


. submission should be precluded from raising the defence of the 


Statute of Limitation unless a pecen to that effect be drawn Vp 
and embodied in the submission." 

"Previous to that decision there had been general sfatements in 
other cases which lay down more clearly the principle upon which 
the decision must be taken to have proceeded. In Auber? v. 
Mase (1), Chambre J. said. “There is no doubt that an arbitrator 
is bound bythe rules of faw like every other judge,” and in 
Jager v. Tolme (2) the judge said “the Council [that was the 
Council of the London Produce Clearing House] are to give a 
decision, They are to decide and in the absence of fuller and 
wider powers expressly given, that means to decide according to 
the legal rights of parties." The decision in  Zy/desley's case (3) 
was cited ina recent case that came before the King’s Bench 
Division, Board of Trade v. Cayser Irvine & Co, (4). In the course 
of his judgment, Rowlatt J., noioe whom the case first came, 
said that 

"the Statute of Limitations (2r Jac.1 Cap. 16) does notin 
terms apply to arbitrations. It does not affect the debt. It only 
limits the remedy, and therefore it seems to me that in an asbitra- 
tion it is a question of construction whether the submission 
requires the arbitrator to follow the analogy of the Statute.” 

In the Court of Appeal Lord Hanworth, M. R, found it 
unnecessary to consider tbis question, which as he observed 
involved the point whether Zy/des/ey's case (3) was correctly 
decided. Scrutton L. J., reserved to himself liberty to consider 
“when the case arises whether it was rightly decided” and Romer, J. 
also reseryed his opinion upon that point. The case was taken to 
the House of Lords andis reported in’ [1927] A, C, .p. 61o. 
Viscount Cave in giving judgment, said :— 

"My Lords, I am far from wishing to throw doubt upon the 
view which has been commonly held, and which was affirmed by 
the decision of a Divisional Court in the case of Jn re Astley and 
Tyldesley Coal and Salt Co. v. T'yid&siey Coal Company (3), that an 
arbitrator acting under jan ordinary submission to arbitration is 


_ bound to give effect to all legal defences, including a defence 


under any statute of limitation. ‘A decision against that view might 


(1) (1801) 2 Bos. & P. 371(375). (2) [1916] K. B. 939, 953. 
(3) (1899) 68 L. J. Q. B. 252. (4) [1927] 1 K. B. 269. 
* 
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seriously prejudice the practice of referring disputes to arbitration ; 
and, while Iam unwilling to pronounce a final opinion upon a 
question which does not really arise in this *case, I certainly say 
nothing which is adverse to the view to which I have referred,” 

None of the other judges who took part in the decision of that 
case found it necessary to express any definite opinion upon ¢he 
point, although for the purposes of the decision they were content 
to assume it. "Such being the state of the authorities (the paucity. 
of which may be explained by the fact that where contracts contain 
an arbitration ' clause the parties usually contemplate that their 
dispute will be disposed of), their Lordships are of opinion that the 
law was correctly laid down in Zyldesiey’s case (1). Although the 
Limitation Act does not in terms apply to arbitrations, they think 
that in mercantile references of the kind in question it is an'implied 
term of the contract that the arbitrator must decide the dispute 
according to the existing law of contract, and that every defence 
which would have heen open in a Court of Law can be equally 
proponed for the arbitrator's decision unless the parties have agreed 
(which is not suggested here) to exclude that defence. Were it 
otherwise a claim for breach of a contract containing a reference 
clause could be brought at any time, it might be 20 0r 30 years 
after the cause of action had arisen although the legislature has 
prescrfbed a limit of three years for the enforcement of sucha 
claim in any application that might be made to the law Courts. 

e Their Lordships are accordingly of opinion that the first 
question of law must be answered in the affirmative. 

The next question which arises is whether limitation applies in 
the present case so as to bar the claim of the respondents under 
the award which they have obtained. The Judges of the High 
Court held that the arbitration proceedings which resulted in 
the award now under consideration were in effect a mere con- 
tinuation of the former proceedings which had been instituted 
on the rsth July, 1985, but which proved abortive through want 
of jurisdiction of the arbitrator appointed. Their Lordships 
aré unable to agree in this view. They think that these pro- 
ceedings came to an end with the decision of the single arbitrator 
whose award was ultimately set aside and that the proceedings 
instituted at a later date after thé  decision*in the Privy Council 
had been announced cannot be regarded asia mere continuation 
of the first proceedings. It is quite clear that where a suit has 
been instituted ina Court which is found to have no jurisdiction3 


- (1) (1899) 68 L. JQ. B. 25a. 
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and it is found necessary to raise a second suit in a Court of 
proper jurisdiction, the second suit cannot be.regarded as a 
continuation of the fifst, even though the subject matter and 
the parties to the suits were identical. The hardships that might 
arise in such a case have, however, been expressly provided for by 
theeections to which reference will now be made, : 

The Indian Limitation Act, unlike the corresponding English 
Act, contains an elaborate code of provisions which. deal, inter 
alia, with the mode of computing the period of limitation pre- 
scribed for any suit, etc., and also with the exclusion from the 
period of limitation of time which has been occupied in legal 
proceedings. The clause specially founded on section 14(1), is as 
follows :— . v 

“In computing the period of limitation prescribed for any suit, 
the time during which the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether in a Court of first 
instance or in a Court of Appeal, against the defendant, shall be 
excluded, where the proceeding is founded upon the same cause of 
action and is prosecuted in good faith in a Court whith, from 
defect of jurisdiction, or other cause of a like nature, is unable 
to entertain it, ; 

There is a similar provision as to “applications” and appended 
to the section there is this explanation :— x 

“For the purposes of this section, a plaintiff oran appellant 
resisting an appeal shall be deemed to be  prpsecuting ae 
proceeding.” 

` It may be assumed that it had been ascertained before these 
provisions were formulated that there was a serious risk of injustice 
arising if the period of limitation, which is in many cases shoger 
than in England, should be too strictly applied. In Indian litigation 
it is consistent with the experience of their Lordships that the time 
necessary for the decision in a suit may be of much longer duration 
than one is accustomed to in the Courts of Great Britain, Hence 
the necessity for some provision to protect a dona fide plaintiff from 
the consequences of some mistake which had been made by his 
advisers in prosecuting his claim. | 

Holding, as they did, that the proceedings before the second 
arbitrators were merely a continuance of the first arbitration, 
it became unnecessary for the Igarned Judges of the High Court 
to deal with the question. It had, however, been dealt with by 
Greaves J. in the application which the appellants made to revoke 
the submission to the arbitrators and to restrgin the present 
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respondents from taking arbitration proceedings thereunder. 
He said :— . 

“Tt remains for me to decide whether in computingi the period 
of'limitation tbe time occupied in prosecuting the proceedings 
above referred to is to be excluded. Itis urged that having regard 
to the wordjng of section r4 ofthe Limitation Act this section 
cannot apply. This argument however does not seem to me 
to be well founded. If limitation, as I think it does, applies 
in arbitration proceediugs, the law of limitation applicable is 
that laid down in the Limitation Act, 3908, which is expressed 
to apply to suits, appeals and certain applications to Courts. If, 
therefore, this Actis to be applied to arbitration proceedings not- 
withstanding the words :fbove referred to, I see no reasgn why* 
section. r4 ofthe Act should not apply. Ifit is said that the 
wording ‘of the section is not apposite to arbitration proceedings 
it could equally be said that the wording of the Act itself is 


not apposite, In my view, therefore, * * * * * * in computing ' 


the period of limitation the time occupied in the proceedings 
which ended inthe decisions of the Judicial Committee is to be 
excluded." i 

Their Lordships are in agreement with the reasoning of the 
learned Judge,  Arbitrations under the Indian Arbitration Act 
are not prosecuted by filing suits and preferring appeals from the 
decrees in such suits, but by procuring awards and filing them 
ih Court and,resisting applications to set them aside. In their 
Lordships'.opinion the analogy of the Indian Limitation Act 
requires that an arbitrator should exclude the time spent in pro- 
secuting in good faith the same claim before an arbitrator who 
was gvithout jurisdiction, The Limitation Act has no application 
in terms to arbitration proceedings and as Greaves J. has point- 
ed out, if the words "suit instituted, appeal preferred, and appli- 
cation made” in section 3 are tobe applied to arbitration pro- 
ceedings it seems to follow that the same interpretation must 
be put upon them in section 145 and that civil proceedings in a 
Court must be held to cover civil proceedings before arbitrators 
whom the parties have substituted for the Courts of law to be the 
judges ofthe dispute between them. There is no question here 
that the respondents were prosecuting with due diligence their 
claim against the appellants ande that the second arbitration 
was.founded on the same cause of action and was prosecuted 
in good faith before the previous arbitrator who from defect of 
jurisdiction was feund not competent to exercise jurisdiction 
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P. C. in the matter, Ifthe period in question during which the respon- 

1929. dents’ claim was held up because of the proceedings instituted for 
. . > 

Rande the purpose of setting aside the first award and in obtaining final 


Ramkissen Dass judgment on that question is excluded from the period of limita- 
E. D, Sassoon tion, there can be no doubt that the respondents here were 
and Co,. within the period prescribed. The result is that the anomaly is 
Lord Salvesen,  2VOided of there being a different period of limitation in certain 
= cases where a dispute has been referred to arbitration from that 
which is applied to disputes dealt with in the ordinary courts, 
For these reasons their Lordships will humbly advise His 
Majesty that the appeal ought to be dismissed with costs to the 
respondents. 
< W. JW. Box & Co; Solicitors for Appellants, 
Sanderson, Lee & Co: Solicitors for the Respondents. : 


A. T. M; K. J. R. Appeal dismissed, 
» APPELLATE CIVIL. - 
Before Mr. Justice D. N. Mitter. Ue 
Cmm. DURGA PRASAD THAKUR 
1928. v. 
hod TARAKESWAR MOULIK AND orugrs.* . 
December, 13. \ 


Consent-—Civil Procedure Code (Act V of 1908), O. 41, R. ay.—Additional 
evidence taken for appellant—Appellant if can complain. 


An appellant cannot complain in second appeal that the additional evidence 
taken under O, 41 R. 27 of the Code of Givil Procedure in the first appellate 
Court, for the purpose of giving him an opportunity of establishing by produc- 
tion of further evidence that the dakAilas given by the landlords were genuine, 
was wrongly received by that Court 9 $agarnath FPershad v. Haumman 


Pesrhad (1). ; 


* Appeal from Appellate Decree No, 541 €f 1928, against the decree of Babu 
Nalini Mohan Banerjee, Subordinate Judge of Rajshahi, dated the rst 
October, 1927, affirming that of Babu Jitendra Kumar Biswas, Munsif, Naogaon, 
dated the 21st Juno, 1924. 

(1). (1909) I, L, R. 36 Calc. 833 ; 10 C. L. J, 74. . 
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Appeal by the Defendant. 
Suit for recovery of possession. 
"The material facts-appear from the jüdgtaen 


' Sir Benode Mitter, Dr. Radha Binode Pal and Mr. Prem Ran- 
jan Roy Chowdhury for the Appellant. P 


Messrs, Sarat Chandra Roy Chowdhury and Dwijendra Krish- 
na Dutt for the Respondents, 


The following judgment was delivered : 

This is an appeal by the defendant nåd arises out of a suit 
commenced by the plaintiffs for recovery of possession of the lands 
described in the plaint about 1316 cottas in area after establish- 
"ment of their title to theesame, 

The defence of the defendants was that the plaintiffs ot their 
vendor Harinath had no title to the suit land which originally 
belonged to one Barani Bewa, defendants! grand father's sister who 
made a verbal gift of the land to the defendant's father Jharu 

-Mondal and that the defendant after inheriting the land from 
Jharu Mondal sold the land to Durga Prosad who is the appellant 
before me, The Munsiff decreed the plaintiffs suit. — - 

Against this decision an appeal was taken by the defendants to 
the Court of the Subordinate Judge of Rajshahi and the learned 
Subordinate Judge after taking additional evidence at the appellate 
stage has affirmed the decision of the Munsiff, 

e A second appeal has been taken to this Court by defendant 
No. 7 who has purchased the interest of defendants 1 to 4 and Sir 
Benode Mitter appearing for the defendant No. 7 has contended 
that the case should be remanded to the Lower Appellate Court on 
: account of various errors of procedure which have affected the merits 
of the case. Itis said that the Lower Appellate Court having 
proceeded to decide the appeal by the reception of inadmissible 
evidence the appeal should be reheard after excluding the additional 
evidence and other inadmissible documentary evidence. It appears 
that the plaintiffs’ case was thate the jote in question belonged to 
one Harinath and that they purchased from Harinath the said jofe 
on the 13th August 1919 and thaj Harinath and after him plaintiffs 
possessed the land in suit through their tenant one Chhabuli who 
is defendant No. 5 in the present litigatiof. The case of the 
defendant, as I have indicated, is that the jore originally belonged 
to Barani and that Barani made an oral gift to her nephew 
Jharu Mondal that defendants 1 to 4 are the heirs of Jharu and 
that they were possessing the disputed land through defendant 
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No. 5. There was previous rent suit against Chhabuli which. was i 
instituted by the present plaintiffs on the basis of their purchase 
of the jo/e from Harfnath and on the basis of a re-settlement in 
Barga of the disputed lands with defendant No, 5 in the year 1326 
corresponding to 1907. In that suit it was decided that there was 
nq relationship of landlord and tenant between the present plaintiffs 
and defendant'No. 5 and it was held that the plaintiffs were not 
possessing disputed land through Chhabuli ie. defendant No. 
s. Inthatsuit it was also held that tho entry in the record-of- 
rights that Hari Nath was possessing theland through defendant 
No. 5 was a doubtful entry. The learned District Judge who 
decided the appeal from the decision of the rent suit found that 
the circumstances were such as to show fhat there was no relation- 
ship of the landlord and tenant between plaintifs and defendant 
No. 5 and there was no agreement to pay Barga rent. The learned 
District Judge left open the question of plaintiffs’ titles. 


The grounds taken by Sir Binode Mitter fall substantially 
under four heads. It is argued in the first place that the Sübordi- 
naté Judge ought not to have allowed appellants’ evidence to be 
taken at the appellate stage for the purpose of considering as to 
whether the dakAilas filed by the defendant are genuine or. not, 
It appears that both sides produced daķkilasin the Court of the 
first instance from the Sherista of the landlord and the *Munsiff 
with reference to the da&Ai/as of the defendants said that they. did 
not relate to the disputed land. The Munsiff said this: “ Thus 
must hold that the defendant's da&Ai/as Ex B. Series, if they are 
genuine do not refer to the suit land or that such dakAilas 
have been manufactured with the help of landlords’ gomastha 
who has nothing to lose by the issue of spurious daAAi/as in dupli- 
cate, After hearing the appellant the learned Subordinate Judge on 
the sth August 1927:recorded the following order: “ Heard the 
learned pleaders of both sides. It is very important in this 
case to find'out which set of dakhilas is true. The result of the 
case hinges much upon it. Both parties are to take proper steps 
for enlightening the Court onthe point. After taking evidence 
on that point I shall hear the appeal. It appears that in per- 
suance of this order on the 29th October 1927 when the appeal 
was finally taken up, the appellant examined one of the landlords 
Babu Girija Bhusan Rai who, produced a number of documents 
Ex 9 to 92, 9z to gz28 and Ex 10 which had been used in evidence, 
It is complained on behalf of the appellant that O. 41, 1. 27 of 
the Code of Civil Procedure does not authorise the appellate 
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Court to take additional evidence in such circumstances. It 
appears to me, however, that the additional evidence was taken for 
the purpose of giving the defendants an oppértunity of establish- 
ing, by production of further evidence that the daAAi/as given by 
the landlord were genuine. It seems to me that in the circum- 
stances the defendant cannot now complain that the additional 
evidence wa$ wrongly taken. In this connection I ‘may refer to an 
observation of their Lordships of the Judicial Committee in the case 
of Jagarnath Perskad v. Hanuman Pershad (1). Their Lordships 
said this * “On the argument of the appeal it was objected that 


. the examination of three witnesses by the Court of Appeal was 


irregular ; but it appears that that examination was takea with the 
assent of both sides. lj is not open, therefore, to any body 
to complain of it now.” Therefore this ground of appe&l must 
fail. 

It was argued in the second place that as it was decided in the 
rent suit as between plaintiffs and defendant No. 5 that defendant 
No. 5’s possession was not the possession of the plaintiff that 
question is res judicata between the plaintiff and the defendant 
No, 5. I think this contention is sound but even if full effect 
is given to this contention that does not affect the decision 
of this appeal for the effect of the decision of the Court of 
Appeakbelow is that there was no relationship between plaintiffs 
and defendant No. 5 in the year 1326 and plaintiffs alleged their 
xesettlement in the Barga with defendant No. 5, The present suit 
was instituted’ in 1923 within 12 years of 1326 i.e. 1919 conse 
quently, even if plaintiffs cannot show that the possession of 
Chhabuli was not his possession since 1326 his suit cannot be 
held to be barred by the statute of limitation. 

The third ground taken was that the Lower Appellate Court 
has relied on certain recitals in another document which was not 
interpartes and which was with respect not to disputed land but to 
some other parcel of land. It appears to me, however, that no 
reference has been made by thg Lower Appellate Court to this 
decument which is Ex, 3 ia the case but the Lowér Appellate 
Court has not referred to it at all. This ground of appeal must 
fail. j 

It was argued inthe fourth place: that&he Lower Appellate 
Court was in error in stating that there was no evidence to rebut 


. the khatian whereas, the previous rent decree was good evidence 


(1) (1909) 1. Le R. 36 Calc. 833; 10 C, L. J. 74. 
* at page 839—Reép. 
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to rebut the entry in the khatian which showed that the defendant 
No. 5 was a tenant under Harinath through whom the plaintiffs 
claimed, It appears, however, that the learned Subordinate Judge 
did considex the effect of Ex. K which is the decree in the rent suit 


Tarakeswar Moulik. &nd he said rightly that the effect of that decree is that the Court 


did not believe the resettlement with Chhabuli by the, plaintiffs in 
1326 and found the absence of relationship of landlord and tenant 
between them. As I have said the effect of that is that Chhabuli's 
possession was.not the possession of the plaintiffs from after 1919 
and this does not affect’ the question of limitation. 

` As all the grounds raised in this appeal fail this appeal must be 
dismissed with costs. 


A. T. M. ° Appeal dismissed. 


. CIVIL REVISION. 
Before Mr. Justice Jack and Mr. Justice D. N. Mitter. 


NOAI CHOWKIDAR a//as NOI SHEIK AND OTHERS, 
v. 


THE OFFICIAL TRUSTEE OF BENGAL, 7 


Dead Panay om against and in favour of a dead person—Efect—Difer- 
ence, A 


An order passed against a dead person isa nullity. But an order in fa- 
vour of a dead person is not altogether and in all circumstances a nullity. * 
P. M. A, M. Vellayan Chetty v. Jothi Makalinga Aiyar (1) followed. 


If a person 1s dead the records stand good as far as living pnrties are.con- 
cerned and that any disposal of the case notwithstanding the death of one of 
the parties will be valid subject to its baing vacated at the instance of the 
legal representatives of the person who hat died « Duke v. Davies (2) 


Application for Revision under section 115 of the Code of 
Civil Procedure. ' . 


* Civil Revision Case Wo. 526 of 1928 against the order of W. Mc. C. 
Sharpe Esq. District Judge of Khylna dated the 3oth January 1928 rever- 
sing the order of Babu Sailesh Chandra Sen Gupta, Offg. Munsiff 3rd Court 
Bagerhat dated the 17th December 1926. 


(1) (1914) I. L. R. 39 Mad, 386. (2) (1893) L. R.*2 Q. B. 260. 
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Proceedings under Order XXI R. go Civil Procedure Code Cir, 
and section 173 Bengal Tenancy Act for setting aside a sale. 1929. 
- The facts are as follows : $ Noal Chowkidar 


The superior landlord Major Raily got a decree for rent v. 
against the Howladar Arpali in R. S. No. 1307 of 1924 and on kic ron ad 
17.2. a5 it was put into execution and the property was sold on used 
17. 2. 25. and purchased by the Decree-holder Major Raily on 
25. 5. 25, Arpali made an application for setting aside the sale 
which was dismissed for default on 7. 11. 25. The petitioners who 
are nimhowladars, subsequently filed an application under O. XXI 
R. go on 25. 3. 26. The learned Munsif set aside the sale by 
his order dated 17. 12. 36. The decree-holder preferred an appeal 
to the District Judge who set aside the order of the Munsiff by 
his order dated 3oth January 1928, Against this order the pefitioners 
moved the High Court. Subsequently it transpired that the 
opposite party No. r Major A. Y. Raily died on rst January 
1928 and then the Official Trustee of Bengal was substituted in 
his place, 

Mr, Nurul Hug for the Petitioners. . 

Mr. Satindra Nath Mukerjee for!the Opposite Party 

The judgment of the Court was as follows : 

Thisisa Rule calling on the opposite party to show cause February, 22. 
why The order of the lower appellate Court complained of EM 
sbould not be reversed and the sale set aside as prayed for in : 
the petition. , The Rule was prayed for on two grounds. But 
neither of them has been urged before us now. The only ground 
on which the Rule is pressed is that the order of the lower appe- 
llate Court was passed in favour ofa dead person, namely, Major 
Raily who died in England onthe zst January 1928 and that, 
therefore, itis a nullity. The Rule was obtained on the 27th 
April 1928 against Major Raily of whose death neither party to be 
dead was aware and also against another person. There is no 
doubt that an order passed against a dead person would bea nu- 
llity, but there are authorities ehewing that where an order was 
passed in favour of a dead person, itis not altogetHer and in all. 
circumstances a nullity. Inthe case of P. M, A. M. Vellayan 
Chetty v. Jothi Mahalinga Aiyar (1) the practice in England on 
which our law is based is referred to. Thè learned Judges who 
decided that case in refering to the decision of Bowen L. J. in 
Duke v. Davies (a) stated as follows: “The learned Lord Justice 
points out that, if a party is dead, the records stand good so far as 


(1) (1914) I. L. B, 39 Mad. 386. (2) (1893) L. R. 2 Q. B. 260. 
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the living ifuties are concerned ; and that any :disposal of the 
case notwithstanding the death of one of the parties will be valid 
subject to its being *vacated at the instance of the legal represen- 
tatives of the person who had died." This view also receives 
support from the rulings in Goda  Cooferamjer v. Soondarammal (x) 
and M. Subramamia Aiyar v. Vaithinatha Aiyar (3). The rule is, 
therefore, discharged with costs to the Official Trustee who 
alone has entered appearance—hearing fee one gold mohur. 

D, K, R, ; Rule discharged, 


(1) (1909) I. L. R. 33 Mad, 167. (2) (1913) I. L, R. 38 Mad. 682, 


Before Sir Arthur Herbert Cuming, Knight, Judge 
and Mr, Justice Pearson, 


GIRIBALA DASI 
v. 


PROKASH CHANDRA DUTT.* 


Inventory—Probate Cowrt—Pozer to make an order—Indian SteccessBn Act 
(XXXIX of 1925), section a68—Cioil Procedure Cede (Aci V of 1908), 
order 39 rule 7. . 
Under order 39 rule 7 of the Code of f Civ Procedure the Court may make an 

order for making an inventory of properties on the application of any party to 

& suit. 

A probate Court can exercise similar power under the provisions of section 268, 

Indian Succession Act. « 

Application for Revision under section 115 of the Code of Civil 

Procedure made by the defendant. 


Proceedings arising from an application for probate made by 
the plaintiff. š 

The matérial facts will app»ar from the judgment. 

Dr. Radka Binode Pal for the Petitioner. 

No one appeared for the Opposite-Party. 

The judgment of the Court was as follows :— 

The facts of the case out of which this Rule has arisen are 
these : the petitioner isa widow Her brotherin-law applied for 


* Civil Revision No. 1241 of 1928 against the order SER: K. Bose Esg., 
District Judge, Burdwan dated the 31st August 1928, . 
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probate of her deceased husband's estate, Notice was duly served 
ón the petitioner. She duly filed her objection and at the same 
time made an application for the appointment ofa Court Officer 
to inspect and make an inventory of all'the movables left by ber 
husband wbich ran the rjsk of being stolen and misappropriated 
by the opposite-party. The learned District Judge rejected the 
application of the petitioner for making an inventory of the mov- 


ables left by her husband on the ground that there was no provision’ 


for such a proceeding in the Succession Act. Section 268 of the 
‘Indian Succession Act provides that “the proceedings of the Court 
ofthe District Judge in relation to the granting of probate and 
letters of ‘administration shall, save as hereinafter otherwise pro- 
vided, be regulated, as fareas the circumstances of the case permit, 
by the Code of Civil Procedure 1908.” Under order 39, “rule 7, 
Code of Civil Procedure the Court may on an application of any 
party to a suit make an order for making an inventory of properties. 
Under the provisions of section 268 of the Indian Succession Act 
a probate Court has the game power in ordering an inventory to 
be made as the ordinary Civil Court has. ° 

` The Rule is therefore made absolute. The order of the learned 
District Judge is set aside and the case sent back to him to be 
dealt with in accordance with law. 
D. K. Q. : Rule made absolute. 


PRIVY COUNCIL. 


e PRESENT :— Viscount Dunedin, Lord Carson and 
Sir Charles Sargant. 
JWALA DUTT R. PILLANI 
%, 


RAJA BAHADUR BANSILAL MOTILAL. 
(ON APPEAL FROM THE HIGH Court oF JUDICATURE AT Bomsay. | 


Pariner—Liability of —Promissory note, execution 5f —Distolution of partner- 
ship—Notice—No intimation to credior—Re-execution of promissory note 
with variation affer dissolutlon — Cosiireet Act (IX of 1872), Sec. 264— 
Contract Act, if a Code. : 


The Indian Contract Act is not a Code. 
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P.C, Although section 264 of the Contract Act occurs in a fasciculus of sections 
— directed to partnership, the fasciculus is not exhaustive of all questions which can 
1929, be raised in connection wjth partnership. 

Jwaladatt R. 


The appellant was a partner of a firm of H. P. W. & Co. On the 3rd April, 
f v. 1923, that firm along with W. W. Mills, Limited, granted in respect ofa loan a 
Raja Bahadur promissory note for 2 lacs of rupees with interest at7$ per cent in favour of the 
Bansilal Motilal, respondent. On the rath September, 192 the firm dissolved gartnership and 
the appellant retired. The firm continued to do business under the same name 
‘and by the deed of dissolution a certain interest in the business was secured to 
the appellant though he was no longer a partner. The retirement of the appellant 
from the firm was advertised inthe Gazette and in four other newspapers but no. 

+ intimation was sent or conveyeti in any way to the respondent. 


Pillani 


On the 3rd April, 1924, the old promissory note was cancelled and a new 
promissory note given by the Company and the firm for the same sum of 2 lacs, 
interest Qn the note running at 8} per cent: 


Held, that as no express notice of retirement hav ing been given to the 
respondent, the appellant was liable on the second promissory note : Chundee v. 
Sduljee (1) approved. 
Appeal No. 154 of 1927 by one of the defendants from a decree 
of the High Court of Bombay (Marten C.J. and Blackwell J.), 
dated the 29th March, 1927, affirming a decree of the said Court 
(Taleyarkhan J.) on its Original Civil Jurisdiction dated the 18th 
August, 1926, whereby the appellant was in effect held liable to pay 
. to the respondent the sum of Rs. 233,000 and odd. 


. The suit in which' the said decree was passed was brought by 
the respondent against (1) the Wadia Woollen "Mills Limited aná 
(2) the firm of Hoosein bhoy Pillani Wadia and Company to recover 
a sum of Rs, 2 lacs and interest thereon due under a promissory 
note dated the 3rd April, 1924 and signed by the said Company 
and firm. The said promissory note was executed in renewal of a 
previous note for the same principal sum dated the 3rd April, 1923 
and signed by the same parties. 


The suit was defended only by the appellant, who while 

. admitting that he was a partner in the said firm of Hooseinbhoy 

L3 Pillani Wadia and Company at theedate of the first note and there- 

fore liable in'respect thereof, pleaded that before the date of the 

renewed note he had retired from the said firm and had given 

public notice of his retirement and that therefore he was not liable 
tô the respondent theretinder. 


At the first hearing of the suit a decree was passed in favour of 
the respondent against the said Company (which was then in liqui- 


(1) (1882) I. L, R. 8 Calc, 678. . 
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dation) and the said firm reserving the question of the appellant’s 
liability which was subsequently tried by a separate issue and 
decided by both Courts in favour of the respotdent. 

Jt was not disputed that the appellant did in fact retire from 
the said firm before the date of the renewed note, or that he gave 
notice of his retirement in the “Bombay Government Gazette” and 
various local newspapers, but the respondent was not aware thereof, 
and the appellans name was in fact retained as part of the style 
of the said firm in which the renewed note was signed. The appel- 
lant attempted to prove that the respondent had express notice of 
his retirement but this was negatived by the Trial Judge and his 
finding on this head was not challenged in appeal. 

Mr, Justice Taleyarkhan (the Trial Judge), in the course of his 
judgment, observed as follows :— d 

“I must consider the next question whether the plaintif must 
be deemed to have notice of the dissolution by reason of publie 
notice having been given of the dissolution in the Bombay Govern- 
ment Gazette and other newspapers......... The English law 
requires that the old customers, who are known to the firm as 
having dealt with it, shall have actual notice, which is commonly 
given by circular. But, as regards persons who had not dealt with 
the firm (or, in other words, the general public), it is impossible iu 
alargé' community to give specific notice ; and therefore as regards 
them, the most effectual public notice is all that can be required. 
dn England notice published in the London Gazette is sufficient 
The question is whether section 264 of the Indian Contract 
Act was intended to simplify the English rule and abolish its 
distinction between old and new customers of the firm'or whether 
it wgs intended to follow the rule of English law. It was argued 
for the plaintiff that the provision contained in.section 264 applied 
only to persons dealing with the firm after the date of dissolution, 
and that as to old customers the rule of English law applied, and as 
no express notice of dissolution was given to plaintiff, Pillani was 
liable to the plaintiff. For Pilleni, it was argued that though the 
Contract Act was not exhaustive and though every &hapter of the 
Act was not exhaustive, each section was exhaustive on the matters 
in respect of which it declared the law ; that section 264, as indi- 
cated by the marginal note, dealt with 'notfce of dissolution’, and 
that such being the case, there wag no reason to suppose that the 
Legislature was dealing in section 264 with notice to new customers 
only...........I admit that there is considerable force in the argu- 
ment on this point advance] by Mr, Mulla on behalf of Pillani and 
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that the question is not one free from doubt and difficulty. I prefer, 
however, tc follow the Calcutta rulings (reported in I. L. R.8 
Cal. 678 and I, L. Re 53 Cal, 214) and hold that no express notice 
of the retirement having been given to the plaintiff, Pillani is ligble 
to him under the second promissory note, though the notice of 
dissolution was published in the Bombay Government Gazette and 
four local papers.” A 


On appeal the learned Judges (Marten C. 7. and Blackwell J.) 
concurred with Zaleyarkthan, J. in his conclusions. They took the 
View that the section in question (S. 264, Contract Act) was not 
clear; in his judgment {in which Blackwell J. concurred) the 
learned Chief Justice expressed the opinion that as they were 
dealing with a case on the Original Side a great deal of English 
commoh law and equity would be applicable and that under that 
law there was a distinction between old and new customers, and old 
customers were only affected by a dissolution of which they had. 
actual notice, whereas new customers were affected by public 
notice ; he pointed out that by a decision of the Calcutta High 
Court, I. L. R, 8 Cal. 678, that Court had held, that if section 264 
of the Contract Act had been intended to change the law the 
language used would have been more explicit, He then referred 
to the cases of dormant partners in which section 264 of the Con- 
tract Act had been held not to apply ; and arrived at the tonclu- 
sion that the section did not deal at all with cases where public 
notice had been given. The case in the Court of appeal is ‘fully 
reported in 29 Bombay Law Reporter, p. 1244. 

For facility of easy reference, section 36 of the English Partner- 
ship Act, r89o, which was referred to during the argument before 


„the Privy Council, is reproduced below :— 


(Marginal Note : Rights of persons dealing with firm against 
apparent members of firm). 


(1) Where a person deals with a ‘firm after a change in its 
constitution he is entitled to treat all apparent members of the old 
firm as still:being members of the firm until he has notice of the 
change. : 

(a) An advertisement in the Lendon Gazette as to a firm whose 
principal place of business isin England or Wales, in the Edin- 
burgh Gazette as to a firm whose principal place of business is in 
Scotland, and in the Dublin Gdzette as to a firm whose principal 
place of business is in Ireland, shall be notice as to persons who 
had not dealings with the firm before the date of the dissolution or 


change so advertised. 


\ 
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(3) The estate of a partner who dies, or who becomes 
bankrupt, or of a partner who, not having been known tothe person 
dealing with the firm to be a partner, retires from the firm, is not 
líabIe for partnership debts contracted after the date of the death, 
bankruptcy, or retirement respectively. 

Greene KC, and Raikes for the Appellant. . . 

Upjohn, K. C. Lowndes K. C. DeGruyther, K. C. and H. 
Cassie Holden for the Respondent. ` 

Greene, K. C. : The question turns on the true construction of 
section 264, Contract Act. The appellant avas a partner in the firm 
and retired by a deed of dissolution dated the 12th September, 1923. 
Previous to that date, the promissory note of Rs.a lacs was 
executed in responient’s fatour. It is a joint and several Rromis- 
sory note, The appellant advertised the dissolution in the Bombay 
Government Gazette and several other newspapers circulating in 
Bombay. The question is, whether he is liable on the promissory 
note executed after his retirement, although public notice of the 
dissolution had been given. In England a distinction is made 
between old and new customers, The question arises, if that is*the 
law under section 264. No doubt the Contract Act is not exhaus- 
tive, but the law of partnership is dealt with exhaustively in 
sections 239 to 266. See the Preamble of the Act and section rT, 
The judgment in MoAori Bibee v. Dhar modas. Ghose (1) decides 
that the Contract Act, so far as it goes, is exhaustive, 

* (Viscount Dunedin: If this were a case arising under the 
English Law, do you admit you would be liable’ ?), 

Yes ; I admit that. 

See Ramdas Vithaldas Durbar v. S, Amerchand & Co. (2), which 
lays down that the Contract Act is an amending as wellas a con- 


:solidating Act, and that you must not approach the question with 


any prejudice that the Indian Legislature can never be in front of 
English law as regards amendment. 

Lord Macnaghten points out in JVerendra Nath Sirar v. 
Kamalbasisi Dasi (3) the proper mode of dealing Xith an Act 
intended to codify a particular branch of the law, and quotes with 
approval ‘Lord Herschell’s judgment in the wellknown Banh of 
England v. Vagliano case (4). The Court must approach the 
question uninfluenced by any consideration df the previous state of 
the law. — . 


(1) (1902) L. R. 30 l. A. 114 ; I. L. R. 30 Calc. 539. 
(a) (1916) L. R. 431. A. 164. 
(3) (1896) L. R. 23 I. A, 18; L Le R. 83 Calc. 563. (4) [1891] A. C. 107. 
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. Section 264 only deals with cases where no public notice is 
given. In the present case, public notice was given. It would be 
very curious indeed that, when public notice is given, the appellant 
could still be made liable, by resorting to the previous state of the 
law. The section applies both to old and new customers, that is, 
te persons who had dealings with the firm before and after 
dissolution. 

(Viscount Dunedin : The word “persons” in the section 
necessarily includes both), . 

There is a solitary judgment of Beaman J. tothe contrary, 
Gorio v. Vallabhdas (1). 

(Viscount Dunedin : Ordinarily, apart from considerations of 
any religious laws and the like, English kaw applies in India). 

Ufjohn, K.C.: In the Charters of the High Courts, English 
Law is expressly referred to). 

(Sir Charles Sargant: Members of the firm are only bound 
because a partner is the presumed agent of the firm). 

(Viscount Dunedin : When you cannot find anything in the 
Hindu and Mahomedan Law, you necessarily have recourse to 
the English Law). 


Upjohn, K. C.: Inthe same year that the Contract Act was 
passed, 1872, the Evidence Act was enacted,. in which section 115 
crystallizes the English doctrine of estoppel). 

(Sir Charles Sargant refers to the Preamble of the Contract 
Act, “To amend certain parts of the law relating to eontracts”), E 

(Viscount Dunedin: You have got to find the construction of 
the section first, before you go further into English law). 

I submit that the section should be read in the following 
manner :— . 

rsi, If no public notice of a dissolution is given, persons 
dealing with a firm will not be affected by such dissolution unless 
they themselves had notice thereof, 

That is the exact equivalent of the section. 

and, Persons dealing with #firm will not be affected by the 
dissoRition : 

* (a) Ifno public notice of sugh dissolution has been given. 

(b) If they themselves have no actual knowledge of such 
dissolution. À 

3rd. Persons dealing with a firm are not to be affected bya 


~ dissolution. 


(a) Of which no public notice has been given, 
(1) (1915) 17 Bom, L. R, 762. . 
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(b) Of which they themselves have no actual notice, 

gth. Persons dealing with a firm will noQ be affected by the 
dissolution of which they themselves had no actual notice, unless 
public notice of such dissolution is given, 

The section thereforé means that persons dealing with a firm 
will be affected by a dissolution, of which public notice is givén. 
The section deals both with old, and new customers. There is 
nothing in the section to show that it is confined to new 
customers, 

(Lord Carson; For old customers, yeu have to give express 
notice in this country). 


In Chundee Churn Duif's case (1) the learned Chief Justice 
relies on section 208 of the Contract Act, which deals with agency, 
not partnership. He refers to the English law and says that 
section 264 is not exhaustive, and passes on to another part of the 
Act, section 208, which does not deal with partnership at all, 
Section 264 specially deals with partnership, and it is not legitimate 
to look at the sections on Ágency. " 

(Sir Charles Sargant: Has Chundee Churn Dui?s case (1) 
been fóllowed in India ?). 


Yes, only in one:case :  sekie! Moses v. The Russa Engineering 
WorkseLta, (2), a single Judge decision. It was also referred to in 
Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed (3), but the 
present question did not really arise for decision, as there was no 
notice of any kind, public or otherwise, given in that case, But the 
question there was, whether the section applied to new and old 
customers, and the learned Judges decided that it applied to both. 
Reads from page 227 of the report, the paragraph beginning “In 
the first place the section says......" 


In re Hodgson (4) and Scarf v. Jardine (5) referred to. 

The learned Chief Justice in this case does not tackle the ques- 
tion of construction at all, He merely says that the section is not 
entirely exhaustive, because ite does not admittedly apply to 
dormant partners, I submit that is not the right method of 
approaching the question. On, any construction, the effect of 
“public notice” is left at large. 

(Sir Charles Sargant refers to section 36 "of the English Partner 
ship Act, 18)0, and enquires if there*is any corresponding provision 


(1) (1882) I. L. R. 8 Calc, 678. 
(2) (1913) I- L. R. 4 Ran. 47. . (3) (1925) L L. R, 53 Calc. 214, 
(4) (1885) 31 Ch, D. 177. (5) (1882) 7 App. Cas. 345. 
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in the Indian Contract Act which touches the matters dealt with in 
section 36 ?). 

Upjohn, K. C.: Yes; section 261 Contract Act refers to a 
partner dyirg). 7 

(Sir Charles Sargant: There are st!ll several gaps in the 
Contract Act, .For instance, sub-section (3) of section 36 of the 
Partnership Act deals with the retirement of an active partner and 
his liability to a person who did not know him to be a partner, 
That case is not expressly dealt with in the Indian Contract 
Act). e 

Section 264 deals with the PAA case your Lordship has 
put. 

(Viscount Dunedin: In section 264° the question is, ene 
you can extract a positive from a negative). 

(Viscount Dunedin: In every Code, something crops up which 
is not provided for, but it does not necessarily follow that the Code 
is not exhaustive), 

(Upjohn, K. C. for the Respondent: Section 264 deals with the 
effect of dissolution on the liability of a partner. 

Norendra Nath Sircar’s case (1) says that you must first examine 
the language of the Statute. We must therefore look at the language 
of section 264. 

(Sir Charles Sargant : The Preamble speaks of amending « certain 
parts of the law relating to contracts, partnership being one of 
them). . 

It would open the door to all kinds of frauds if you hold that 
once public notice is given, all persons dealing with the firm are 
Affected by the dissolution. 


(Viscount Dunedin refers to the word “known” in sub-section (3) 
of section 36 of the English Partnership Act). E 

(Lord Carson: In this case, the appellant was an apparent 
member of the firm, holding himself out as a partner). 

(Viscount Dunedin: See sub-section (1) of S. 36, Partnership 
Act), e. 

“Apparent” in sub-section (1) of section 36 means “actual part- 
ners” as well as partners liable unfler the doctrine of holding out, 
as distinguished from, dormant partners. “Apparent” in sub- 
section (1) would exclude a dormant partner. 


* 
Section 264 of the Contract Act is not exhaustive, as it 
admittedly does not deal with dormant partners. The section is 


(1) (1896) L. R. 233 L A, 185 1. L. R, 23 Cale, 563. o 
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against the dactrine of estoppel as laid down in section 115 of the 
Evidence Act and section 208 of the Contract Act. 

(Viscount Dunedin : The Board is very reluctant to disturb the 
law as understood in India for a long time). 

‘The decision of Garth C. J. was given in 1882 and has been the 
law now for 5o years. In 1885 the Legislature amended the very 
next section, (465), relating to partnership, and though they must 

have been aware of the decision of Garth C. J. given in 1882, they 
left section 264 alone and did not in any way interfere with it. The 
judgment of Sir Richard Garth has been the law in commercial 
transactions in India for 50 years. The learned Chief Justice was 
quite right in relying on the Agency section (20d), The whole law 
of partnership is & branch of the law of Agency and nothing 
else, : 

(Lord. Carson : Both sections 208 and 264 require that there 
.must be notice). —— 

Sections 245 and 246 of the Contract Act also support our 
contention. We have proved acase any way under section 246. 
Pillani (appellant) was a member of the firm, to whom the plaintiff 
gave credit, ani sections 245 and 246 become applicable, 

The argument of my learned friend, Mr. Greene, would be 
contrary to section 208, ‘here is a very excellent illustration 
attached to that section. The implication sought to be made in 
section 264 woul l be contrary to the principle of that section. 

* See Trugnan v. Lod er, (1), (an Agency case), which:is an apt 
illustration under section 208. 

_ A public notice in newspapers which does not come to the 
knowledge of persons who previously dealt with the firm, would 
not, be sufficient. It would not be notice of revocation of authority. 
The decision in Zrueman’s case (1) (see supra) shows that a mere 
public notice is ineffectual as against persons who had dealt with 
an agent. The same principle would apply to partnership, which 
is merely a branch of the law of Agency, 

The appellant's learned ceunsel asks your Lordships to make 
the implication under section 264 that persons dealing with a firm 
are not affected by a dissolution of which no public notice is given, 
but are affected when me notice is given This implication is 
not justifiable. 

Mr. Greene argued that sections 239 to 266 were exhaustive as 
a Code of the law of partnership. Buta section dealing exhaus- 
tively with retirement would provide for dormant partners, while 


(1) (1840) 11 Ade & E. 589. 
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if is admitted that section 264 does not deal with dormant partners 
at all. See section t of the Act, specially the words ‘Nothing 
herein contained shall affect...... I 

(Viscount Dunedin: It is elementary law, and also a góod 
working system, that retirement of a partner is ineffectual, in 
England, unless brought to the notice of the person interested). 

(Lord Carson: The provision as regards notice of retirement 
is clearly well known to all people in commercial circles), 

Mr. Greene’s argument was that persons dealing with a firm 
will be affected by public potice, and he says that the section makes 
no distinction between old and new customers. But we submit 
that, by a mere inference, the Legislature could not be deemed to 
have taken away the right which is speciflly conferred by English 
Law and also by section 246 of the Contract Act. You cannot by 
a side-wind and a mere inference, introduce such a far-reaching 
change in the law. Sir Richard Garth, a Judge of very great 
authority, decided the question in Chundee Churn Duit's case (t) 
ten years after the passing of the Contract Act, and his decision 
has fever since been doubted. Itis now looked, upon as a well 
settled and well established rule in the commercial community 
in India. 

Lowndes, K. C. follows: See The Irrawaddy Flotilla Coy. v. 
Bugwandas (2), for the proposition that the principles of the 
English common law are applicable. 


(Lond Carson: That case shows that common earriers were” 


outside the Contract Act). 

I rely on the decision reported in SAemram v. Rohomutoollak (3). 
It clearly shows that the English common law applied before the 
Contract Act was enacted. . 

Greene K C. in reply : See the following passage in Mulla and 
Pollock's commentary on section 264 of the Contract Act: “This 
section looks, on the face of it, asif it had been intended to 
simplify the English rule and abolish its distinction between old 
and new customers of the firm ; bit authoritative interpretation, 
so far as it has gone, is otherwise.” Respondent’s counsel is not 
right in saying that the decision of Garth C, J. in Chundee Churan 
Dut?s case (1) has been universally accepted as good law. 

Their Lordships' judgment was delivered- by 

Viscount Dunedin :—Theefacts in this case are not in dis- 
pute. The appellant Pillani was a partner of a firm of Hussein- 


(1) (1882) I. L. R. 8 Calc. 678. 
(2) (1891) L. R, 18 I. A. ra1 4 I. L. R. 18 Calc. 620 " 


(3) (1864) W. R. Gap, Num. 94. 


\ 
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bhai Pillani Wadia & Co. On the ard April, 1923, that firm 
along with Wadia Woollen Mills, Limited, granted in respect 
ofaloana promissory note for a lacs of rüpees with interest at 
734 per cent. in favour of the respendent Raja Bahadur Bansilal 
Motilal. On the rath September, 1923, the firm dissolved 
partnership and the appellant retired. The firm continued to.do 
business under the same name and by the deed of dissolution a 
certain interest in the business was secured to the appellant 
though he was no longer a partner. 

On the 3rd April, 1924, the old promissory note was cancelled 

and a new promissory note given by the company and the firm 
for the same sum of 2 lacs, interest on this note running at 83 
percent. It is admitted that the retirement of the appellant 
from the firm was advértised in the Bombay Gasette and in four 
other newspapers, and it was found by the Trial Judge and has 
not since been questioned that no intimation was sent or conveyed 
in any way to the respondent. The sole question is whether 
the appellant is liable on the second promissory note. He has 
been so found by the Judge of first instance and by the Court of 
Appeal There can be no question that the plaintiff, being an 
old customer and no notice having been given to him of the 
dissolution of the partnership and the retirement of the appellant 
the afpellant is by English law liable. It would be otiose to 
quote authority for this, and this was undoubtedly the law of 
eIndia, at least prior to the Contract Act of 1872: Shewram v. 
Rokomutoollak (1). The defence of the appellant is based on the 
terms of section 264 ofthe Indian Contract Act of 1872, which 
is as follows:— 

“Persons dealing with a firm will not be affected by a disso- 
lution of which no public notice has been given unless they 
themselves had notice of such dissolution.” 

The appellant argues that ‘‘persons” includes both old and 
new customers, and that though the section is expressed in a 
negative form there must be extracted therefrom the positive 
proposition that persons will be affected by a dissolution of 
which public notice has been given. Against that it is urged 
that the section is merely negative and must be strictly limited 
to what itsays, which is the effect of th& dissolution of the firm 
on the rights of persons dealing „with it, but not on the liabi- 
lities of the firm to the persons so dealing, 

Their Lordships feel that if this were a new statute which 


was to be construed for the first time, there would be great force 
(E) (1864) W. R. Gap. Num. 94, 
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in the appellant’s argument. But the matter cannot be so 
approached As long ago as t882 the very question was raised 
before the High Court of Calcutta in the case of CAundee Churn 
Dutta v, Bduljee Cowasjee Bijnee (1) and Garth C. J. pronounced 
a judgment contrary to the contention of the appellant. He was 
chiefly swayed „by the consideration that if it was jntended to 
make -such a far-reaching change on what had been the law of 
England introduced into the law of India, and which was stiil 
the law of England, the enactment would have been expressed in 
clear and positive words gnd not left to be gathered by inference 
from a negative proposition. That judgment has been followed 
in subsequent cases, and has ruled the law and contracts in In- 
dia eversince. To the view of Garth C. J. their Lordships 
would add two further considerations. The law as laid down in 
England has been all along found a workable law in a country 
where there is far more commercial experience than in India 
and it remained unaltered in England when the whole subject 
was reviewed in the Partnership Act of 1890. Also the Indian 
Contfact Actis nota Code. The preamble so states “Whereas 
it is expedient to define and amend certain parts of the law re- 
lating to contracts; and Lord Macnaghten in the case of Zrra- 
waddy Flotilla Company v. Bugwandas (2), says (p. 129y.— 

“The Act of 1872 does not profess to be a complete code dealing 
with the law relating to contracts, It purports to do no more than 
to define and amend certain parts of that law. No dogbt it .treats" 
of bailments in a separate chapter. But there is nothing to show 
that the Legislature intended to deal exhaustively with any parti- 
cular chapter or subdivision of the law relating to contracts," 

And although the section does occur ina fasciculus of sec- 
tions devoted to partnerships, it is clear that tbe fasciculus is 
not exhaustive of all questions which can be raised in córinec- 
tion with partnership. 

Taking into account all these considerations their Lordships 
do not think they would be justified, in view of the ambiguity 
of the expression used, to give effect to a view which would up- 
set what has been considered by the commercial community as 
the law for such along period. They will, therefore, humbly 
advise His Majesty to dismiss the appeal with costs, 

Laitey & Dawe; Solicitors for the Appellant. 

T. L. Wilson & Co: Solicitors for the Respondent. 

A, T. Mj K.J. R. Appeal dismissed 

(8) (1882) I. L. R. 8 Cale. 678. . 

(2) (1891) L, R. 18 I. A. 121; I. LR, 18 Calc, 620, 
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Present: Viscount Dunedin, Lord Carson and Sir Charles 
Sargant. 


VALLABHDAS NARANJI, KHOT OF KANJUR 
. v. 


THE COLLECTOR UNDER ACT I OF 1894.* 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT Bompay. | 


Compensation —Land Acquisition Act (i ef 1894), Secs. 23, 24,— Waste land 

Potential use for salt works— Market value—No sale to guide. 

Where the land [s absolutely worthless in itself, but has a potentiality of 
being used for salt works, the owner is entitled to the market valfe of that 
potentiality, but it is the present market value of that potentiality. 

In arriving at the value of waste land, there being no sales to guide, it is 
more er less a guess work. 

Consolidated appeal No, 142 of 1927 by the claimant against 
the decrees of the High Court, Bombay, (MacLeod C. J. and 
Madgavkar J.), dated the 21st September, 1925, which reversed the 
decisions of the Assistant Judge of Thana, dated 27th April, 1923, 
and made on References under the Land Acquisition Act, I of 
1894,section r8. 

On the 27th December, 1917, Government notified under sec- 
dion 6 of the above Act a declaration that part of the land in 
question in the present appeal, was needed for a public purpose, 
and on the 7th January, 1920 a like declaration was notified with 
regard to the rest of the said land. The only question on the 
appeal to His Majesty in Council was as to the valuation of the 
land. 

. The appellant is the Khot of an alienated village called Kanjur, 
holding under a kowl or lease from Government at a fixed rent. 
The land in question, the total area of which has been found to be 
about 197 acres, is salt marsh, described as ''khajan". With the 
exception ofa small portion, which, however, wat uncultivated 

* During the course of the argument, the following authorities were cited :— 
Cedars Rapids Manufacturing and Power Co. v. Lacoste and others: [1914] A. 
C, 569. Imre Lucas and Chesterfield Gas and Water Beard: [1909] 1 K, B. 
16. City and South London Railmay and St, Mary | Woolnoth and St, khary 
Woolchurch Haw: [1903]2 K, B. 728. “City and South London Railway v. 
United Parishes of St, Mary Woolnoth and St. Mary Woelckurch Haw : [1905] 
A. C. 1. Dossabkai Bejanji v. The Special Officer, Salsetie Building Sites (1912) 
I. L. R. 36 Bom. 599,~— K, J. R. 
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P. C. and waste, the whole area is flooded at high tide and can be used 
1929. only for the purpose of salt pans. Adjoining the said lands lies an 
Sead 


., area of 1300, acres sittated in the villages of Bhandup and Kanjur 

Vallabhdas Naranji, : ; ; : ; 
Khot of Kanjur which was acquired in 1906 by Government with the object of 
The Collector uade, letting it out for the purpose of the manufgcture of salt, In 1917 
Act I of 1894, Goyernment required further land for the like purpose and accord- 
PON ingly issued the'notification dated the a7th December above referr- 
ed to. A small portion of land having been omitted by an over- 
sight, the second of the notifications above referred to was made 

on the 7th January, 1920. 

The Collector, acting Ûnder the Land Acquisition Act, sec- 
tion 11, valued the land at Rs. 14 per acre and awarded to the 
present appellant the sum of Rs. 2930, The appellant, who 
claimed*compensation at the rate of Rs. 3000 per acre, required 
that the matter should be referred under section 18 of the Act 
for the determination of the Court. 

The matter came before the District Court of Thana, and evi- 
dence having been given on the one side and the other, the Assis- 
tant eJudge of Thana on the a7th April, 1923 delivered a volum- 
inous judgment and assessed the value of the land at Rs. 200 per 
acre, observing :— 

“T think that, considering the prospects neither immediate 
nor remote of the lands in question being turned into salt "works 
at the time of the acquisition, independently of the Government 
project, Rs. aoo per acre would be a fair valuation.” | . 

The appellant had never attempted to use the land for this 
purpose, nor had he ever received an offer from any other person 
to purchase or rent the land from him for salt works, But the 
learned judge was of opinion that by reason of its vicinity to 
the Government salt lands above referred to, it had automatically 
acquired a potential value for this purpose, which he assessed at 
‘Rs, 200 per acre. 

The evidence with regard to the Government salt lands was that 
though they had been acquired for this particular purpose in 
1906 no ten&nts could be found for them till rgr7, when it would 
appear that owing to the war there was an urgent need for salt ; 
that the tenants who then came forward to take them had been 
put to very heavy capit&l expenditure and had been unable to 
make any profit from their ven£ure. 

Against these decisions of the Assistant Judge cross appeals 
were preferred to the High Court ; those of the Khot (the present 
appellant) were appeals Nos, ari and 212. of 1923, and 
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those of the Collector were appeals Nos. 252 and 355 of 1993. 
These appeals came on for hearing before Sir Norman Macleod, 
Chief Justice, and Mr. Justice Madgavkam who on the arst 
September, 1925 delivered their judgment thereon and in 
pursuance thereof they made decrees dismissing the appeals 
ofthe present appellant and on the cross-appeals restoring „the 
award of thé Collector mentioned above. Inthe “High Court the 
present appellant reduced his said claim from Rs, 3000 to Rs. 300 
an acre, 

The learned Judges in the course of their judgment said :— 
“ The real question is what would those “lands have realized if they 
had been put up in the market in December, 1917 for sale by 
private agreement or by guction, and that apparently is the point 
to which neither the witness nor the Judge has paid fttention. 
It is not suggested that there are any instances of sale of similar 
land in the neighbourhood because nobody would be likely to want 
to purchase such land. Consequently, the Court is thrown back on 
guessing what would be a fair compensation to the owner for 
depriving him of his land, It has been suggested that there would 
have been persons willing to come forward in December t9r7 to 
buy this land, because Government had obtained leases for the 
land to the east. But because the Government had been able to 
secure certain persons who were prepared to spend money in cons- 
tructing salt pans on Goverament land, it would not follow by any 
emeans that other persons would be willing to come forward to pur- 
chase the land in reference at a high value in order to construct salt 
pans, because it has not been shown in any way that that would 
have attracted an investor. Persons who leased the lands to the east 
from Government on the terms mentioned in the lease apparently 
made no profit out of the transactions ; in fact they lost conside- 
rably, But there is nothing to show that they would have gone in 
for the enterprise of manufacturing salt if they had to pay, before 
they began constructing the salt pans, a high value for the land 
itself, Calculations with regard, to the value of the claimant's lands 
are mere speculations, and if these lands had been ptt up for sale 
in the market in 1917 it is very doubtful whether they would have 
attracted a single purchaser, The claimants would be entitled to a 
nominal value as compensation for what was undoubtedly worthless 
land. We do not think that Rs. 14 an acre awarded by the Collec- 
tor was an unreasonable amount", 

Upjohn K. C, and Rashes. for the Appellant. 

Lowndes K. Ç, and K. Brown for the Respondent, 
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- - Upjohn K. C. There is no different rule in England and India 
as to ascertaining the market value of land. Section 23 of the 
Land Acquisition Act*referred to. 

(Lord Carson: In determining compensation payable by the 
Government, you take the market value into consideration.) 

The various matters mentioned in Section 23 are not exhaustive. 

(Viscount Dunedin ; When you come to section 23, “it is always 
the market value. The principal question always is the market 
value, The other things mentioned in the section are subsidiary, ) 

(Lord Carson : We cannot give the go-by to the market value. 
That is the basis of compehsation in all cases.) 

Cedars Rapids Manufacturing and Power Co. v. Lacoste (1) 
shows that the Court must assess the market value of the land 
with all‘ts advantages. 

(Zord Carson refers to page 576 of the report in that case where 
itsays: “The value to the owner consists in all advantages which 
the land possesses, present or future, butitis the present value 
alone of such advantages t hat falls to be determined." It is the 
preaept advantage to the owner). 

(Viscount Dunedin: If you substitute “waste value" for “agri- 
cultural value” in the passage beginning “Where, therefore, the 
element of value......” at page 576 of the reportin Cedars Rapids’ 
case (1), the paragraph becomes applicable to the presentcase, 
It must be an imaginary value if the land were put up for sale), 

(Viscount Dunedin: There is no doubt that the land hase 
potentialities for salt works, but in order to create salt works, you 
have got to spend aconsiderable amount of money, and what the 
High Court say is that it would not pay a man to incur all this 
expenditure), . : 7 

(Zord Carson: You have to spend an enormous sum and even 
then the scheme may not pay at all). 

(Sir Charles Sargant: You are not entitled to more than the ` 
potentialities reflected in the present market value. The poten- 
tiality is always reflected in the pregent market value). i 

I submit that the learned Judges of the High Court were not 
justified in treating it as worthless land. The Trial Judge saw all 
the witnesses and gave his decision, with cogent reasons for his 
conclusions ; he had, besides, local knowledge of the value. The 
High Court were not entitled to, reverse his judgment. 

Counsel for the Respondents were not called upon. 

Their Lordships’ judgment was delivered by 


(1) [1914] A. C. 569, £5 
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Viscount Dunedin :—This is an appeal against a judgment of 

the High Court of Bombay upon a land acquisition case by which 

` they have given as compensation a certain fgfre of 14 rupees per 

acre, having set aside the judgment of the Assistant Judge of 
Thana, who had given a larger sum of 200 rupees per acre. 

The land in question is an irregularly shaped piece by the sga, 
which is covéred by the tide at various times, and which for what 
might be called ordinary purposes is practically useless, Land near 
the sea, however, has the capability that if salt works are con- 
structed upon it it is possible to get the salt and thus establish a 
business, The learned Judges in the High Court say :— 

“The real question is what would these lands have realised if 
they had been put up in the market in December, 1917, for sale by 
private agreement or by auction, and that apparently isa þoint to 
which neither the witness nor the Judge has paid attention, It is 
not suggested that there are any instances of sale of similar land in 
the neighbourhood, because nobody would be likely to want to 
purchase such land, Cosequently the Court is thrown back on 
guessing what would be fair compensation to the owner for 
depriving him of his land." 

The learned counsel for the appellant took umbrage at that 
sentence, but their Lordships do not think that there is really 
anythfhg to be found fault with in it, They are of course bound 
-by the terms of the Land Acquisition Act, which deals, in sections 
43 and 24, with the considerations that are to be taken into 
account in determining the value of land. Practically the statutory 
conditions are just what has been laid down as the law in this 
country. It would be useless to refer to many cases, but one case 
which has been quoted was the Cedars Rapids Manufacturing and 
Power Co. v. Lacoste and others (1) which really followed a case of 
Inve Lucas and Chesterfield Gas and Water Board (2), in which 
there was an able judgment of Lord Moulton, What it really comes 
to is this: This land is absolutely worthless in itself, but it has no 
doubt a potentiality of being used for salt works, and therefore the 
owner is entitled to the market value of that potentidlity, but it is 
the present market value of that potentiality, What is found is 
that in order to establish salt works itis necessary to lay outa 

. large sum of money ; it is not merely a question of taking the land 
and then finding that you have salj works ; it is necessary to doa 
great deal of construction. It was proved thatin one case some 
people had spent 7 lakhs of rupees on salt works and had not made 


(1) [1914] A. C. 369. (2) [1909] 1 K. B, 16. 
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them pay atall: but hoped that at the end of ro years they 
possibly would pay. That is not what one would call very encourag- 
ing. The result is this: The learned Judges ofthe High Court 
have drawn the inference which their Lordships think is a correct 
one that it would not pay anybody to pay for land of this sort, even 
if they were going to construct salt works upon it, more than the 
value as waste land, No doubt in arriving at the value of waste 
land, there being no sales to guide one, itis more or less guess- 
work, The learned fudges ia the High Court have guessed it at 
14 rupees, which was the figure taken by the Collector, and in their 
Lordships’ opinion they aré in no better position to make a guess, 
and they will therefore humbly advise His Majesty that this appeal 
should be dismissed with costs. " 

Ranken, Ford & Chester: Solicitors for the Appellant. 

Solicitor, India office: Solicitors for the Respondent. 
A, T. M. 5 K, JR Appeal dismissed, 


CRIMINAL REVISION. 


Before Sir Zahid SuAramardy, Knight, Judge, and 
Mr, Justice Graham. 


DAULAT RAM BISHAN L'AS 
o. 


THE CORPORATION OF CALCUTTA.* 


Calcutta Municipal Act (II B, C. of 1923), Secs. 421. and 418 (2)— Proceeding 
Jor the destruction of ghee said to be adulterated—Whether ‘ghee’ intended 
for human consumption, presumption, if any—Onus of proving whether or not 
ti is so intended, on whom. ; ‘prosecution’ meaning of. * 

Some tins of adulterated ‘ghee’ having ‘been found in a godown in Calcutta 
belonging to the petitioner, the Municipal Magistrate, on an application by the 
Corporation of Calcutta ordered the destruction of the ‘ghee’ under Sec. 421 of 
the Calcutta Municipal Act, 


Held, that the Court is'entitled to make the ordinary presumption that the 
‘ghee’ is meant for human consumption. 

* Criminal Revision No. 1037 of 1928 against the order of Maulvi Abu 
Nasar Mahammad Ali, and Municipal Magistrate, Calcutta, dated the 18th of 
September, 1928. . . 


Vor. XLIX.] HIGH COURT. 


Par Suhrawardy $.—The onus of proving that the ‘ghee’ is not intended 
for human consumption is on the party so alleging ; and Sec. 418 (2) of the 
Calcutta Municipal Act does not indicate that in case other than prosecutions 
under the Act the onus is on the Corporation to affirmatively prove that the 
‘ghee’ was intended for human consumption, 

Per Graham, /.—The word ‘prosecution’ in Sec. 418 (2) does not necessarily 
connote ‘prosecytion’ for an offence. ‘Prosecution’ in its wide or more gendral 
sense means a proceeding by way of indictment or information and as used in 
Sec. 418 (2) it may include such proceedings as those taken under Sec. 421 
of the Calcutta Municipal Act. 

Application for revision under sec, 435 of the Code of Crimi- 
nal Procedure. 


Mr. N. N. Sircar, Advocate General, with Messrs. Mrityunjay 
Chattopadhyay, Sachindra? Nath Banerji and P. K. Sandell, for 
the Petitioner. 


Sir Bimode Mitter with Messrs. D. IV. Bagchi and Gopendra 
Krishna Banerji, for the Opposite Party. 


The facts of the case appear from the judgment of Subra- 
wardy J. 


The judgments of the Court were as follows :— 

.Suhrawardy, J:—-This Rule has been pressed on one point, 
Some tins of ghee were found in a godown belonging to the 
petitidher and the article was ordered to be destroyed by the 
Municipal Magistrate under section 42r of the Calcutta Muni- 
¢ipal Act of 923. It is not disputed that the ghee is adulterated 
and unfit for human consumption. It is also not disputed before 
us that it was in the possession of the petitioner and that if the 
contention of the petitioner before us fails it is liable to destruc- 
tion, under section 420 or 421. 

The point that has been argued in this case on behalf of the 
petitioner is that there is no evidence and that it has not been 
proved by the Corporation that the ghee seized was intended 
for human consumption. It is said that under sections 418 
read with sections 420 and %42r the article to be destroyed 
must be a thing intended for human consumption, The ques 
tion therefore is whether thg ghee was intended for human 
consumption, Itis argued that under section 418, clause (2) 
ifa prosecution is instituted under chapter 28 of the Calcutta 
Municipal Act the burden shall rest with the party charged to 

‘prove that the article is not intended for human consumption. 
It is -submitted that in a case where there is no prosecution 
the onus will be «on the party who seeks to exercise the power 
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vested in him under section 420 or 421 to prove that the article 
was intended for human consumption, 

It is necessary tô refer to the facts of the case in order to see 
whether itlies in the mouth of the petitioner to raise the peint 
before us. It is admitted that the ghee was purchased somewhere 
inethe Punjab and was being taken to Rangoon. In the course 
ofits transit it was brought to Calcutta to the petitioner's go- 
down for making some repairs to the tins. No question as-to 
what use the ghee would ultimately be put to was raised before 
the learned Magistrate and it. was tacitly admitted before him 
that it was intended for sale at Rangoon. The learned Magistrate 
remarks in his judgment. “Itis rather admitted that the ghee 
was intended for sale in Rangoon.” e. 

Thé point that has been raised before us seems to be an 
after thought. None to come to the question whether it is incum- 
bent upon the Corporation to prove that the ghee was intended 
for human consumption. I do not agree with the contention 
that because section 418, clause (2) putsthe burden upon the 
accmsed to prove that the article is not intended for human 
consumption in a case of prosecution under the chapter it in- 
dicates that in allother cases thé onus will be upon the Cor- 
poration to prove that it is intended for human consumption. 
Ghee is ordinarily intended for human consumption and ft does 
not require the assistance of Acts or Statutes to presume that 
it is meant for human consumption. The ressgh why 41:8 
clause (2) indicates that it is for the party to prove that the arti- 
cle is not intended for human consumption is probably to meet 
an argument that ‘may be raised on behalf of the accused 
under prosecution that the prosecution should ordinarily prove 
every element constituting an offence. It does not necessarily 
indicate that a Court cannot make a presumption when there 
is nothing to suggest otherwise. Sir Benode Mitter on behalf 
of the Corporation has argued that the action taken by the Cor- 
poration in this matter is a prosecution within the meaning of 


-gection 418. There isa great deal to be said in support of 


this view but Ido not think itpecessary in the present case 
to decide the point as Iam of opinion that the Court is entitl- 
ed to take for granted, when it is not denied, that ghee is an article 
intended for human consumptéon. Itis possible that it can be 
employed for remote or extraordinary purposes but the ordinary 
presumption that ghee is intended for human consumption is not 


'& presumption of law but a supposition based en common sense 


M 1 E. twaw x ZR 
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when ther i is “no assertion to the contrary, In this connection CRIMINAL 

our attention has been drawn to séction 106 of the Evidence 1939. 


Act which says: “when any ‘fact is “especially ‘within the knowledge 
of any person-the burden of proving, that.fact, js upon him.” It . Das. 
seems to me that this section read with, ‘the illustrations under The Gor pocaliol of 
it lays down nothing more than the ordinary tule of reasoning Calcutta, 
consistent ‘with common sense. In my opinion, "there isnosub- ` ^7 — 
stance in the point raised before us and this Rule must be 


dischar, arged. ; 
6a RT oft: he eet [XE oth gos arri 
Tet the order. complained: against be executed at once, 


Graham : Ji—I agree. Ghee comes within the definition 
‘of food as given in section G). (a1) of the Calcutta Municipal Act 
andi is ordinarily. "used for human consumption, That peig 80, 
‘part from anything contained in section 418 sub-section (2) of 
the. Act, the | ordinary presumption would be that | the ghee, Was 
intended . for.- .human , consumption, br ‘the ‘petitioner ‘alleged 


-the contrary it was for him to prove it, 


ww 
Daulat Ram Bishan 
Das - 


But apart from this view of the ‘matter ‘it may be obgerved 
‘that the word, “prosecution” used j in section 438, sub-section (a) 
oes, not, „necessarily , „connote, ‘prosecution, for an , offence, ‘and 
Where itis intended, to. be, so, used itis "usus to state so ,jo,plain 
ters.. Prosecution, in,its wider or, more. general. sense means.,a . 
proceeding by way of indictment, .or information, and as used in . 

e section’ 418. (a) it may. include such proceedings as those taken 


under section 421 of tbe Act. 
I agree that the Rule should be discharged. 
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Before Sir Philip L. Buckland, Knight, Judge, (on a difference 
between Mr, Justice M, N. Mukerji and 
o Mr. Justice Graham), 


RADHA KRISHNA GUPTA, a#as RADHA i 
KRISHNA BYAS, * 
° . v. : 
JAMUNADAS FATEPURIA,* 


Calcutta Police Act (IV, B. C., of 1866), Sec. 54A4— Possession, meaning of j 
necessity of a charge when teal along with offences triable as a warrant 
case ; Code of Criminal Procedure, (Act V of 1898), Sec. 517 —Order under, 
in favour of the complainant, if proper, when accused acquitted of a charge 
under Sec, 411 Indian Penal Code in respect ofdhe property. 


The accused was charged with having stolen a blank cheque signed by the 
complainant and filled it ia for Rs, 9,500, cashed it and misappropriated the 
"money, ahd out of that, to have purchased a postal cash certificate for Rs. 800 
and made a fixed deposit of Rs. 4,000 with the P. and O, Banking Corporation. 
He was charged under section 381 Indian Penal-Code in respect of the cheque, 
and under section 411 Indian Penal Code in respect of Rs, 800 and Rs. 4,000 
covered by the postal cash certificate and the fixed deposit receipt of the Bank. 
He was however, acquitted of those charges as the evidence fell short of proving 
that the “postal cash certificats and the fixed deposit receipt represented the 
actual proceeds of the stolen cheque, but he was convicted under section 54A of 
the Calcutta Police Act in respect of the two sums of money, vir, Re. 9o and i 
Rs. 4,000 represented by the two documents, 


Held (per Buckland, F, agreeing with stukerji, 7). Possession of documents » 
conferring right to monles is not possession within the meaning of section 54A of 
the Calcutta Police Act, 


Per Buckland, F. Right to possession conferred by a document depended 
upon the terms of the contract between the grantor of the document and the 
holder thereof, matters which could not be considered under section 54A ofthe 
Calcutta Police Act, 


Per Mukerji, f. A penal provision like section 54A of the Calcutta Police 
Act which relieves the prosecution of its ordinary burden of proof except to create 
a reasonable suspicion, and throws tho entire onus on the accused of removing 
that suspicion should be strictly construed. e 


Possession under section 54A of the Calcutta Police Act refers to present 


“actual possession of the suspected thing Itself in some shape or form and not of 


some document conferring the right to possess it. (Grakaw, jf. contra). 


Although an offence undef section 54A of the Calcutta Police Act 1s triable 
as a summons case in which no charge Deed be framed, yet, ifa man is tried of 


* Criminal Revision No. 975 of 1928, against the order of S, Wajid Ali, Esq., 
gtd Presidency Magistrate, Northern Division, Calcutta, dated the roth of 
September 1928. ` 


“Vou, XLIX.) HIGH COURT. 


an offenc e under that section along with offences triable asa warrant case, it is 
necessary to give the accused notice of it and a charge is necessary to be framed, 
and omission to frame a charge in such a case isa serious firregularity. Hossein 
Sardar v. Kalu Sardar (1) referred to, 

Per Mukerji and Graham, $F. Omission to frame a charge under section 
54A of the Calcutta Police Act when the accused is tried under sections 384 and 
411 of the Indian Penal Code does not vitiate the trial. E 

Tulsi Telini v. Emperor (2) followed. 

Por Mukerji, F. (Buckland, F. agreeing). When the accused is “acquitted of 
an offence under section 411 Indian Penal Code in respect of certain monies 
covered by a postal cash certificate and a Banl*fixed deposit receipt, an order 

` directing restoration of those documents to the complainant cannot be sustained, 
Application for revision under Sec. 435 of the Code of Criminal 
Procedure, A 


The material facts‘appear from the judgments. 
The following'judgments were delivered. 


Mukerji, J:—The petitioner Radha Krishna Gupta alas 
Radha Krishna Byas was tried by the 3rd Presidency Magistrate 
of Calcutta along with another person for offences under 
sections 381 and:411 Indian Penal Code. The learned; Magistrate 
acquitted him of the said offences but  convicted:: him under 

: sectign 54A ofthe Calcutta Police Act IV (B. C.) of 1866 and 
sentenced:him to undergo rigorous imprisonment for 3 months, 
He has also made an order that a fixed deposit receipt and a cash 
, Certificate! wlfich were found in the possession of the petitioner be 
made over to the complainant. 

The prosecution case was that the petitioner wasa writer of 
accounts in the complainant's firm, that the petitioner had 
absfracted a blank but signed cheque form from the cheque book 
of the firm, filled it up for Rs. 9500, and cashed it and misappro- 
priated the"money. The charges framed against the petitioner 
were the:following :— 

Ist, A charge under section 38! Indian Penal Code in respect 
ofa blank signed cheque form No. CX 350718 ; and and. A 
charge under section 411 Indian Penal Code in respect of Rs, 800 
and Rs. 4000 covered respectivély by a postal certificate and a 
fixed deposit receipt. . 

. The learned Magistrate held as regards the first charge that all 
that had been proved was that the Petitioner had an opportunity 
to abstract the cheque form, but that there was no legal evidence 


(1) (1902) I. L. R? 29 Cal. 481. (2) (1923) I. L. R. 50 Cal. 564. 
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on which it could be held that he did 80, and that although there 
was a confession made by the petitioner, it could not be taken into 
consideration as it imd not been voluntarily made. The first 
charge, therefore, in the opinion of the learned Magistrate 
failed. 

As regards the second charge the learned Magistrate was of 
opinion that it had not been established that the monies" covered 
by the postal cash certificate and ‘the fixed deposit receipt were 
the proceeds of the cheque. He held, the refore, that the second 
charge was not proved. ' i Bos 

Being of opinion, however, that the purchase of a cash terti- 
ficate'fór Rs. 800 and the deposit of Rs, 4060 in the’ Bank “dri the 
6th February, 1928, "the eventful day,", was highly suspicious, 
the learrfed Magistrate proceeded to convict the petitioner under 
section 54A ofthe Calcutta Police Act and sentenced him and 
made the order of disposal in complainant’s favour as above 
mentioned. l aoe A : 

‘For one thing, the judgment of the learned Magistrate is highly 
incoügistent. If he was unable’ ‘to convict the’ petitiéner ‘under 
section 411 Indian Pehal Code'on the ground that no conhection 
had béen established ' between the monies covered' by the postal 
certificate and the ‘fixed deposit receipt, it is difficult to sée&'on 
what footing the said documents were to be made over tothe 
coniplainant. In do view of the case can this order of ‘the learned” 
Magistrate be supported." "' ae Cee 

* Ag regards thé’ conviction under section 54A "the band. 
Magistrate was not satisfied with the explandtibn which the peti 
tioner had given as to how he came by such a latge sum'of money 
as he had“put into the Bank and ‘fot which he had "purchased the 
cash certificate, But the question is, is section 54A of the Calcutta 
Police -Act applicable to a case of this Hatüré aiid is the conviction 
a proper one ? s ; M pt 

In challenging the validity of the conviction it has been urged 
on'behalf of the petitioner that indamuch as there had’ been no 
charge framed for:an offence uüdef section 54A ` the conviction is 
bai in law. "Now, it is true" thàt" séction' 54A' is an offeiíce 
triable as & summons case, and *for a trial of this offenée rio" 
charge is necessary (vide section 242 Criminal Procedure ‘Code), 
but if it was intended that the petitioner was'to stand his trial for 
this offence along with offences under sections 381 ‘and 41r Indian’ 
Penal Code which are triable as a warrant case -it was' necessary 
to give the petitioner notice of that fact, and consgquently a charge 

^ a t " oR A Blt Y 
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was also necessary to be framed for the offence under section 54A 
Hosstin ‘Sardar v. ‘Kalu Sardar (1 3 dti is true that the petitioner 
has, i in fact, adduced some evidence i in supporte of. the explanation 


that, he gave for his transactions of the day, ‘but it cannot be said. 


that he was not misled or that it may be assumed that he had no 
further defence to make. Omission to frame the charge was, in 
my opinion, 5 serious ‘irregularity which must ‘be *held to have 
vitiated the trial, much more serious that a mere omission to frame 


a ‘charge i ina warrant- -case in which the petitioner knows what he 
is being tried for. But it has been held by this Court i in the case 


of. Tulsi Telini v. Emperor (2) that "when af accused has been tried 
ona ‘charge under section 379 Indian Penal Code he may be con- 
victed of an-offence under gection 544. of the Calcutta Police. Act 
though not separately charged with it. Whether I agree with the 


principle of that decision or not I feel bound by it and I must hold 


that this contention should be overruled, 


But ‘a.more serious illegality in this conviction, in my opinion, 


is the application of Section 54A to the case, “The judgment of the 
learned Magistrate i is not very clear on the question as to whgt it 
was . that formed. the subject matter of, this charge. Learned 
Advocate appearing on behalf of the ‘Crown seemed to argue that 
it was the two sums of Rs. 860 and Rs, 4000 which was the subject 
matte» while learned Advocate for the complainant while not dis- 
approving of that contention urged. that it was the postal cash 
eertificate and, the fired deposit receipt which were the ‘subject 
matter, ‘In my opinion ‘neither of these two sets could: possibly 
form ‘the subject matter of a case under section 54A. 

As regards the postal cash certificate ‘and the fixed deposit 


receipt they are property belonging to the petitioner himself and 


standing in his own name, and the contention that they were 
fraudulently obtained from the post ‘office and. the Bank by the 


fraudulent concealment of the fact that the money was not the 


accused's money need not be seriously: considered. : 
"The sums of n oney Rs. Booand Rs. 4000 had already been 
parted, with- -by ‘the petitioner, even if at one time they were in 
his possession, The first part of section 544 is drawn almost. ‘word 
per word from the. ‘Metropolitan Police Courts Act a and 3 Vic. 
Cap. 1 section 24. The limited meaning which the words of 
that section of the statute have besp held to bear has not been 
adopted i in this country. It- is noticeable nevertheless that the 
provision contained in section 54A i is revolátionary i in its character, 


' (1) (1902) 1. L. Raa9 Cale 481. ^ ' (2) (1923) I. L, R. + 50 Gls 564. 
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relieving as it does the prosecution of its ordinary burden of _ proof 
in a Criminal case, beyond what is necessary to create a reasonable 
suspicion, and throwing the entire onus on the accused of removing 
that suspicion. A penal provision of this character should, in’ my 
opinion, be strictly construed. e 

* The section is divided into two sub-sections, In sub-section (1) 
the word used is ‘has,’ as contradistinguished from the word ‘had’ 
in sub-section (2), and the said word used with reference to ‘had’ 
in sub-section (2), and the said word used with reference to 
‘possession’ implies present possession. While therefore a person 
may be proceeded against under sub-section (1) if he is ‘in posses- 
sion at the time when the proceedings are taken, proceedings may 
be taken under sub-section (2) against a person who had possession 
in the past and from whom the former may have received the 
thing. The word ‘possession’ should be understood in a sense 
ejusdem generis with the words ‘conveys,’ and ‘offers &c,’ and in the 
sense of actual physical possession ; the object of sub-section (1) 
being to oblige a person to explain how he came by some article 
whieh he has with him. There is a difference between the two 
sub-sections in this way that under sub-section (1) it is the failure 
to explain which attracts that sub-section, while for a conviction 
under sub-section (a) it must be shown that the person had 
reasonable cause to believe that the thing was stolen or ffaudu- 
lently obtained ; but this is a matter which need not be considered 
here. The word ‘thing’ appears in the section, in sub-section (13 
‘anything,’ and in sub-section (2) as ‘the thing’ and must necessarily 
mean tangible moveable property having a corporeal existence and 
capable of being handled. In my opinion it is the suspected thing 
itself in some shape or form that can form the subject matter ef a 
case under this section. Ifa man was in possession of stolen gold 
ornaments and had got it melted or converted into gold, the gold 
is still the thing itself in a different shape of form, If instead of 
having the gold in his hand he keeps it in his house or witha 
friend or a goldsmith, the gold is sfill in his possession. To such 
a case the section will apply, as was the case in Tulsi Telini v. 
Emperor (1). Ifa man deposits money ina Bank, or purchase a 
cash certificate with it, the money loses all its identity and I can 
not conceive how it can be said that he is still in actual physical 
possession of the money asa tangible piece of immoveable pro- 
perty. The cash certificate or the fixed deposit receipt may 
represent the money for certain purposes but itis not the money 


(1) (1923) L L. R. 50 Cale, 564. d 
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itself as a ‘thing’ in another shape or form of such thing. I am 
therefore of opinion that this conviction is entirely misconceived. 
Section 54À has already been extended to cases to which in my 
opinion, it was never intended to apply, but to extend it to a case 
like this and to authorize & Magistrate to call upon a person to 
explain his wealth or prosperity would be far too dangerous. 

I would aecordIngly make the Rule absolute and set aside the 
conviction of the petitioner under section 54A of the Calcutta 
Police Act and the sentences passed on him under that section. 
The order of delivery of the postal cash certificate and the fixed 
depositreceipt cannot stand and must ako' be set aside.’ If the 
above orders are passed it will be necessary to pass some order for 
the disposal of the said two documents, -I may say without hesita- 
tion that I am somewhat doubtful about the correctness: wf the 
acquittal of the petitioner on the charge under section 411 Indian 
Penal Code. I would therefore order that the' said documents 
should be detained in Court fora period of three months from 
to-day within which time the complainant may, if he be so advised, 
take measures to get his rights declared to the documents or obtain 
such other or further orders in his favour which would entitle him 
to them or would justify their further detention, and in the event 
of his failing to do so within that time the said documents should 
be returned to the petitioner from whose possession they were 
taken, 

-e Graham, J :—I have the misfortune to differ from my learned 
brother in this case. The facts out of which this Rule has arisen 
are shortly as follows. 

The petitioner Radha Krishna Gupta, alfas Radha Kissen Byas 
was put on his trial along with another person before the 3rd 
Presidency Magistrate, Calcutta, the: picis framed against the 
petitioner being. 

1. First, that on or about the si February 1928 he committed 
theft of a blank cheque on the Central Bank of India from a cheque 
book belonging to the complainant Jamuna Das Fatepuria, already 
signed by him, and thereby committed an offence underesection 381 
of the Indian Penal Code, and 

a, Secondly, that on or aboüt the 6th February rga8 he dis: 
honestly roceived or retained stolen property ¢o wit Rs. 800 covered 
by a postal cash certificate, and Rs. 4000 covered by a fixed 
deposit receipt of the P, and O. Banking Corporation knowing or 
having reason to believe the same to be stolen property being a 
portion of the money obtained by cashing a cheque filled up for 
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Rs, 9500, and that he thereby committed an offence under section 
411 of the Indian Penal Code, 

The Magistrate Tound that the charge under section 381 indian 
Penal ( Code failed as the evidence fell short of “actual p proof *t "that 
the accused stole the cheque form, theugh there was evidence 
that he had the opportunity to do So. It was further held that the 
‘charge ‘under section 411 Indian Penal Code. also "failed inasmuch 
ag there . was nothing. to show. that the monies “found, with ‘the 


‘accused w were the actual proceeds of the cheque i in question. 


‘Having recorded, to these findings the Magistrate then | went i on 
to hold that the accused was guilty of an offence, under, section pn 
ofthe Calcutta Police Act in respect of the sgid, monies, and 


.gentegced him to three months rigoroug imprisonment, directing at 


the same,time that the fixed deposit receipt for Rs. 4000 and the 
cash, certificata of Rs. 1000 found with the accused should be made 
over tothe complainant.  . 5 4 or 

. The legality of the conviction has been assailed mainly on two 
grounds : mm... - s IE anis 

° (x), Firstly that the elements Haan to constitute an ‘offence 
unger section 54A of the, Calcutta Police Act were not made out 
against the accused, and that that section has no application in a 


case like the present, and n 


2. Secondly, that no charge having been framed rm the 
accused under section 54A of the Calcutta Police Act, the-convic- 
tion is bad in law and cannot be sustained, The first of these 
seems to bea point of some importance. Section 54A .of the 
Calcutta Police Act reads as follows ‘Whoever has in his posses- 
sion, or conveys in 80y manner....«......anything. which . there is 
reason to believe to have been. stolen or fraudulently.. obtained 
shall if he fails to account for such possession, or, act to the .satig- 
faction of the Magistrate, be liable to fine, which may extend to one 
-hundred rupees, or with imprisonment, with or without hard 
labour, for a term which may extend to three months." 


The lÉnguage of the section is in the widest terms and the 
question, so far as this case is concerned, is whether on the 6th 


` February the accused ‘had in his’ possession the sums of Rs, 800 and 


Rs. 4000 which theré was reason to believe to have béen stolen or 
fraudulently obtained: * 


It has heen ‘argued on behalf of ‘the petitioner ‘that the section 
applies only i in the case of a J person who igi in possession ‘of "proper- 
ties “actually stolen, or reasonably believed to be stolen, and ‘has no 


Vor. XLIX.] HIGH COURT, 


application where an accused is found in possession merely of 
documents entitling him to possession of sums of money as in this 
case, The argument appears to be thatin «uch circumstances it 
cannot be definitely concluded that the money so deposited is the 
money stolen, or suspected to be stolen or fraudulently obtained. 
This contention seems ‘to me to be without any real substange. 
The word 'pessession' in the section cannot, I think, be limited or 
restricted to actual physical possession, but must include what may 
be termed potential possession such as arises when money is depo- 
sited in a Bank or Post office. In this instance the accused, though 
not in«ctual physical possession of the c&sh, was to all intents and 
purposes in possession within the ordinary meaning of the word by 
reason of the fact that he had in his possession the cash certificate 
and deposit receipt entitling him to the monies. Such pofsession 
it seems to me is just as much possession as if the money were in 
the person of the accused or in his house. 

It has been urged that section 54A was never meant to apply 
to a case of this description and that it is applicable only in the 
case of persons found in the streets, or at the jetties or such places 
in possession of properties suspected fo be stolen. It may be that 
the act was not designed to meet cases of this description. But I 
can find nothing in the language of the section, which as I have 
said igas wide as it can be, to limit or restrict its operation to cases 
of actual physical possession, nor does there seem to be any reason 
why it should not apply in a case like the present where it is alleged 
that the accused was found in possession, albeit potential possession, 
of considerable sums of money suspected to be stolen for which he 
was unable to give any satisfactory explanation. 

The prosecution relied upon the circumstances taken as a whole 
for the purpose of establishing that the accused was.in possession 
of these stolen monies, or a part thereof, and those circumstances 
are without doubt very strong. The blank signed cheque was 
found to be missing on the 6th February, and is said to have been 
stolen either on that day, or the previous day. On the same date, 
the 6th February, the accused deposited Rs. 4000 at the P. and O. 
Bank, and bought the cash certificate for Rs. 800, It was not dis- 
puted at the trial that thése deposits were made by the 
accused, and, the onus being undere section 534A upon 
him to account for his possession, he adduced evidence 
to prove that they were made with asum of rupees 5000 
received by him on the 6th February from a firm styled 
Nayasook Das Gopi Kissen, A witness named Ganga Das 
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said to be cashier of the firm in question was examined 
for the defence but the Magistrate rejected his testimony 
for reasons which * he has given. The Magistrate finally 
held that the circumstances as a whole established that 
the accused, who was a servant of the complainant on a small 
salary, was guilty of being in possession ofthe monies in ques- 
tion, and convicted him as already stated. 5 

We have not been referred to any decided case in which 
it has been held that the section is applicable only in the case 
of actual physical possession of property as distinguished from 
potential possession derifed from the possession of docüments 
entitling the holder to possession. To my mind the distinc- 
tion sought to be drawn isa distinction without any real differ- 
ence, fbra person may surely be just as much in possession by 
holding a deposit receipt on a cash certificate, as if he had the 
money deposited in his safe in his house, He merely keeps it 
in a Bank for greater security, and it seems to me that it would 
be adopting a dangerous principle to hold that monies suspec- 
ted «or proved to be stolen cease to bein possession of the thief 
so soon as he has been able to deposit them in a Bank or Post 
Office. 

As regards the second contention that the conviction is illegal 
because no charge was framed under section 54A of the Cficutta 
Police Act it may be observed that the offence being summarily 
triable the framing ofa formal charge was not gecessary (vide 
442 Criminal Procedure Code.) Apart from this under section 
362 (4) Criminal Procedure Code the case not being one in 
which an appeal lies the Magistrate was not bound to framea 
charge. The point also seems to be covered by section, 237 
Criminal Procedure Code Zw/si Telini v. Emperor (1). 

For the reasons stated I am of opinion that the Rulein this 
case should be discharged l 

The following order was passed by the Court. 

As we have differed the papers will be laid before the 
Hon'ble th$ Chief Justice—so that reference be made to a third 
Judge in accordance with the provisions of section 429 read 
with section 439 Criminal Procedure Code. 

The case was then'led before Mr. Justice Buckland. 

Mr. Probodh Chandra Chatterjee for the Petitioner, 

Mr. B. C. Chatterjee (Counsel) and Mr, Satindra Nath 
Mukherjee for the Opposite Party (Compin 

(1) (1923) I. L. R. 50 Calc. 564. . 


Vor. XLIX.] HIGH COURT, 


Mr, A. S. M, Akram for the Crown. 

. C. A, Y. 

Buekland, J:—The facts of this case sufficiently appear 
from the judgments of my learned brothers Mukerjee and Gra- 
ham, JJ. who have had the misfortune to differ so that the case 
has been laid before me under section 429 Criminal Procedure 
Code, . ° 

The learnei Advocate who has appeared for the complainant, 
whose argument has been adopted by the learned Advocate 
for the Crown, has informed me that his case is that the pro- 
perty,” the subject mutter of the conviction, is the sum of Rs. 
4000 deposited ia the Bank and the sum of Rs. 800 paid by the 
accused for tha Postal Cash Certificate. I will take that to be 
correct though the judgment of the Magistrate is anything but 
clear as to this. The point to be decided is whether these 
sums of money are in the possession of the petitioner within 
the meaning of section 54A of the Calcutta Police Act. 

The cash Postal Certifleate and the fixed deposit receipt 
were found, on the 7th February, 1928 in the possession of the 
petitioner, Ifheis to be held as being in possession of the 
money which those documents represent and is now in the 
Bank and with the Postal Department, such possession must 
have "begun at the time when he paid in the money and receiv- 
ed the documents in exchange. Whatever may have since be- 
eome of the gocuments thére must havea period of time, long 
or short; it makes no difference, when, if the view urged is 
gorrect he must have been in possession of both the documents 
and the money. Such a result to my mind proves the fallacy 
of the argument advanced, which appears to involve a confusion 
between actual possession and such right to possession as these 
documents may confer, Such right may, I conceive, be or be- 
come, qualified, and, in the case of the Bank, must depend upon 
the terms of the contract under which the deposit was made. 
These cannot be matters to beconsidered under section 54A of 
the Calcutta Police Act in determining the meanifig of posse- 
ssion, Substantially the same considerations apply to the money 
represented by the cash Postal Certificate. 

Without attempting to lay down any general rule as to the 
meaning of the word possession jn the section it is sufficient 
to say that in my judgment the petitioner cannot be held to be 
in possession of the money represented by the documents in 
question and the zule must be made absolute, 
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As regards the cash Postal Certificate and the fixed deposit 
receipt, I set aside the order of the Magistrate directing that 
they be made ovef to the complainant, and direct that they 
be detained in Court for three months from to-day, and held 
meantime subject to any order that they,may be made by this 
Court in its Original Civil Jurisdiction. If no such order shall 
have been made within the period stated they may be return- 
.ed to the petitioner. 

M. C. Rule made absolute: Conviction set aside. 


PRIVY COUNCIL. 


Present: Viscount Dunedin, Lord Shaw, Lord Blanesburgh, 
and Sir John Wallis. 


WEARNE BROTHERS, LIMITED 
p. 


THE RUSSA ENGINEERING WORKS LIMITED ~ 
AND OTHERS, 
(Ox APPEAL FROM THE Hica COURT OF JUDICATURE 
AT RaNGoOoN.] 


Indamuity—Agreement—Making over part ‘of the premises—No assignment of 

agreement Jor lease—Liability ef assignee. * 

An agreement for lease entered into by the Russa Engineering Works, 
Limited, the first respondent, with Mr. Cowasji, dated the 2oth April, 1920, 
provided fora lease for 20 years from the ist September, 1920, of certain 
blocks. The rent was Rs. 1,000 during the first 10 years and Rs. 1500 during 
the remaining 10 years. On the roth July, 1920, a company called Ford Motors 
was incorporatéd, The Russa Company held all the shares of the Ford Motors 
except one, and one of the conditions of the incorporation was that the Russa 
Company should make over part of thè premises, viz, Judah Ezekiel Street 
property, to the Ford Motors The Company made over the said property to 
Ford Company. So matters stood for about a year. During that term the Ford 
Motor Company devolved the property making extensive alterations, paying rent 
to the landlord, and acting jist as possessors with full title would have acted, 
but no assignment of the agreement for lease of the property was made to the 
Ford Motor Company. 


Vor. XLIX.] ; PRIVY COUNCIL, 


On the 27th August, 1921, the managing director of the appellants addressed 
a letter to the Ford Motors, Limited, stating that they ‘‘were prepared to take 
over the Ford Motor Company asa going concern op the following terms." 
There followed the enumeration of the assets taken over, including spare parts, 
machinery, tools &c, and item 8 was as follows: ‘Judah Ezekiel Street property 
lease for ten years, April 20th, 1920, at Rs. 1,000 per month, and a further ten 
years at Rs, 1500 a month.” On the 7th September, 1921, the appellants wgote 
to the Ford Motors, Limited, that at the meeting of the directors of the Company 
held on the 6th instant, ‘the correspondence between ourselves was considered, 
and the following is entered in the minutes of the meeting: Considered corres 
pondence with Messrs, Wearne Brothers, Ltd., who have made an offer to pur- 
chase the shares of Ford Motors (Burma) Ltd., pn certain terms contained in 
their representative's letter dated the 27th August, 1921. Considered draft of 
Managing Agent'sreply dated and September, which was approved and 
confirmed." : e 


. 

Held, that the bargain between the appellants and the Ford Motors, Limited, 
was complete ; that the appellants were bound to indemnify Russa Engineering 
Works against all liabilities under the agreement for lease ; that the appellants 
should pay the Russa Engineering Works Rs. 3,000, belng rent paid for April, 
May and June, 1923 ; that the appellants were liable to reimburse the Russa 
Engineering Works ali sums which they had thereafter paid or should pay fe the 
landlord Mr. Cowasji under the agreement for lease. 


Appeal No. 152 of 1927 by the Defendants from the judgment 
and decree, dated the 22nd March, 1926 of the High Court at 
Rangoon (Appellate Side), (Rutledge, C. J. and Maung Ba, J.), 
reversing a judgment and decree, dated the 13th February, 1925, of 

ethe same Coyrt on its Original Side, ( Young J.). 


The facts of the case are somewhat com plicated, but for the 
purposes of the present report they are sufficiently fully stated in 
their Lordships’ judgment. 


e 
The High Court, (Appellate Side) concluded their judgment in 
the following words :— 


“We consider that exhibits B and C constitute an agreement 
whereby the first respondents (JVearne Brothers) agreed with the 
plaintif-appellants (Russa Engineering Works) to t&ke over the 
burden and benefit of the agreement for lease...... We consider that 
the first respondents (Wearne Brothers) are bound by that agree- 
ment, In these circumstances we allow tMe appeal and set aside 
the judgment and decree appealed, from, There will accordingly 
be a declaration that the first respondent company (Wearne 
Brothers) should cause the plaintiffzappellant company (Russa 
Engineering Works) to be indemnified against all liabilities under 
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the agreement for lease. There will bea decree for the payment 
by the first respondents (Wearne Brot hers) to the plaintiff-appellant 
company (Russa Engineering Works) of Rs. 3000 being rent paid 
for April, May and June, 1923, and a declaration that the first 
respondents (Wearne Brothers) are liable to reimburse the plaintiff- 
appellant company (Russa Engineering Works) all sums which the 
plaintiff-appellant company may thereafter have paid; or shall pay 
to the landlord, Mr. Cowasji under the agreement for lease or any 
lease entered into pursuant to the terms thereof.” 

Lowndes, K. C. and Preedy for the Appellants. 

Dunne, K. C. and Leath for the Respondents, x 

Lowndes, K. C. : In India an agreement for a lease has to be 
registered under the Indian Registration Act. : 

(Sir*John Wallis: Ves :lsee that it is registered in the pre- 
sent case). 

(Sir John: Wallis : Under the Transfer of Property Act, the 
Russa Engineering Works did not become equitable lessees), 

Section 130, Transfer of Property Act, referred to, as regards 
assignment of actionable claims. 

Under the Indian law, you can have an assignment of a lease 
only under S. 130 of the Act, The section was amended in 1900 
by Act II of rgoo. 

(Sir John Wallis: What is the actual position in Indi? of a 
person who enters into possession under an agreement of lease, the 
lease being for a term which requires registratiqn under the* 
Transfer of Property Act? Ithinkit is only aright to sue for 
specific performance). 

Transfer of Property Act, section 106 cited, - 

(Sir John Wallis: When the Russa Engineering Worksgot 
into possession they had only a right to sue for specific 
performance), 

(Sir John Wallis: The Transfer of Property Act says that 
you can't have a real lease without a registered instrument). 

(Sir JohneWallis : The Russa ‘Engineering Works, not being 
tenants undeg the Indian law, went into possession, and so were 
monthly tenants). 2 


(Lord Blanesburgh :" There is in this case no question ofthe 
liability of Russa Works to the head-lessor ; the only question is 
whether they are entitled to be indemnified by Wearne Brothers), 

(Viscount Dunedin: When the Russa Works went into 
possession, they had a right against Cowasji to enforce the agree: 
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ment of lease ; and so likewise, Cowasji had a similar right to 
enforce the agreement against them). 


Dunne, K. C. replies: Ford Motors (Burma), Limited was 


teally-the Russa Works, who held all the shares but one. Wearne 
Brothers were taking „over from them the whole business. It 
included the letters (relating to the lease). They (Weazne 
Brothers) were taking over the business and also the lease ofthe 
premises in which the business was being conducted. 

Section 130 of the Transfer of Property Act has nothing what- 
ever to do with the case. It is confined to actionable claims “in 
debt'"and has no application to a case likb the present, 

(Sir John Wallis refers to the letter of 27th August, 1921, as 
being the assignment ig writing within the meaning of sec- 
tion 130). nC 2 

No ; I am not dealing with that, When the Transfer of Pro- 
perty Act was amended in :9oo, they confined section 130 to 
actionable claim in debt, They define it, and leave at large the 
assignment of other actionable claims. 

(Sir John Wallis: Yes:that is so. Section 130 only relates 
to debts and nothing else), 

In India, under the Registration Act, they define a lease to 
include an agreement to lease. Questions have often arisen 
whetfier an agreement for lease requires registration ; see Hemanta 
Kumari’s Case (1). : 

e (Sir John, Wallis: Has there been any alteration in the law 
since that decision ?). 

(Lowndes K. C.: Yes; the law since Hemanta Kumari’s 
Case (1) has been amended by legislation). 

{Sir John Wallis: We had better be certain whether the 
Legislature has altered the law since the Board’s decision), 

Dunne, K. C.: Iam not aware of any such alteration. 

(Lowndes, K. C., interposing, observed that an Act with retros- 
pective operation had been passed in India soon after the decision 
ofthe Privy Council in Hemanta Kumari’s Case (1), but he was 
unable to give the reference then). i 

(Sir John Wallis : Can you,transfer a lease without a registered 
iastrument ?). 

(Viscount Dunedin : Does a mere agreement, which has to be 
followed by a lease, mean a demise ?). 

(Lord Blanesburgh : Yn actual practice there is no difference 
between an agreement for present demise and a demise), 


(1) (1919) I. L. R, 47 Calc, 485 3 31 C. L. J. 298 ; a4 C. W, N. 177. 
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(Viscount Dunedin refers to Lord Buckmaster’s judgment in 
Hemanta Kumari's Case (1). 

Their Lordships' judgment was delivered by 

Lord Shaw :—This is an appeal from a decree of the High 
Court of Judicature at Rangoon in its appellate jurisdiction, dated 
the 22nd March, 1926, allowing an appeal by the respondents 
from the decree of that Court on the original side dated the 13th 
February, 1925. 

The point in the appeal is whether the first respondents are 
entitled to claim indemnity from the appellants against the burden 
of a certain agreement of lease dated the aoth April, 1920, between 
one Cowasjee and the first respondents, The Russa Engineering 
Works, Limited. 

In tke opinion of the Board the judgment of the Appeal Court 
is entirely correct, 

The brief narrative will show how the matter stands. The 
agreement for lease was dated the zoth April, 1920. It was as 
stated from Cowasjee to The Russa Engineering Works, Limited, 
the first respondents to this Appeal. The form ofthe lease or 
proposed lease was inthe schedule appended to the agreement. 
Briefly stated, it provided for a lease for ao years from the rst 
September, 1920, of certain blocks suitable for business premises 
in Rangoon, The rent was Rs. 1,000 during the first ten gears 
and Rs. 1,500 during the remaining ten years, Part of the premises 
was that which is the subject of this appeal, namely, the premises, 
in Judah Ezekiel Street, Rangoon. Then, the agreement for lease 
having been, as stated, dated the 20th April, on the roth July, 
1920, a company called Ford Motors (Burma) was incorporated. 
This was done in pursuance of the Russa Engineering Company's 
desire to obtain the Ford agency for Burma, The Russa Company 
held all the shares of the Ford Motors (Burma), except one, and 
one of the conditions of the incorporation was that the Russa 
Company should make over the Judah Ezekiel Street premises to 
the Ford Motors. As the trial Judge observed, the Russa Com- 
pany faithfully carried out its bargain and made over the premises 
to the Ford Company. So matters stood for dbout a year. During 
that time the Ford Motor Company developed the Judah Ezekiel 
Street property, making * extensive alterationg, .paying the rent to 
the landlords, and acting just as possessors ‘with full title would 
have acted, but no assignment “of the agreement for lease of the 
property was ever in fact made to the Ford Motor Company. 

(1) (1919) I. L. R. 47 Calc. 485 3 31 C L. J. 298 5 24 C. Ww. N. 177. 
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Then on the 27th August, 1921, occurred the transaction of 
the following kind. The managing director of Wearne Brothers, 
the appellants, addressed a letter to the Ford Motors, Limited, 
statingethat they “were prepared to take over the Ford Motor 
Company as a going copcern on the following terms There 
follows the enumeration of the assets taken over, including spase 
parts, machinery, tools, etc., and item 8 is as follows :— 

“Judah Ezekiel Street property, lease for ten years, April aoth, 
1920, at Rs. 1,000 per month, and a further ten years at Rs, 1,500 
a inonth," "There can be no reasonable doubt that this language 
was employed so as to take up all rights finder the agreement for 
lease of the Judah Ezekiel Street property. It remains only to 
consider whether that bargain was complete. » 

It was argued forthe appellants that it was not, the Season 
being the following sentences occurring in the letter to Mr. Chidsey 
aftermentioned, of date and September, 1921, acknowledging 


receipt of the offer, going over the various items and infer alia . 


expressly confirming item 8 and adding :—'"We are sending a copy 
of this letter to Messrs. Wearne Brothers, Limited, Singapore. 
Their letter will:be placed before the company's directors at their 
meeting on Tuesday next for consideration and approval with or 
without modification or refusal, as the case may be. We will let 
you krw their decision in due course.” The state of Messrs, 
Wearne’s information appears froma letter written by the Russa 
Engineering Company to Mr. Wearne on the a7th August, 1921, in 
which was enclosed a copy of the agreement for lease already men- 
tioned. A further document bearing the same date, 27th August, 
1921, was a power of attorney granted by Wearne in favour of Mr. 
John J.. Chidsey, the first head of the power being "to negotiate 
for the purchase of and to purchase as a going concern the business 
now carried on in Rangoon under the name of The Ford Motors 
(Burma), Limited, or of any other business having the agency 
in Burma for Ford Motor Cars and of all or any of the assets 
thereof.” . 

. .These three documents would seem to demorftrate full 
knowledge of the circumstances ofthe purchase and in particular 
at least the intention when acquiring the shares of Ford Motors 
Limited to acquire the shares ofa Compan} possessed not only 
of the business but the premises qf Judah Ezekiel Street in 
which the business was for the time carried on and upon which 
the Russa Engineering Works and Ford; Motors had made large 
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The argument before the Board was, however, that the whole 
of this transaction was left in the air. It remained inchoate, so it 
is argued, for this reason, that a promise was given that the proposal 
as interpreted in the above letter of the and September, 1981, was 
to be submitted for consideration and approval by the Russa 
Engineering Company's directors with an intimation "we will let 
you know our ‘decision in due course." There, it whs submitted, 
the matter was left, and no intimation was sent of the kind 
required, 

This is an entire mistake in fact, On the 7th Septembiss I9fI, 
the following letter was Written :— 

“CALCUTTA, 7th September, roar. 

“Messrs, WEARNE Bros., Ltd., ‘ 

* “Singapore, F, M, S. 

“DEAR SIRS, 

“Re Ford Motors (Burmah), Ltd. 

“This serves to inform you that, at the meeting of the Directors 
of this Company held in this office on Tuesday, the 6th instant, the 
comespondence between ourselves was considered, and the 
following is entered in the minutes of the meeting :— 

* *Considered correspondence with Messrs, Wearne Brothers, 
Ltd. who have made an offer to purchase the shares of Ford 
Motors (Burma) Ltd. on certain terms contained ine their 
representative's letter dated the 27th August, rgar. Considered 
draft of Managing Agents'reply dated and September, which was 
approved and confirmed.’ 

“This information has been passed on to Mr. J. L. Chidsey for 


his information, 
“Yours faithfully, 


"Tug Russa ENGINEERING Works, Lrb., 
*"(Signed) KILBURN, 
“Managing Agents,” 

The argument is thus answered. The facts speak for them- 
selves, 

On thewther points of detail their Lordships are in concurrence 
with the opinion expressed by Rutledge, C. J. in the Higi 
Court, : M 
Their Lordships «wil humbly advise His Majesty that the 
appeal be refused with costs. 

Stoncham & Sons : Solicitors for the Appellants. 

Cutler, Allingham & Ford: Solicitors for the Respondents. 


A, T. 4, 5 K, J. RB, . Appeal dismissed. 





Vor, XLIX] . PRIVY COUNCIL. 


PRESENT: Viscount Dunedin, Lord Carson, and Sir Charles 
Sargani. 
MA SIN AND OTHERS. 


v. 


.THE COLLECTOR OF RANGOON, . 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT. RANGOON.] 


Compensation—Land Acquisition Act (I of 1894), Secs. 6, 23:Sub-sec.(1) el. (1) 
Marke Value—Date of publication of notice. A 

The Government on the 31st May, 1922, had published a* declaration made 
under section 6 of the Land Acquisition Act, that the appellante land was 


required for a public purpose} and that declaration, included, besides the" 


land which they desired to take from the appellants, certain land belonging 
to other people. On the 6th October, 1923, the Government published another 
declaration under section 6, specifying the same land belonging to "them, but, 
at the same time, announcing that the former declaration was cancelled: 

Held, that in determining the amouut of compensation to be awarded, the 
Court should take into consideration the market value of land at the date of 
the publication of the second notification. 


Consolidated appeals No, 106 of 1927 by the claimant, ‘from 
two decrees of the High Court (Rutledge, C. J. and Maung Ba, 
J), dated the ist February 1926, modifying two decrees of! that 
Court made in its Original Jurisdiction (Cunlife J.) and dated 
the 28th May, 1925. 


For the purposes of the present report, the material facts of 
the case are set out sufficiently fully in their Lordships’ judg- 
ment. 


The main question on the appeal to the Privy 
whether the Courts below should have awarded compensation 
to the appellants according to the market value of their property 
when Government first notified it and other properties for acqui- 
sition, or on the date when Government having abandoned 
its intention of acquiring some*of the properties notified, issued 


Reporter's Note:—Sectton 25 clause (1), sub-section (1) of the Land Acqui- 
sition Act, 1894, was amended by "Act XXXVIII of 1923, and now reads 
as follows:—~ . 

“The market value of the land at the date of the publication of the noti- 
fication under section 4, sub-section (1).’ ° 


This alteration was apparently not brought to thelr Lordships’ attention, as 
in their judgment they quote from the section asit stood before its amendment 
in 1923.—X. J, Re hd f 
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a notification for acquisition of the appellants’ properties and 
for cancellation of the first notification. 

The High Coux, on its Appellate Side, thought that they 
ought to award the market value ofthe land at the date pf the 
first notification, the 31st May, 1922, Their reasoning was as 
follows: — : 

“Tn that notification it was proposed to acquire* besides the 
two plots in dispute, two more adjoining plots belonging to U. 
Po Kin and Messrs. MacGregor and Company. Subsequently it 
was ‘decided to leave out those two plots, and consequently, the 
second notification was published on the 6th October? 1923, 
which was confined to the two plots of Maung Ba Kyaw and Ma 
. Sin (the appellants). In respect of these two plots the acreage 
and the description remain unaltered. Though the word ‘can- 
celled’ was used to mean that the first notification was either 
superseded or modified, the first notification practically remain- 
ed good so far as these two plots of Maung Ba Kyaw and Ma 
Sin are concerned, So inour opinion the market value at the 
datg of the publication of the first notification should be the 
market value to be considered.” 

Samuel Moses for the Appellants: 

Sir Geo, R. Lowndes K,C, and E, B. Raikes for the Respondents, 

Moses contends that the Court below should have galued 
the land by fixing the market value thereof at the date 
ofthe second notification, 6th October, 1923, instead of at thg 
date of the first notification, 3rst May, 1922, which had been 
cancelled by the second notification, Refers to section 48, 
Land Acquisition Act. 

(Lord Carson: It was open to the Government to cancel the 
notification.) 

Lowndes K. C: The Appellate Court rightly awarded com- 
pensation on the basis of the market value of the land on 3rst 
May, 1922. 

( Viscount Dunedin : The questjon is, can the Government put 
its blunder eight?) 

The only provision in the Act is as to withdrawal from the* 
acquisition of any land of which *possession has not been taken; 
section 48. ° 

(Lord Carson: Y don’t see why under section 48 the Govern-. 
ment should not be able to say, that we don’t want to take the 
other land.) 

Obviously, the Government cannot cancel the first notifica- 
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tion and issue a second one, in order to get the benefit of a 
drop in the market value. 

(Sir Charles Sargant: When the Govesnment cancelled the 
former notification and issued the second one, could they still 
throw the market value on to the date of the first notification?) 

(Lord Carson: The Act says that the land is to be valued as 
on date of*the notification under which the land is acquired.) 

Their Lordships’ judgment was delivered by 

Viscount Dunedin:—This is an appeal from the High Court 
of Judicature at Rangoon, in a case in which they have altered the 
finding of the Judge of the High Court» of the Original Side in 
a land acquisition case. 

The Government on, the 31st May 1922, had published a 
declaration under section 6 of the Land Acquisition Act, 1894, 
that the appellants’ land was required for a public purpose, 
and that declaration included, besides the land which they desir- 
ed to take from the appellants, certain land belonging to other 
people. The Government seemingly changed their mind about 
requiring the land of the other people, and accordingly ‘qn the 
6th October, 1923, they published another declaration under section 
6, specifying the same land belonging to them, but, at the same 
time, announcing that the former declaration was cancelled. 

‘he matter went before the Collector and he gavea certain 
award, to which their Lordships need make no further allusion. 

e An appeal* was taken to a Judge ofthe High Court and that 
Judge made an award by which he awarded Rs, 6,500 per acre 
in respect of one plot and Rs, 3,800 per acre in respect of 
another plot. Appeal and cross-appeal were taken to the Appe- 
llate Court, and the Appellate Court altered that judgment, 
replacing the figure of Rs. 6,500 per acre by a figure of Rs. 
8,600 peracre, and replacing the figure of Rs, 3,800 per acre 
by a figure of Rs, 2,750 per acre, 

The Appellate Court, in considering the sales upon which 
they based their judgment, affer mentioning the two notifications, 
which their Lordships have already referred to, tten said:— 

"Though the word ‘cancelled’, was used to mean that the first 
notification was either superseded or modified, the first notifica- 
tion practically remained good so far as these two plots of Maung 


s 
*An appeal, inthe above passage, obviously refers to the reference un- 
der sections 18 and I9 of the Land Acquisition Act to the Court from the 
Collectors award,—K. J. R. 
e. 
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Ba Kyaw .and Ma Sin are concerned. So in our opinion the 
market value at the date of the publication of the first notification 
should be the market value to be considered." 

Their’ Lordships are unable to take that view, because "it*is 
absolutely in the teeth of Clause 1, e sub-section x, of sec- 
tion 23 of the Land Acquisition Act, 1894, which says that, in 
determining the amount of compensation to be awarded, the 
Court shall take into consideration “the market value of land at 
the, date.of the publication of the declaration relating thereto 
under section 6.” . : 

Now, it is'perfectly certain that the only notification which 
gave right to take this land was the second notification, and 
fherefore that date must be the dte taken. That really 
vitiates the judgment of the Appellate Court. It is apparent 


from the figures that all this land was galloping upwards in 


value, and in particular, that sales were proved, after the date 
of the first; notification, but before the date of the second, 
which showed a highly increased value, and that it iwas in 
consfüering those sales, as well as the former sales, that the 
learned Judge of first instance came tothe result that he did. 
Their Lordships are therefore clearly of opinion that the judg- 
ment of the Appellate Court cannot stand and that as there seems 
nothing to be said against the judgment of the Judge of first in- 
stance, that must be reverted to. 
Their Lordships will humbly advise His Majestye accordingly " 
to allow the appeal, to set aside the decree of the High Court in 
its Appellate Jurisdiction with costs, and to restore the judg- 
ment of the first Judge. The appellants will have the costs of 


this appeal. . 


T. L. Wilson & Co. : Solicitors for the Appellants. 
Sanderson, Lee & Co, : Solicitors for the Respondent. 


A, T, M; K. J. R. Appeal allowed. 
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Present : Zhe Lord Chancellor, Lord Carson, and Sir Charles 
Sargant. 


U. PO NAING. 
v. 
THE BURMA OIL COMPANY, LIMITED. . 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOON], 


Compensation —User of natural gas— Lease af oil well site—No production 
of gil—Oil, if includes gas—Transfer of Property Act (IV of 1882), Sec. 
108 (o). 

Under a lease or grant of the right to drill for and get and dispose of oil 
got from an oil well site reserving to the lessor a royalty on oll produced, the 
lessor not being the owner of natural gas escaping from a well drilled by the 
lessee on such site for the purpose of finding and producing oil, is not entitled to 
compensation for the user of such gas by the lessee. 


Oil does not include gas. 


There was no inconsistencey with the terms of section 108 sub-section (0) 
of the Transfer of Property Act in the use of gas which was necessarily sèt free 
by reason of the sinking of the oil well for the respondents’ own purposes without 
doing any damage or any injury to the property leased. : 

Appeal No. 25 of 1928 by the plaintiff from a decree and order 
of fhe High Court at Rangoon in its Appellate Jurisdiction 
(Rutledge, C. J. and Brown, J.) , dated the 18th January, 1927 set- 

* ting aside a gudgment of the same Court in its Original Jurisdic- 
tion (Dass J. ), dated the roth July, 1926, awarding the appellant 
(plaintiff) compensation for the use of natural gas derived from an 
oil well site leased by the appellant to the respondents (defend- 
daats). 


The question for decision on the appeal to the Privy Council 
was whether under a lease or grant of the right to drill for and 
get and dispose of oil got from an oil well site reserving to the 
lessor a royalty on oil produced, the lessor was entitled to 
compensation for the user by the lessee of naturale gas escaping 
from a well drilled by the lessee on such site for the purpose of 
finding and producing oil. s 

The Trial Judge (Mr. Justice Dass) found for the plaintiff, 
holding that he was entitled to compensation from the defendants 
for their use of the gas, The reasons given by Dass J. for his deci- 
sion were as follows : 


* [tis quite"clear from the lease that the lessor leased the 


537. 
P, C. 
1929. 
February, 4. 


THE CALCUTTA LAW JOURNAL, (Vor, XLIX, 


oil well sites to the defendants for the purpose of winning oil from 
the same, Neither the lessor nor the lessees contemplated the oil 
well sites producing amything else than oil. It appears that the 
sites in question instead of producing oil produced a natural gas 
which the defendants are using as fuel. The plaintiff claims that 
he ig entitled to compensation from the defendants for the gas used 
by the defendants. The defendants state that the site ‘was leased 
to them, that they are entitled to use the site in any way they like, 
and that they are not liable to pay the plaintiff for the gas used by 
them, It is quite clear that the parties did not contemplate the 


* use of gas produced from thts oil we ll site, The land was léased 


as ‘ well site’ for the purpose of being used as ‘well site’ and for 
extracting oilfromthe same. Iam not gatisfied that the defen- 
dants are entitled to extract gas from the ‘well site’ without 
paying for the same, It is clear that oil includes gas, and if the 
site produces gas instead of oil the defendants must pay compen- 
sation to the plaintiff for the use of the gas, It is urged ‘that if 
the defendants did not use the gas it would have gone waste, and 
that np one would be benefited by the same. That might be so. 
But that dees not entitle the defendants t to use the gas without 
paying for the same” 

The High Court, in its Appellate Jurisdiction, set aside the 
judgment of Dass J. and dism issed the plaintiffs’ suit, The reasons 
given by the learned Judges for allowing the appeal were as 
follows :— 

* We may note that the learned Trial Judge seams to take for 
granted that the plaintiff is the absolute owner of the oil well site 
in question, and he (the Trial Judge) does not seem to have exa- 
mined the extent of the interest which he (the plaintiff ) had in tbis 
site. This in our opinion is the deciding factor of the case. . 
Earth-oil as used in the grant to plaintiff seems to mean the 
crude or unrefined oil as it emerges from the soil, The‘learned 
Trial Judge observes: ‘ It is clear that oil includes gas’. In our 
opinion it is tolerably clear that it dees not. ... We are conse- 
quently of opifiion that the plaintiff did not by his grant obtain 
any right to win, get or dispose ofgas. This has in fact been 
admitted by the learned advocate for the plaintif.. ... We 
must hold that the ownership of natural gases so far as they are 
capable of ownership remained yith Goverment and did not pass 
either in 1912 or in 1919) under the Oil Fields Act, 1918) to the 
plaintiff. That being so he could not either pass on any rights to the 
defendants which he had not himself and a fortiori he cannot ask 
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the defendants to pay him compensation for the use of a commo- 
dity which he did not own". : 

A. M. Dunne K. C, and A. P. Pennell forthe Appellant, 

. Clement Davies and W. Gordon Brown {or the Respondents. 

Their Lordships’ jadgmant was delivered by 

Lord Chancellor:—This is an appeal from the Court of Appeal 
in Burma which reversed a decision of the Court of first ins- 
tance in favour of the present appellant, who is the plaintiff in the 
action. - ; : : 

The action is brought to recover compensation for the use by 
the réspondents of a quantity of gas which had been taken by the 
respondents from a certain oil well site of which they were in pos- 
session under a lease grapted by the appellant. It appears that ia 
Upper Burma, under the Upper Burma . Land and Revenu Regu- 
lation of 1889, the right of private ownership in land is 
recognised, but it is expressly provided in section 31 that the 
right to all minerals, coal and earth oil, shall be deemed to 
belong to the Government, and the Government shall have all 
powers necessary for the propsr enjoyment of its right theretp. 

The facts proved are, that the appellant was before the year 
1912 in possession of oil well sites in Upper Burma. By a grant 
dated the 25th April, 1912, after reciting the fact that the appel- 
lantevas in possession of the well site in question, the Govern- 
ment granted to the appellant a right to win and get earth oil from 

ethe said well site in such manneras he or his assignees might 
think fit, and to dispose of all earth oil to be gotten therefrom sub- 
ject to the payment of a royalty to the Government, : 

By an indenture dated the 5th June, 1918, ‘the appellant 
granted a lease to the respondents fora period of 25 years, and 
the question to be determined turns very’ largely upon the 
construction to be placed upon that lease. The lease recites that 
the appellant is the owner of certain oil well sites including the 
one now in question, and that he has obtained from the Govern- 
ment a grant of the right to win oil from the said oil well sites ; 
and it proceeds to declare that the appellant hereby leases to the 
respondents his oil well sites and the right to win the oil therefrom 
for a period of 25 years from the date thereof. By clause 2 the 
indenture provides that during the period ðf the lease the said oil 
well sites and the grants for the same shall be made over to the 
possession of the lessees and the said possession shall not be with- 

drawn by the lessor. After the execution of the indenture, the 
respondents proceeded to sink wells for the purpose of obtaining oil 


U. Po Naing 
v 


The Burma Oil 
Company, Ltd. 


- February, 4.- 


. 836 fuk CALCUTTA LAW JOURNAL, [Von XLÍX. 


P.C upon this site as well as others included in the lease, No oil in any 
1929. commercial quantity was obtained, but gas came from the well y 
U.-Po Naing drilled, and the respendents.gave up the search for oil and by 
v. pipes were able to enclose the gas and use it for their own parpot- 

S dad a p es iv and about the neighbourhood of the site. After this had 
JE as been going on some six years, the appellant brought this action 


rs claiming compensation for three years’ userof the gis so taken. 
The Trial Judge reached the conclu sion that on the construction of 
the lease it was clear that oil included gas, and accordingly he held 
that since the respondents had agreed to pay.a royalty on oil taken 
from the site, they must pty compensation for the gas whic they 
had used. f 
. Inthe Court of Appeal that decision yas reversed, The Court 
held that the Trial Judge was wrong in .thinking that oil included 
gas, andithey came to the conclusion that the appellant had no 
property inthe gas,and on that ground they decided that he 
could not claimjcompensation for its use by the respondents, :In 
their Lordships’ opinion it is quite clear that oil does not include 
gas and, therefore, that the decision of the Judge of first instance 
cannot be supported on the ground upon which it is based, 
‘Before their Lordships’ Board, Mr, Dunne for the appellant 

argued that the lease of June, 1918, upon its true construction was 

. merely a lease to the respondents of the right to win:oil from the 

* site, and he argued, therefore that any gas which was obtained in the 
course of that operation and any gas which was obtajned from the 
site after that operation had been given up was the property of the 
appellant and that if the respondents ‘chose to make. use of it, they 
must pay compensation for that use, In their Lordships’ opinion 
this is to place far too narrow a construction upon the terms of the 
indenture of lease. That indenture in terms expressly recites the 
ownership of the site:s and of the grant as being two seperate 
things and proceeds in its terms expressly to lease to the res- 
pondents both the sites and the right to win oil therefrom 
and to transfer to the respondents ethe sites as well as the grant of 
the right to fin oil from them, In their Lordships’ judgment the . 
respondents were from the date of that indenture -in possession of 
the site.itself and not merely holders of theGovernment grant. In 
those circumst ances it Seems to their Lordships clear that unless it 
can be said that the gas was always the property of the appel- 

. lant, it never became -his property at any material date. No autho- 
rity could be produced for the view that- gas under the soil before 
it had been tapped or released was the- property,of the appellant, 
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and it seems to their Lordships difficult to reconcile any such view 
with the well-known authorities as to underground water not flow- 
ing in any-defined channel. No doubt it is true that the gas could 
be reduced into possession; and when reduced into possession it 
became the property of the person who had so reduced it. But in 
their Lordships’ judgment’ the gas was not reduced. into possesston 
by the appellant but by the respondents who had dug the well 
‘and wlio took the gas as it came out of the well and used it, This 
, seams to be sufficient to dispose of the case without discussing 
whether or not section 31 of the Upper Burma Land and Revenue 
Regulation on its trde construction reserves the right to gas to the 
Government as seems to have been the view of the Courts below. 


A further argument was $ based upon the provisions of esection 
108, subsection (o) of the Transfer of Property Act, 1882, which. 


provides that the lessee of property must not use the property for 
a purpose other than that for which it was leased. 
ships’ judgment it is not necessary exhaustively to discuss the 
limits of that provision, but there seems to be nothing inconsistent 


with its terms in the use of gas which is necessarily set free by reason. 


of the sinking. of the oil well for the respondents’ own purposes 
without doling any damage or any injury to the property 
leased. 

For those reasons their Lordships are of opinion that the appeal 


fails, and should be dismissed with costs, and they will humbly, 


advise His Majesty accordingly. 

J. Æ. Lambert : Solicitor for the Appellant, 
^ Limptators and Pains ; Solicitors for the Respondents. 
Appeal. dismissed, 
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oe Sir George Claus Rankin, Knight, Chief Justice: and ` 
Sir Charu. Chunder Ghose, ANN Judge. anre Er 


E RAJANI KANTA DEB AND OTHERS 


v. i . 
 BASHIRAM MESTARI AND OTHERS* 


Benami—Indian Registration, Act (XVII of 1908), Sec. 49—Admissien in 
^ unregistered document, if admissible—Transfer of Property Act (IV of 

1882), Sec. 4t—Onns. te preve ‘veasenable care —Self-acquired. ids 
* when feini =Defect in precedure—Remand, e 


Documents, which should be registered and are. not registered, are inad- 
missible under section 49 of the Indian Registration Act, as evidenco of a 
transaction affecting the property, but they can be put forward as containing 
an admission: Aajangam v. Rajangam (1). 


A certain property stood ia the name of A and a separate account was 
opened in the Collectorate in his name: in the present case the only question 
for consideration under section 41 of the Transfer of Property Act was whether 
B having bought from the representatives of A took reasenable care to ascertain 
that his transferor had power to make the transfer. The onus lay on B to prove 
that he took “ reasonable care " within the meaning of the section, 


A property originally self-acquired, may become joint property, if it has 
been voluntarily thrown by the owner into the joint stock with the intention 
of abandoning all separate claims’ upon it. ‘The question gvhether he has” 
done so or not is entirely one of fact, to be decided in the light of all the 
circumstances of the case ; but a clear intention to waive his’ separate rights 
must be established and will not be inferred from acts which may have. been 
done merely through kindness or affection.” 


Though the lower appellate Court did not treat certain documents exactly 
in accordance with the principles of law, and expressed itself at times as 
though the burden were on the plaintiff that A did not put the property in 
the common stock, the High Court did not think it desirable or necessary to 
remand the case for adjudication on the question of fact. 


Appeals by the Plaintiffs, ° 
Suits for rent. 


The material facts appear from the judgment, 
š ; 
© Appeals from Appellate Decrees No. 432 to 445 of 1927, against the 
decrees of Babu Girija Bhusan Sem) Subordinate Judge, 1st Court at Sylhet, 
dated the 15th September, 1926, affirming those of Babu Rajendra Chandra 
Sen Gupta, Munsiff of Sonamgun], dated the 26th August, 1925. 
(1) (1920) 39 M, L. J. 382 (390). f . 


Vor. XLIX.] /— HIGH COURT, 


Messrs. Brojo Lal Chakravarty and Hemendra Kumar Das 
for the Appellants. 

Messrs Biraj Mohan Mojumdar and Btrendra Kumar Dey 

: forthe Respondents. 

The judgments of the Court were as follows : 

Rankin, C. J :—In this case the plaintiff bripgs his suit for 
arrears of rent and he is met witha defence to the effect that 
the suit for rent is bad because the plaintiff has title only to four 
annas share of the superior interest and he has not proved or 
did assert any right to a separate collection of his share of rent. 
The suit not being brought in accordancé with the special provi- 
sions of the Bengal Tenancy Act which enable a co-sharer by 
suing the other co-sharers to claim a part of the rent the whole 
suit is defeated unless the plaintiff can show himself to be 
entitled to sixteen annas of the rent. Mr. Brojo Lal Chakravarty 
for the appellant does not dispute that proposition asa matter 
of law. The contest in this case is whether or not the learned 
Subordinate Judge has cerrectly dealt with the issues which arise 
upon the question whether or not the plaintiff has made ous his 
title to the whole of the rent. 

Now, it appears that at first sight there is something startling 
about the way in which the Courts below have dealt with this 
case? It would appear that Dolegovinda was a Mukhtear and 
according to the findings of fact he had an elder brother Radha 

*Kanta who gad an even larger practice as a Mukhtear than 
himself, He bought this property now in question in 1884. 
He took the conveyance in hisown name, He got it entered in 
the books of the Collectorate in a separate account in lis own 
name. He took Kabuliats from these very tenants or their 
predecessors in his own name. It appears that at least on one 
occasion he took for himself the money which represented a land 
acquisition award. Then after his death when his representatives 
had sold to the plaintiff these tenants set up this defence that 
the whole suit was bad becauseethe property as a matter of fact 
did. not belong to Dolegovinda but belonged to the family of 
which Dolegovinda was merely one member, That certainly 
seems to me paradoxical and I must say that I have examined 
the judgments of the Court below with some care to see whether 
it is really in accordance with the correct view of the law. 

Mr. Brojo Lal Chakravarty for the Appellant takes three 
objections. First of all he says that there isa part of a com- 
promise deed which is void for want of registration but. which 
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nevertheless is admissible in evidence as an admission by the 
brother and cousins of Dolegovinda that this property belonged. 
to Dolegovinda alone. He says that that isa matter which the 
Court below has brushed aside under the impression apparently 
that for want of registration the document can be looked at for 
no purpose, In the second place he says that under sectlon qt 
of the Transfer of Property Act the Courts below have brushed 
aside his client's claim to be treated as a purchaser for value 
without notice on the ground that he made no proper enquiry 
into the title. He says that if one looks at the decisions in 
Gholam Sidhique Khan %, Jogendra Nath Mitra (1) and in 
Mac Neil & Co. v. Saroda Sundari Debi (2) one would find that 
ene can not defeat a claim to the protection given by section 41 
without Uefinitely showing what circumstances there were to put 
the purchaser upon enquiry, what facts would have been found 
Qut by enquiry and so forth. Complaint is made that this 
matter has not been properly dealt with as a- matter of law. 
The third complaint which is made is that the judgment of the 
Subogdinate Judge  misplaces the onus of proving that the. 
self-acquired property of Dolegovinda was thrown into the. 
conimon stock. 

There is something in each of these objections. In my judg- 
ment the document Nirdeshpatra as itis called cannot be‘said 
to be inadmissible as evidence of an admission. Ifone looks at 
section 49 of the Registration Act one fiads that documents which 
should be registered and are not registered are inadmissible as 
evidence of a transaction affecting the property, but when they are: 
put forward as conteining an admission it does not seem to me that 
they are being put forward as evidence ofa transaction affecting 
that property, An authority for that proposition is to be found in 
Rajangam Ayyar v. Rafangath Ayyar (3). When one comes, how- 
ever, to see what the effect of this admission would be together 
with the other evidence in the case one finds this that a particular 
term out of a lot of others was that the representatives of the other 
Branch should admit that the land in question—taluk No, 4— 
was self-acquired property of Dolegoyjnda: "We the other parties 
never had nor have any claim or title thereto, As we are:not 
aware of the details of oür properties we filed a written statement 
alleging that we have title thezeto. We shall withdraw our said 
objection," The Munsiff in the first Court took the view that this 
^ (1) (1926) 43 C. L.-J. 452. l (2) (1928) 48 C. L. J. 374. . 

(a) (1920) 39 M. L. J. 382 (390). ° 
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was a part of the bargain. The bargain having gone off there is no 
great evidentiary force in that paragraph if it be looked at as an 

admission, and the learned Subordinate Judge has not looked at 

the matter from that point of view at all. It does seem to me that 
this admission is something that is being bought, if one may put it 
80, by the other terms of the deed. At the same time it is just 
noticeable that the parties do not say “we give up claim as one of 
the terms of this deed, to any title in taluk No. 4," They go on 
to explain that they never had aclaim and that their pretention 
to a claim was under a mistake. That I think has to be considered 
when ‘we come to the question of fact in this case, 

"The next point that arises is as regards section 41 of the 
Transfer of Property Act, I am quite satisfied that it is idle in this 
case to say that section 4r does not apply because Dolégovinda 
was nota benamdar. What the section deals with is a person with 
the consent express or implied, of the persons interested in'an 
immoveab le property being the ostensible owner of such property. 
That is just exactly the position of Dolegovinda according to the 
defendants, The property stood in his name and a separte account 
-was made ; and it seems to me therefore, that the only question 
under section 41 for our consideration is the question whether. the 
plaintiff having bought from Dolegovinda’s representatives took 
reasonable care to ascertain that his transferor had power to make 
the transfer. There, as I have said, the appellant says "It is not 

eenough to say that proper enquiry was not made, It must be 
shown that there was something to call attention and invoke an 
enquiry. It must be shown that there were means of answering the 
enquiry. It must be shown what the enquiry would have revealed. 
That is quite sound law, but in the present case we have to apply 
the doctrine to a somewhat peculiar position. It is clearly for the 
plaintiff to satisfy us that he took "reasonable care" within the 
meaning of the section, and when we look at the evidence it seems 
that it is pretty plain that itis impossible to say that the plaintiff 
has affirmatively shown that ke took reasonable care over this 
transaction at all, He did not even see the main doctiment of title 
passing the property to Dolegoyjnda, Tt is true that he got certain 
title-deeds from his vendor. Certain title-deeds he got in that way 
and we have the fact that the property was’ entered in his name as 
separate estate No. 4x. But in view of the plaintiff's evidence and 
of the burden of proof being upon him I find it very difficult to see 
-how any Court can say that he has satisfied the burden which lay 


under section 41, Both Courts have dealt with the matterrather - 
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summarily just for the reason that the plaintiff's evidence is in so 
perilous a condition. The Munsif paida good deal of attention 
to the fact that shomly before a near neighbour of the plaintiff 
made an offer for this property and finally the contract fom sale 
went off. I find it a little difficult to gather from the judgment 
what exactly the facts were about that and whether if the plaintiff 
had made an enquiry he would have known anything fn partiqular 
andif so what, Putting that matter on one side altogether it 
remains that if the Courts have dealt with this contention some- 
what similarly it is because the evidence is in a state which is 
highly unsatisfactory. — * i 

I now come to consider the way in which the learned Subor- 
dinate Judge has dealt with the main pgint. The learned Subor- 
dinate Judge finds that this property was bought with Dolegovinda's 
own money. So far, therefore, it is the self-acquired property of 
Dolegovinda. It is quite true that itis possible even so to apply 
the principle thata property originally self-acquired may become 
joint property ifit has been voluntarily thrown by the owner into 
the joint stock with the intention of abondoning all separate claims 
upon it. The learned author Mr. Mayne in his well known book 
on Hindu Law says :—“The question whether he has done so or 
not is entirely one of fact, to be decided in the light of all the 
circumstances ofthe case ; but a clear intention to waive his 
separate rights must be established and will not be inferred from 
acts which may have been done merely from kindnesg or affection". 
The learned Subordinate Judge in this case having found that the 
property was self-acquired goes on to say: "Now the question 
arises whether he treated this property as his exclusive and separate 
property. The evidence does not support this theory." „The 
learned Judge should have asked himself whether there was suff- 
cient evidence to support the opposite theory and to show that 
Dolegovinda had thrown itinto the common stock with an intention 
to abandon his individual right, There are other :passages which 
seem to show that the learned eJudge was equally unhappy in 
expressing Himself, However, when I come to look at the basis of | 
the judgment of the learned Subordinate Judge I find this; I find 
first of all that the question of the admission in the Nirdeshpatra 
that is overlooked. Then I find that there is inthe year 1888 in 
connection with Dolegovinda’s application for mutation of names 
a very stiong piece of evidence tothe effect that this property in 
the name of Dolegovinda was really of the joint family, I regard 
that piece of evidence as particularly strong,and again in the 
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written statement Ex, F—it is true that it is a written statement to 
a suit by a stranger—Dolegovinda does, unnecessarily it is true but 
quite clearly, state after reciting his title that He has been in posses- 
sion df this property along with the other members of his family, 
These are I think extremely strong pieces of evidence to show that 
Dolegovinda was putting this property into the joint fund and witen 
I come to look at the circumstances of the case I find this that the 
elder brother Radhakanta, who was apparently a gentleman with a 
larger practice of the two had admittedly left his self-acquired 
property to go to the common stock, Radhakanta was the Karta 
of the family till his death. After him Dolegovinda became the 
Karta ; and in these circumstances it does seem to me that the 
. mere fact that the property was bought with Dolegovinda’s funds 
is by no means conclusive and there is very strong evidence on the 
record to show that in any case Lolegovinda did put this property 
into the common stock, That evidence is assisted in various ways 
by evidence which by itself, I confess, would not be enough to per- 
suade me. It would appear that so far from keeping a separate 
clerk and a separate set of books for this particular estate Dole- 
govinda let it be managed like the other family properties and it 
certainly appears that from tims to time the proceeds of the rent 
are differently shown to have been applied for the joint family 
purpfse, There was evidence of a gentleman named Dwarakanath 
Dutta who was a family friend and acted for the brothers ; and, as 
*far as I can make out, his evidence was definitely in favour of the 
defendants. In these circumstances the real question that we have 
to consider is this :—KHaving regard to the fact that the Nirdesh- 
patra was not treated exactly in accordance with the principles of 
law and having regard to the fact that the learned Subordinate 
Judge has expressed himself at times as though the burden were on 
the plaintiff to show that Dolegovinda did not put this property 
into the common stock is it desirable or necessary for us to send 
this matter back to have another adjudication upon this question 
of fact. I do not think so for to reasons: first of all because I 
etake very much the same view of the evidentiary value of paragraph 
sof the Nirdeshpatra as was aken by the Munsiff.. I think it 
would be unsafe to rely upon that as anything except a term of 
bargain. However that may be, having regard to the other 
evidence to which I have referred % think its weight is compara- 
tively slight, On the other question of onus what I feel is this that 
while the learned Subordinate Judge has thought that though there 
was a presumption in the circumstances that this property was 
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bought with Dolegovinda's own earnings he has not sufficiently 
1929. considered this thatthe treatment of the property is in itself 
bond evidence as to whether or not the property was bought for Dole- 
M . govinda alone or for his family including himself, It appears to me 
Bashiram' Méstari. that if this case were sent back with the best instructions which we 
Rankin, C.F. ^ cah give on poihts of law it would be very little likely that any 
S different result would have been arrived at. We have examined 
into the evidence ourselves with very considerable care and have 
spent a good deal of time and I am 'satisfied from what we gather 
from the evidence that it ig better that we should here bring this 
matter to a decision and in my judgment the broad finding of fact 
that the property belonged to the family is on the whole right and 
‘We ought not to disturb the conclusion of” the learned Subordinate 
Judge merely because on the two points that I have mentioned it 
could possibly be criticized. 
I think the appeals must fail and be dismissed with costs. 
The application for taking - additional evidence in this Court is 
withdrawn. Let the documents be returned. 
- €. C. Ghose, J :—I agree. 
A. T. M, Appeals dismissed, 


Rajani Kanta-Deb 


Before Mr. Justice B. B. Ghose and Mr. Justice Panton. i 


AKKAS MIA AND OTHERS 


Civir. v. 
1929, oc ABDUL AZIZ BEPARI* : 
March, 6 i 


— Appeal—Order refusing to set aside abatement of appeal made by appellate 
Ceurt— Civil Procedure Code (Act V of 1908), See. 105 (1), O. 43 R. r (&)— 
*Sujt? 

There is no appeal against an order reffising to set aside the abatement of an 

appeal made by the Court in the exercise of its appellate jurisdiction. è 

. The word ‘suit’ in O. 43. R. 1 (k) ofp the Code of Civil Procedure does not 
include an appeal. : : 
. Appeal by the Defendants, 
-Suit for money. ° 
^ *Appeal from Original Order No. 267 of 1928, against the order of Babu 


Rááh Behari Mukerjee, Additional Subordinate Judge, um Court of Noakhali, 
dated the 30th- March, 1928. ° 
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The material facts appear from the judgment. 

Mr. Bhagirath Chandra Das for the Appellants, 

Mr. Hem Kumar Bose for the Respondent 

, The judgment of the Court was as follows : 

This is an appeal by the heirs of the appellant in the Court 
of appeal below against the order passed by that Court under O. 
32, rule 9, Givil Procedure Code refusing to set Aside the abate- 
ment of the appeal pending in that Court, The original suit 
was for some money valued at less than 5oo and the decree was 
passed against the appellant in the trial Court, Against that 
decree there was an appeal to the, lower Appellate Court. 
During the pendency of the appeal the original appellant died 
and the appeal abated under the provisions of O. 22 rule AI, 
Civil Procedure Code which provides that rule 4 of that order 
should apply in the case of an appeal. 

A preliminary objection has been taken as tothe maintaina- 
bility of the appeal on behalf of the respondents on two grounds. 
It ig first urged that there would have been no appeal against 
the final decree made by the lower appellate Court, if the 
appeal itself had been heard, under section roa of the Code of 
Civil Procedure. There should therefore be no appeal against 
an order passed by the lower Appellate Court. It is next 
urged that under Order 43, rule x (k) an appeal is allowed 
against an order under rule 9 of Order 22 refusing to set aside 
ethe abatement of a suit. There is.no provision under the code 
for an appeaf against an order refusing to set aside the abatement 
ofan appeal made by the Court in the exercise of its appellate 
jurisdiction. The learned advocate for the appellants argues that 
the expression ‘suit’ in rule r (k) of order 43 includes 
an ‘appeal and reference is made to the provisions of order 22, 
rule 11, Civil Procedure Code which provides that in the applica- 
tion of order a2 to appeals, so far as may be, the word “plaintiff? 
shall be held to include an appellant the word “ defendant’ a 
respondent, and the word “ suit" an appeal ; and he contends that 
as in that rule the word “suit” is said to include an appeal, the same 
construction should be put to the word ‘suit’ in the rule of order 
43. We do not think that tifis contention is sound. Order aa, 
rule ir only provides for the application ef that order to appeals 
and in doing so states that the word ‘ suit’ shall be held to include 
an appeal There is nothing in O, “43 (1) (k) which enables us to 
apply the word ‘suit? to an appeal. . Moreover, by reference to 
section 105, subsection (1) of ‘the Code it would appear that no 


Civir. 


1929. 
aw 
Akkas Mia 
Y. 
Abdul Aziz Bapari. 
March, 6, 


Civit. 


igag. 
Aas | Mia 


Abdul Asi na Bopad. 


THE CALCUTTA LAW JOURNAL, [Vor, XLIX, 


appeal is allowed against an order such as this made by the Court 
in its appellate jurisdiction: That subsection runs as follows : 
“Save as otherwise expressly provided, no appeal shall lie from any 
order made by a court in the exercise of its original or appellate 
jurisdiction ; ‘ Nothing has been shown tọ us which can be con- 
sidered as an express provision that an order such as this made 
by a Court in its appellate jurisdiction is appealable. “It is argued 
on behalf of the appellants that if the lower appellate Court makes 
an order refusing to set aside an ab atement in an appeal, the party 
against whom the order is made if not allowed an appeal from it 
would be left absolutely without a remedy ; but the remedy is. pro- 
vided in the last part of subsection (1) of section ros Civil Pro- 
tedure Code where any order affecting «he decision ofthe case 
may be'attacked by an appeal from the decree, 

As we are of opinion that there is no appeal against the. order 
made by the lower appellate court, this appeal must stand dismiss- 
ed with costs hearing fee, two gold mohurs. 

AT, M. _ Appeal dismissed. 


e 


Before Sir Arthur Herbert Cuming Knight, Jgdge and ° 
Mr, Justice Pearson. 


BRINDABAN MISRA ADHIKARY 
v. : * 
DHRUBA CHARAN ROY AND oruzns.* 


Limitation —Recosery of property—Inoperative instrument— Misrepresentation 
and frand—One instrument executed believing the same to be of a different 
hind—Transaction void or ovidable—Cancellation of the instrument if 
necessary far recovery of properity—Indian Limitation Act (IX of Pi Art, @ 
91, ff applicable, ° 
When it is established that the plaintiff by defendant's misrepresentation and, 

fraud was misled to execute a deed of transfer e. g. deed of gift, believing the 


* Appeal from Appellate decree No. 487 of 1927 against the decree of Babu 
Sarada Kumar Sen Gupta, Subordinate Judge 3rd Court, Midnapur dated the 
goth November 1926 reversing that Of Babu Surendra Nath Mitra, Munsiff 
Donton dated the 28th November 1925. e 
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game to have been a deed of a different kind e. g. power of attorney the transac- Civit, 
tion is void and not voidable only and Article gt of the Limitation Act has no Sen 
application to his suit to recover the property. — 
Sawsi Bibi v, Siddik Husain Munshi (1) followed. Dis rrr dia 
Harihar Ojha v. Dasarathi Misra (a) distinguished. Dhruba Charan Roy. 
Where an instrument is Imoperative it is not necessary to set it aside ane ney 
preliminary to fhe plaintiffs obtaining a decree for possession." 
Pethorpermal Chetiy v. Muniandy Serva (3) followed, 
Appeal by the Defendant No. rz. 
Suit for declaration of title and confirmation of possession and 
in thé’ alternative for recovery of possession. 
The material facts will appear from the judgment, 
Mr, Santosh Kumar Pal for the Appellant. ` . 
Hr, Apurba Charan Mukerji for the Respondent. . 
The judgment of the Court was delivered by 
Cuming’, J:—This appeal arises out of a suit fora declaration March, 21. 
of title and confirmation of possession and in the alternative for = 


recovery of possession. The plaintiffs case briefly was that he 
had purchased this land from defendant No, 3 by a obala dated 
the 16th September 1923 and after his purchase he had been 
receiving rent from defendant No. 4 who was actually in possession 
of the house and was his tenant. But since then the defendant 
No. f had induced the defendant No. 4 to pay rent to him. The 
defendant No. 1 who contested the suit contended that he had * 
“purchased tha,property from defendant No. a and that the defen- 
dant No. 2 derived his title under a deed of gift of the property 
executed in his favour by the defendant No. 3. The trial Court 
held that there had been a valid deed of gift by defendant No. 
3 toslefendant No. e and therefore as the defendant No. 3 had at 
the time of the plaintiff's purchase no title to the property the 
plaintiff had acquired no title to the property by his purchase 
from her; so he dismissed the plaintiffs suit. The plaintiff 
appealed to the District Court, The learned Subordinate Judge 
who heard the appeal would seem to have come to the finding that 
e the defendant no 3 never really executed a deed of gift in favour 
ofthe defendant No. 2. He would seem to find that the defen- 
dant No. 3 when she executed this document was under the im- 
pression that she was executing a power of attorney and that she 
did not realise that what she was execuling was a deed of gift. He 
held that the document was taken by . misrepresentation and undue 
(1) (1918) a3. C. W. N. 93. (a) (1995) I. L. R. 33 Calc, 3257. 
(3) (1908) I. L, Re 35 Calc, 551. : i 
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influence and that the defendant No. 2 had practically practised 
fraud, misrepresentation and undue influence on defendant No. 3 
in getting the deed qf gift executed whereas she intended to exe- 
cute a general power of attorney. One would perhaps think that 
these findings were sufficient to dispose of the case even though 
' perhaps the findings of undue infiuence, fraud and misrepresenta- 
tion were somewhat contradictory. The learned * Subordinate 
Judge, . however, goes on further to find that as there was no 


“acceptance of the gift the gift was void. This finding is perhaps 


unnecessary in view of what he has already found. He goes on 
further to find somewhat ynnecessarily that the gift being a ondi- 
tional one and the donee not having performed the condition when 
the defendant No, 3 has subsequently sold the land to the plaintiff 
she bas evidently revoked the gift. 

Mr. Pal who appears for the appellant has first of all contended 
thatthe suit was barred by limitation. He contends that the 
period of limitation applicable to the present suit is as provided in 
article No. 91 of Limitation Act. The plaintiff, he contends, can- ` 
not succeed in his suit unless he first of allsets aside the deed of 
gift and as the deed was executed more than three years before the 
institution of the suit, The suit was out of time,’ In support of 
his contention the learned vakil relies upon the case of Aarthar 
Ojha v. Dasarathi Misra (1) with special reference to the regnark 
of Mr. Justice Woodroffe at page 265 and 266 where the learned 
Judge states as follows “ There can be no doubt that when a per-, 
son seeks to recover property against an instrument" executed by 
himself or one under whom he claims he must first obtain the 
cancellation of the instrument, and that the three years' rule 
enacted by article gx applies to any suit brought by such person. 
The reason why a party seeking to recover property against ° his 
own instrument must show thatit is voidable or void, as for 
instance for fraud, is that, as long as an instrument creating 
a later title is valid his former title cannot prevail." 
Mr. Pal argues on the strength of this decision that the plaintiff's 
suit musi faih No doubt this decision le nds considerable support 
to the contention of the learned vakil. As a matter of fact, how- 
ever, the decision of that particular boint which I have just referr- 
ed to was not necessary? as far as can be seen, for the decision of 
that particular case-; and therefore to that extent the decision must 
be considered as ofer. On the other hand the case of Sanni 
Bibi v. Siddik Husain Munshè (2) a decision directly in point, it 


(1) (1905) I. L. R. $3 Calc. 257. (s) (1918) a3 C. W.N. 93. 
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has been held that when it is established that the plaintiff by Civi 
defendant's misrepresentation was induced to execute a deed of 1929. 
sale bglieving the same to have been a deed of a different kind ü sidebar Mises 
the transaction is void and not voidable only, and article 9r of Adhikary 


the Limitation Act has fo application to his suit to recoverthe Dhruba Chara Roy. 
property. Iwill be seen that that decision is diréctly in poit, 
because in this case the plaintif sues as the transferee of the 
defendant No. 3 and stands in her shoes, The defendant No. 3 was ` 
induced by the misrepresentation of the defendant No. a to exe- 
cute a«deed of a different kind to what sha thought she was execut. 
ing. It has been found that she thought that she was executing a 
power of attorney when she was really executing a deed of gift. A. 
further support to the case of the respondent would be found in the 
case Petherpermal Chetty v, Muniandy Servai (1) a decision of the 
Privy Council, On page 559 of the report Lord Atkinson in deli- 
vering the judgment of the Judicial Committee remarks. “ As to 
the point raised on the Indian Limitation Act 1877, their Lordships 
are of opinion that the conveyance of the irth June 1895, being 
an inoperative instrument, as, in effect, it has been found to" be, 
does not bar the plaintiff's right to recover possession of his land 
and that it is unnecessary for him to have it set aside as a preli- 
minagy to his obtaining the relief he claims". If I understand B 
this decision the Judicial Committee held that where the instru. P 
ment was inoperative it was not necessary to set it aside as a pre- 
liminary to his obtaining a decree for possession. The document 
before us is obviously an inoperative instrument. It purports to be 
a deed of gift whereas it is really nothing of the sort, because 
the person who executed it was under the impression that she was 
executing not a deed of gift but a power of attorney. The same 
principle has been laid down by the Bombay High Court in the 
case of JVarsagownda v. Chawagounda (a) with special refer- 
ence to page 657 a decision of the Full Bench which follows the 
Privy Council case already referred to reported in (1). This point, 
therefore, seems to be concluded by authorities, and must be decid- 
* ed against the appellant. 

The next point argued on behalf of the appellant is that the, 
plaintiff should not he allowed to make a @ase different from the 
case set out in his Aodala, In the &pbala under which the 
plaintiff claims certain reference were made to the deedof . >» 
gift and the plaintiff or rather his vendor there apparently 
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gave a different version about this deed of gift. The appel- 
lant contends that it is not open to the plaintiff to make out 


any different case “whatever in the plaint. Whether the case~ 


made in the plaint differs materially from the case mele: in 
the očala is not necessary to be determined. It is obviously 
open to the plaintiff to make out any case that he chooses 
in the plint. The fact that the case made in the. plaint does 
or does not differ from the case as would appear in the document 
on which he relies would obviously be a point to be takeninto 
consideration by the Court in considering the truth or falsity of 
the plaintiff's case, Butfthere is nothing to prevent him from 
making out any case he wishes to make. Whether he could subs- 
‘tantiate it is quite another question, . 

The next point urged by Mr. Palis that the plaintiff is now 
estopped from saying that there is no legally valid gift and that the 
defendant No, 3 did not execute a deed of gift, because, he states, 
that the plaintiff in his gbala referred to the deed.of gift and 
therefore it is not open to him now to say that the defendant No. 3 
never executed any deed of gift. I entirely fail to understand how 
this statement in the plaintiff's Kobala that the defendant No. 3 
executed a deed of gift can in any way stop the plaintiff from 
saying that there is no deed of gift. It has not been shown to us, 
nor was it ever alleged before the case came up here in sdtond 
appeal that the defendant No. 1 and a were in any way influenced 


or misled by the statement in the sósa. In fach there is no* 


suggestion that the-defendants Nos, 1 and a ever saw the statement 
inthe 4oda/a before the defendant No. r purchased the property 
from the defendant No.2. The only suggestion made by the 
learned vakil for the appellant is that they might have seqn it. 
Clearly that is not sufficient to create an estoppel. 

The appellant has lastly contended that the learned Judge in 
the Court of appeal below was wrong in saying that “under the 
circumstances no presumption of defendant No. a's possession can 
be based upon it, (the record of rights). Now it appears that in 
the record of rights one plot is shown in the possession of the 
defendant No. 2 and the other plot, is shown in the possession of 
the landlord. It was no doubt the case of the defendant No. xr 
that the defendant No.2 wasin possessionof both the plots, 
There is no doubt that the recerd of rights raises a presumption in 
favour of the defendant No, 2 so far as regards the one plot which 
has been recorded as in the possession ofthe defendant No. a. 
The defendant No, 1 no doubt has challenged «he correctness of 
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the record of right so far as-regards the other plot recorded in the 
name of the landlord, but for that reason it cannot be said that no 
presumption arises in favour of the defendant, No. 2 in respect of 
the other plot which has been recorded in his name the correctness 
of which has not been challenged by the defendant No. r. It is 
not the whole record of rights but each entry of the record of 
rights with respect of which the presumption of corfectness arises, 
The words used in section 103 B. of the Bengal Tenancy Act are 
“Every entry ina record of-rights so published shall be evidence 
of the matter referred to in such entry and shall be presumed to 
be comect” what is presumed to be corregt in each entry and not 
the whole record of rights, In this respect no doubt the learned 
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Subordinate Judge has fallen into an error. I do not think, how-, ` 


ever, that for this reason alone we should send back the,case to 
him for a consideration of the question of possession after taking a 
proper view of the presumption.as regards the entry inthe record 
of rights, for the learned Subordinate Judge seems to have gone 
into this question.of possession of defendant. No. 2 independently 
of the record of rights and have found on the evidence that the 
defendant No. 3 had been in possession all along, He has found 
that “the evidence leaves no room for doubt that the defendant 
No. 3 wag all along living in the house and also admittedly was in 
possegsion after the execution of the deed. -I do not. therefore 
think that itis necessary to send the case back to the learned 
„Subordinate Judge for abiding on the question of possession. 
The results the appeal must fail and is dismissed with costs. 

DER 0 G ` Appeal dismissed, 
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Before Mr. Justice B. B. Ghose and Mr. Justice N. K. Basu. 


ABDUL BARI DEWAN AND OTHERS 
v. 
. HRISHIKESH MITTRA AND OTHERS,* 


Ajecimeui—Burden of proof—Nishar Pirottar—Issue of summons, if can ba 
refused at any stage of the case-—Appellate Court—Copy of document— 
Proper custody —Chitta—Title—Holding ef Msla for a few days—Boun- 
daries stated in other document. 


"n . 

In @ suit for establishing the plaintiff's title and for ejecting the defendants, 
the plaintiff stated that the land was situated within the putni. mehal and the 
defence was that the land was Niskar Pirattarer 


Held, that the question in such a case was, whether the land was within the 
geographical limits of the village belonging to the zemindar of which a putni 
was granted to the putnidars, the lessor of the plaintiff's vendor. If the land 
was really withinthe ambit of the village, then the burden of proving that it 
was Niskar Plrattar rested upon the defendants : Jagdee v, Baldso (1). 


& Judge of a Civil Court has no power to refuse to issue summons at any 
stage ofthe case. The only thing that the Judge can do ia not to adjourna 
case for the purpose of the production of the witness who is sought to be sum- 
moned at a late stage of the case. The partes got summons issued at their own 
risk. They have to pay the costs. The Judge may Six a date for the witnesses 
to come to the Court according to the prayer of the party who asked" for the 
summons. The case may be disposed of before that date. 


Miscarriage.of justice on account of refusal of Judge to iasue summons, may 
be a ground for reversal of decree. 


Where the witness, who produced a copy of a Chitta, simply said that his 
father was a Moro] (headman) and the document was with him and after his 
father it came into his possession and used to be produced by him to sete any 
dispute between the villagers: 

Held, that this did not make ita true copy ofthe original document ; that 
the proper custody ofthe document was not proved, 

The mere holding of a Mela for a few days in the year from what is known as 
Makar Sankranti day, even assuming that the Mela was held at the instance of 
Fakirs who lpoked after the foundation of the Pir Saheb, would not prove 
their title, e 

For the purpose of identification of larfl, the boundaries described in leases of 
lend situated on two sides of the disputed land, given to third parties, as the land 
of the plaintiffs vendor, was taken into consideration. 


&Appeal from Original Decree Nó, 104 of 1925, against the decree of Babu 
Paghupati Bose, Additional Subordinate Judge of Howrah, dated the sth March, 
1936. 


(1) (1922) L. R. 49 L A. 399 5 36 C. Le Je 499. s 
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Appeal by Defendants Nos, 1 to 4. 
Suit for declaration of title and for ejectment. 
. The material facts appear from the judgment, 

Masloi Syed Nasim Ali, Anil Chandra Roy Chaudhuri and 
Narendra Nath Chaudhury for the Appellants. 

Messrs. Brojo Lal Chakravarty, Panchanan (Ghoshal ang 
Urukram Das Chakravarty for the Respondents, 

The judgments of the Court were as follows : 

B. B. Ghose J. This isan appeal by the defendants against 
the judgment and decree of the Subordinate Judge of Hooghly at 
Howrah by which he decreed the plaintiffs suit with regard toa 
plot of land situated within the putni Mehal named Pir Seranga. 
The plaintiff's case shortly stated is that the land appertains to the 
tenancy of one Moti Lal Ghose who was the Naib of the pfevious 
putnidar of Lot Seranga, and after his death a confirmatory lease 
was taken in favour of his daughter’s sons during their minority by 
their father. These daughter's sons were expectant reversioners 
of Moti Lal’s estate after the death of his widow. The daughter's 
sons Moti Lal who may be described as the Sircars, werg in 
possession of the land in question from whom the present plaintiff 
purchased the property by a deed dated the 14th February 1920, 
When the plaintiff wanted to take possession of this property there 
was a«lispute raised by the defendants who claimed to be in pos- 
session of the property. That dispute led to a proceeding under 
section 145 Criminal Procedure Code and the Magistrate found 
possession with the defendants and he made an order that they 
should be retained in possession until the plaintiff established his 
right to possession in the civil court. The suit out of which the 
present appeal arises was for the purpose of establishing the 
plaintiffs title and for ejecting the defendants. The order of the 
Magistrate was dated the roth July 1921. The defendants in 
their written statement denied the title of the plaintiff, They con- 
tested almost every statement of fact recited in the plaint, Their 
case was that the land in dispute along with other lands was dedicat- 
ed as Niskar Pirattar as there was a very ancient founddtion known 
as Hazrat Sultan Pir Saheb. This religious foundation was held 
in great sanctity by all classes of people in the locality Hindus 
and Mahomedans and a Mela used to be helti on the disputed land 
once a year which was. frequented by every class of people and 
were shops used to be held and the income taken for the purpose 
of the expenses of the foundation. The existence of thia Mela 
was admitted by bpth parties, The plaintiff's case was that Mela 
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was founded by Moti Lal who used to realise the rents from the 
shop keepers and after Moti Lal’s death his son-in-law Chakku 
used to supervise tlfe Mela and realise the rents and after-him the 
plaintiffs vendors, The defendants denied in their writtersstate- 
ment that Moti Lal or Chhaku had any connection with the mela. 
The most important question in such a case as this must be, in my 
opinion, whether the land. is within the geographical limits of 
the village belonging to the Zemindari of which a putni was 
granted to the putnidars, the original lessors, who were alleged to 
have granted a lease to Moti Lal. Ifthe lands are really within 
the ambit of the village then the burden of proving that the lands 
are niskar Pirattar lands must rest entirely upon the defendants, 

e The latest authority for this proposifion is the case of Jagdeo 
NaraiA Singh v. Baldeo Singh (1). 

The learned Advocate for the appellants pressed two points 
strongly for our consideration in support of the appeal He 
stated first that the Subordinate Judge had not found the title of 
the putnidars to the lands, that is to say whether the lands were 
within the geographical limits of the putni mehal, and secondly, 
it was urged that it had not been proved thatthe disputed lands 
were included within the pottah in favour of the Sircars upon 
which the plaintiff based his claim. In opening the case on 
behalf of the appellants the learned Advocate laid great stress 
upon a fact which he argued was an error of procedure on 
the part the Subordinate Judge. It was stated that ghe defendants. 
called for a chitta in which the measurements of the different: 
plots of land held by the tenants within the mouja Pir Seranga 
were recorded, They called for that chitta from the putnidar who 
is defendant No. 5 in the suit, but in the notice that was igsued 
there was mistake and instead of the actual date of the chitta 1256 
B.S. the date given was 1276 B, S, That chitta was not produced 
by the Zeminder, Thereupon in orderto enable the defendants 
to produce a copy of the chitta the contesting defendants filed an 
application on the 22nd February 1526 for issuing summons on the 
landlord to “produce the chitta of 1256. The Subordinate Judge, 
after recording his reasons in Order No, 6r rejected the prayer. 
It is contended and reasonably contended that the Subordinate 
Judge was not right in tejecting the prayer for issuing the summons, 
It is well-known that the fungtion of the.civil court in issuing 
summons is akin to that of a post office, and has no power to refuse 
issue of summons. The only'thing that the Judge can do is not 


(1) (1922) L. R. 49 I, A. 399 ; 36 C. L. J, 499. * 
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to adjourn a case for the purpose of the production of the witness 
who is sought to be summoned at a late stage of the case. In all 
such cases the parties get summons issued at their own risk, They 
haveeto pay the costs, The Judge may fix a date for the witness -to 
come to the court according to the prayer of the party who asked 
for the summons. The case may be disposed of before that date. 
This is clearly a matter in the hands ofthe Judge, but in my 
opinion the Judge of a Civil Court has no power to refuse to issue 
summons at any stage of the case. However, the point is whether 
there has been any miscarriage of justice- on account of the refusal 
of the Sub ordinate Judge to issue sumnsons on the putnidar for the 
production of that chitta, Ifthe landlord did not produce the 
chitta the defendants mjght have produced a copy of the chitta m 
order to establish their case, and as a matter of fact *they did 
produce & paper which the witness who produced it professed to 
be a copy of the chitta. But during the course of his examination 
he could not say that it was a true copy ofthe chitta, which was 
compared with the original, and therefore the learned judge did 
not accept it in evidence, It was further contended during the 
course of the argument that the document that was sought to be 
produced was not a copy but it was an original document. That 
was however not what the witness who produced the document 
saidy nor was the proper custody of this document proved, because 
the man who produced the document simply said that his father 
was a Morol and the document was with him and after his father 
it came into his possession. It used to be produced by him to 
settle any dispute between the villagers. That however does not 
make it a true copy of the original chitta and in my opinion the 
leapned Judge rightly rejected that document. That chitta it is 
contended if accepted in evidence would have proved that in 
the chitta the land in dispute was mentioned as the Mela land of 
Pir Saheb.. 

Now coming back to the two questions which I have set forth 
above as argued on behalf of.the appellants it appears that the 
defendants’ witness admitted that this land was® within the 
geographical limits of the zemindari as well as within the putni. 
This was stated by Khorshed Sardar, defendants’ witness No. 1 
and who appears to be a principal persbn on the side of the 
defendants. He says that the land in suit is towards the south- 
west of village Seranga, the proprietor is the Burdwan Maharaja 
and Tulsi Babu is the putnidar whóse ancestors dedicated these 
moujas to Gopalji. That being so no further evidence was 
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necessary to establish that the lands are within the putni moüjah, 
Furthermore the Thak map of the moujah has been produced in 
this case and the boundary of fhe moujah runs along the river 
which is also the southern boundary of the land in dispute. This 
fact being established the entire burden of proof that this is 
Lakheraj Pirattar land shifts on the defendants, and on their side 
there is no evidence whatsoever except the holding df the Mela 
once a year and the allegation thatit is called Pir Saheb’s land, 
As I have already stated there is a conflict of testimony as regards 
the realisation of the profits of the Mela. The Subordinate Judge 
has accepted the evidence that the profits of the Mola Were 
realised by Motilal and his successors after him and I do not see 
amy reason to disagree from his view of the evidence, But in any 
case the mere holding of a Mela fora few days inthe year from 
what is known as Makar Sankranti day, even assuming that the 
Mela was held at the instance of the Fakirs who looked after the 
foundation of the Pir Saheb, would not prove their title, They 
might have a right to hold the Mela at the stated time if they had 
actually held the Mela. On the other hand itis a fact that no 
Road Cess Return was filed by the defendants with regard to this 
land, no cesses paid and there is nothing to show except the bare 
statement of defendants’ witnesses that this land is the Lakheraj 
land of the Pir Saheb. Under these circumstances it is unneees- 
sary to go again over the grounds of the judgment of the Subor- 
dinate Judge on this question and I agree with his conclusion that 
the property belongs to the putnidar and he was entitled to grant 
a lease of it and that it was not the Lakheraj property of the 
Pir Saheb. 

With regard to the second question, whether the disputed lands 
were included in the plaintiff's pattah or not, it has been found by 
the Subordinate Judge that the pattah mentioned the lands in suit 
as the Mela lands and the Subordinate Judge held that for over 50 
years the Mela land has been inthe possession of Motilal and 
thereafter of his son-in-law on behalf of Motilal’s heirs. That is 
one matter of4dentification. Another piece of evidence which the 
Subordinate Judge has not noticed but which has been pointed 
out to us by the learned Advocate for the plaintiff respondent, is, 
that one of the witnesses “for the defendants Sukhamay Bakshi took 
lease of the lands by two Kabuliajs from the landlord Exhibits 11 
and 18, one in 1916 andthe otherin rgao. These lands were: 
situated on two sides of the disputed land to the east and to the 
west, and in giving the boundaries of these two plots, the land in 
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dispute has been described as the land of the Sircars. That is also 
a link connecting the Sircar’s pattah with the land in dispute. 


The points which have been argued befofe us are therefore of 
no sebstance and this appeal must therefore stand dismissed with 
Costs. 


Boso, J, :—1 agree. . E 
A. t. M, Appeal dismissed, 


CIVIL REVISION. 


Before Mr. Justice D. N. Mitter, 


THE BENGAL NAGPUR RAILWAY COMPANY, LIMITED 
v. 
MOOLJI SICKA AND CO.* 


Damages Negligence —Case inconsistent with that made in the plüini—Evi- 
dence adduced—Notice of precise ground— Misconduct er mismanagement, 
evidence of Risk Note— Presumption. 

In a suit for recovery of compensation from the Railway Company on account 
of damage to some goods, it was stated in the plaint ** That it was ascertain- 
ed on enquiry that the said damage was due to consignment having been 
evidently carried on a wagon which was defective and that sufficient and reason- 
able care was not taken by the railway staff." The Railway Company did not 
ask for further and other particulars of negligence. The plaintiffs led evidence 
to show that tho Biris were carried in a wooden topped wagon contrary to some 
rules of the defendant Company by which it was the duty of the company not to 
carry such goods in monsoon in foreign railway wagon with roof other than the 


iron topped roof. The Railway Company led evidence tq show that the 


goods were carried in an iron topped wagon, which was disbelieved : 


Held, that the Railway Companyehad notice of the oe grounds on which 
the plaintiffs led evidence. 


. 

That as in certain circumstances a negligence was good evidence for miscon- 
duct or mismanagement df the Railway Gompany, the statement in the plaint 
covered the case of negligence or of misconduct. 

d e 


*Civil Rule No. 719 of 1928, against the order of the Small Cause Court Judge 
Sealdah, s 
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That as ‘misconduct? and not ‘ wilful neglect’ occurred in the Risk Note, the 
Railway Company was Hable for guch mismanagement, in the absence of proof 
that the damage was due to any event gr circumstance over which the Railway 
Company had no control. * 

That the ordinary damage itself being presumptive evidence of negifzgeáce 
the Railway Company should have discharged that burden although it did not lie 
prima facie on them was shifted on them after evidence was led to show that 
it was carried in a particular class of wagon to establish or repel the presumption 
which’ arose in the circumstances of this case in favour of the plaintiffs. 

Application for Revision under section 25 of the Small Cause 
Courts Act by the Defendant Company. 


The material facts appear from the judgment. 


Messrs, Ramesh Chandra Sen and Jitendra Kumar Sen Gupta 
-for the Petitioners, * 

Messrs, Surendra Madhab Mallick and Probodkh Chandra 
Maitick for the Opposite Party. 

The following judgment was delivered : 

This Rule was obtained by the Bengal Nagpur Railway Com- 
pany Limited for the revision ofa judgment of the Small Cause 
Cour! Judge of Sealdah by which the defendant company were 
made liable inan action brought by the plaintiffs opposite party 
for recovery of compensation from the defendant company on 
account of damage to some goods booked from Tirosa Station to 
the Shalimar Station belonging to the defendant Company. The 
case made by the plaintiffs opposite party is that out of a large 
number of bags of Biri consigned from Tirosa, eleven bags were 
found to have been damaged by wet and the allegation is that this 
was due to the fault of the defendants servants and consequently 
plaintiffs were entitled to recover damages, It is necessary in parti- 
cular to refer to paragraph 3 of the plaint upon which some avgu- 
ment has been advanced before me, Paragraph 3 of the plaint runs 
as follows : ** That it was ascertained on enquiry that the said 
damage was due to the consignment having been evidently carried 
on a wagon which was defective and that sufficient and reasonable 
care was not taken by the Railway Staff" After the defendant 
company had filed their written statement the matter proceeded to 
trial Evidence was led on behalf of the plaintiffs to show that 
the Biris were carried ina wooden topped wagon contrary to some 
rules of the defendant company by which it was the duty of the 
Company not to carry such go8ds in monsoon weather in foreign 
railway wagon with roof other than the wooden iron topped roof, 


.The[Subordinate Judge held after examining the evidence on both 
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sides that the goods were carried in a wooden topped wagon. 
The Railway Company led evidence to show that the goods 
were not carried in a wooden toppede wagon but in an 
irane topped wagon and this case was not believed by 
the Small Cause Court Judge and the learned Judge held that 


as the goods were carried in a wooden topped wagon gnd: 


that, water was dropping from the roof according to the evidence, 
the goods were damaged by wet and the Railway Company were 
responsible for such damage. The Small Cause Court Judge 
granted a decree to the plaintiffs for Rs. 179-ro-o with propor- 
tionafe costs, The Railway Company moved this Court and ob- 
tained this Rule on several grounds, The first ground on which 
the Rule was granted was that the Court below was wrong in allow- 
ing the plaintiffs to raise a new case atthetime of the hearing at 
variance with that made in the plaint and in awarding the plaintiffs 
& decree on the basis of such new case made a case which is in- 
consistent with that made in the plaint. It has been argued by Mr. 
Sen who appears for the Railway Company that his clients have 
been considerably prejudiced by this change of case and there had 
been a variance between pleadings and proof and in the circums- 
tances the judgment of the Small Cause Court Judge ought to be 
set aside and the matter remanded for re-trial, It appears, how- 
even from paragraph 3 ofthe plaint which has been quoted in 
extenso in the previous part of my judgment that the plaintiffs 
pleaded a case of negligence in so far as they stated that the goods 
were carried in a defective wagon. The Railway Company did not 
ask for further and better particulars of negligence. At the time of 
trial plaintiffs led evidence to show that the wagon, according to 
the rules, was not suitable to the carrying of goods of the 
description which were earried. The Railway Company led evi- 
dence to show that as a matter of fact the goods were, not 
carried in such wagon namely wooden topped wagon. The Sta- 
tion Master was called and he gave evidence that as a matter 
of fact the goods were carriedjin an iron topped wagon, but his 
evidence was not accepted. I do notthink, therefere, that the 
Railway Company had no notice of the precise grounds on which 
the plaintiffs led evidence. [ft is only singular that the Railway 
Company did not make any application*either oral or written 
before the Small Cause Court Judge asking him to postpone 
the hearing in order that the Railway Company might furnish 
evidence to rebut the new case of the carrying of these goods 
in a wooden topped wagon made by the plaintiffs in evidence. 
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Paragraph 3 of the plaint sufficiently covered the case of negli- 
gence or of misconduct for in certain circumstances a negligence 
is good evidence fer mis-conduct or mis-management of the 
Railway Company. LI 

It has next been argued that the suit, ought to have been 
dismissed as the plaintiffs did not ‘disclose in their plaint that 
theliability of the Railway Company asa bailee under section 
r5r and 15a of the Indian Contract Act was limited by two 
Risk Notes in the new forms A and B and it is said that as the 
plaintiffs paid reduced freight, the liability of the defendant 
Company was to carry the goods free from all responsibilities 
except for any mis-conduct. It will appear that before 1924 
the Railway Company were liable for wilful neglect but since 
1924 instead of those words “wilful neglect" the word used in 
the risk note is simply ‘mis-conduct’ and it cannot be argued 
now in view ofthe change in the form of the contract which 
limits the responsibilities of the Railway Company that the Rail- 
way Company were not liable for mis-management of the kind 
which has occured in the present case. The Railway Company 
certainly had notice of the class of goods which had been 
carried. The damage, it is not said or proved, is due to any 
event or any circumstance over which the Railway Company had 
no control. The ordinary damage itself is presumptive evidénce 
of negligence. The Railway Company might have discharged 
that burden which although it did not lie prima fgcie on them 
was shifted on to the Railway Company after evidence was led to 
show that it was carried ina particular class of wagon to establish 
or to repel the presumption which arose in the circumstances 
of this case in favour of the plaintiffs. 

I think the decision of the Small Cause Court Fide? was 
right. He holds as a matter of fact that the damage was 
caused by water dropping from the roof by which these goods 
were wet and by the fact that the goods were carried in a wagon 
contrary to the rules ef the Railway Company. It is said that 
those rules ate net statutory rules, That may or may not be so but 
the Railway Company have not denigd that these rules existed and 
that shows that in their view the goods of this class should not 
have -been carried in a*wooden topped wagon and the servants of 
the Railway Company did not capform to the rules as it was their 
duty to do and the Railway Company are to be held liable, This 
Rule therefore is discharged with costs hearing fee one gold mohur. 
A. T, M, ule discharged, 


o 
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Before Mr. Justice M. N. Mukerji and Mr. Justice 
.. S. C. Mallik. 


SYED BODORDOJA AND OTHERS Cm... 
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. v. 1929. 


AJIJUDDIN SARKAR AND OTAERS,* February, 6, 
Rjectseni—Am-mukhiearnama—Right te eject—Notice of ejectment—Presump- 
tion— Posting of letter containing notice to gyit—Registered letter—Receipt 
by some person on behalf of addresste—Foint tenants—Service of notice to 


quit upon one joint tenant—Notice stating larger area. : 


. 
The power to sue in ejectment ordinarily includes power to take such action 
as may be necessary as prelimanaries to the institution of such a suit. 


If a letter properly directed containing a notice to quit is proved to have been 
put into the Post Ofico it is ‘presumed that the letter ‘reached its destination at 
the proper time according to the regular course of business in the Post Office and 
was received by the person to whom it was addressed: Harihar v. Ram 
Skashi (1). The presumption will apply with still greater force to lettersewhich 
the sender has taken the precaution to register and is not rebutted but strength- 
ened by the fact that a receipt for the letter is produced signed on behalf 
of the addressee by some person other than the addressee himself. 


Iw the case of joint tenants each is intended to be bound and service of notice . 
to quit upon one joint tenant Is prima facie evidence that it has reached the other . 
e joint tenants ; Harther ve Ram Shashi (1). 


Where a nòtice to quit stated a larger area and no boundaries were given, it 
was nota defect which would make the notice bad inlaw. Butif it bea fact 
that a part of the land of the tenancy was excluded from the notice and from the 
suit and of such part the defendants are in possession as tenants under the 
plaintiff, the latter cannot obtain a decree in the suit: Shama Charan v. 
Uma Charan (2). 


Appeal by the Plaintiffs. 
Suit for ejectment. 
The material facts appear from the judgment. 


ë Dr. Jadu Nath Kanjilal and Mr. Krishna Chaitdhya Ghose for 
the Appellants. M 
* Appeal from Appellate Decree No, 2199 of 1956, against the decree of Babu 

Nagendra Nath Bhattacharjee, Subordinate Judge of Dinajpur, dated the 34th 

May, 1926, reversing that of Babu Manindra Prosad Singh, Munsiff, Thakurgaon, mene 

dated the 13th August, 1924. 
(1) (1918) I. L, R. 46 Calc. 458 ; 29 C, L. J. 117. 
(2) (1897) a C. W. N. 106. 
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Mr. Surjya Kumar Guha for the Respondents. 

Mr, Biraj Mohan Majumdar for the Deputy Registrar. 

The following judgment was delivered : 

This appeal has arisen out of suit which was instituted b» the 
plaintiffs for recovery of possession on ejectment of the defendants. 
Thg trial Court decreed the suit on contest as against some of the 
defendants and ex parte against the others, It declaréd the plain- 
tiff's title to the land and directed thatthey would recover Khas 
possession on evicting the defendants therefrom, The defendants 
thereupon preferred an appeal The learned Subordinate Judge 
who dealt with that appeal dismissed the plaintiff's claim holding, 
that although he found in favour of the plaintiffs on the merits, 
the decree ofthe trial Court was to bg reversed and the suit 
dismissetl on the ground that notices under section 106 of the 
Transfer of Property Act were neither sufficient nor properly 
served. 

The plaintiffs have then preferred this second appeal and on 
their behalf the findings of the Subordinate Judge, both on the 
question of sufficiency of the notices as also on the question of 
their service, have been challenged in this appeal. 

As regards the sufficiency of the notices what has been found 
against the plaintiffs by the Subordinate Judge is that the notices 
purported to have been signed by certain persons as Am-mukhtwars 
on behalf of certain ladies and that it had not been proved in the 
case that the persons who purported to sign on behalf of the said 
ladies as such Am-mukhtears had been duly authorised by the said 
ladies to issue the said notices. The learned Subordinate Judge 
has found that upon the evidence in the case proper execution of 
the Am-mukhtearnamas had not been duly proved, and furthermpre ' 
that although in the Am-mukhtearnamas power was given to the 
Am-mukhtears to sue in ejectment there was nothing said confer- 
ing any authority to the Am-mukhtears to issue notices to quit, 
As regards this matter itis sufficient for us to say thatin the 
written statement that was filed om behalf of the defendants no 
question as o the want ofa power of this character in the Am- 
mukhtearnamas or as to the Am-mukhtearnamas not having been 
duly executed by the ladies appears to have been raised. If it was 
the defendant's desire tô contest the validity of the notices upon 
grounds such as these, it was clearly their duty to put forward 
their objection on this head definitely and specifically in the written 
statement in order that the plaintiffs could have produced neces- 
sary evidence showing due and proper executign of the Am- 
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mukhtearnamas and the fact that the power to issue notices on 
behalf of the ladies was conferred thereby. Moreover even if 
there was any defect in the Am-mukhtearnamfs as regards these 
matters the plaintiffs could have proved that the notices were 
issued under authority duly given by the ladies because the law 
does not say that such authority must necessari]y be given.in 
writing. It nay also be mentioned that the power to sue in eject- 


ment should ordinarily be taken to include power to take up such 


action as may be necessary as preliminaries to the institution of 
such a suit. In view of the fact that the objection was not taken 
in the' written statement and the matter «lid not form the subject 
matter of discussion in the tria] Court and was not even mentioned 
in the grounds of appeal, which the defendants preferred to the 
lower appellate Court, it was not right on the part of the “learned 
Subordinate Judge to have gone into this question at all, 

As regards service of notices the learned Subordinate Judge has 
held that the notice that was meant for one Emajuddin had not 
been duly served. Emajuddin, it appears denied in the written 
statement that there was any service of notice on him. Byt he 
did not appear as witness and did not adduce any evidence to the 
effect that the notice meant for him was not received by him. On 
behalf of the plaintiffs it was proved that notice was sent by 
registered post and acknowledgement purporting to have been 
signed by Emajuddin and received back through the Post Office 

ewas produced gnd proved in the case. On these facts the learned 
Subordinate Judge should have held that the service of notice upon 
Emajuddin had been proved in view of the decision of Judicial 
Committee in the case of Harihar Banerjee v. Ram Shashi Roy (1). 
In that case their Lordships quoting the decision in the case of 
Gresham House Estate and Co. v. Rossa Gold Mining Co, (2) 
observed that if a letter properly directed containing a notice to 
quit is proved to have been put into the Post Office it is presumed 
that the letter reached its destination at the proper time according 
to the regular course of business in the Post Office and was received 
by the person to whom it was addressed. That presumption would 
appear to their Lordships to apply with still greater force to letters 
which the sender has taken the precaution to register and is not 
rebutted but strengthened by the fact thaf a receipt for the letter 
is produced signed o& behalf of the addressee by some person 
other than the addressee himself, In this particular case as I have 
already stated Emajuddin had nof come forward to deny his 
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Civit. signature on oath andin view of the presumption which arises. 
1939. upon the circumstances of the case it must be held that until that 


Syed Bodordoja presumption is rebutted the service of notice upon Emajuddin had. 


We been duly proved. The learned Subordinate Judge in our option 
Ajijuddin Sarcar. : ROS I A 
SER was wrong in not giving 'effect to this presurgption. i 
-e With regard to the service of notice again the second question 
that arises is with reference to the notice on Foijannessa, The 
notice meant for Foijannessa was also sent per registered post and 
Served on one Nosham Ali. Nosham Ali has been examined on 
behalf of the defendants and he has said that he forgot to make 
over the notice to Foijanrfessa. The postal peon who delivered the 
letter to Noshan Ali was examined but he was unable to say that 
"he made over the notice to Noshan Aliat the request of Foijan-. 
nessa, The learned Subordinate Judge thought that it was the duty 
of the plaintiffs to-go further and to prove that the notice that was 
served on Noshan Ali had actually reached Foijannessa. He held 
that her evidence to that effect was not forthcoming and it should 
be taken that -the notice was not served on Foijannessa. The 
notices that were given in this case were addressed to all the joint 
tenants and copies of such notice are alleged to have been served 
upon the joint tenants severally, The Judicial Committee in the 
case of Harikar Banerji v. Ram Shashi Roy (1) to which reference 
has already been. made, pointed out that in the case of*joint 
tenants each is intended to be bound and it has long been decided 
that service of notice to quit upon one joint tenant is prima facie * 
evidence that it has reached the other joint tenants, In view of 
the fact that we have found that service of notice to quit upon 
‘Emajuddin had been established, applying to the case the dictum 
of the Judicial Committee referred to above it follows as a matter 
of course that the other joint tenants including Foijannessa had 
been served with notice. Otr attention has been -drawn to the 
decision of this: Court in the case of Befoy Chand Makatad v. 
Kali Prasanna Seal (a) in which, according to thé contention of 
the respondents, some observations have been made which may be 
taken to have detracted from the correctness or applicability of the T" 
dictum to circumstances such as rise in the present case. On 
examination of the facts of that case however it appears that all 
that has been laid down in that case is that the notice in order to 
give rise to this presumption must be addre&sed to all the joint 
tenants and that where no notice was addressed to one of the joint 
tenants the mere service of the notice on the other joint tenants is 


(1) (1918)246 Calc. 458, = (2) (1925) 29 A W. N. 620, 
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not sufficient notice to quit according tolaw. In the present case 
the notices that were issued were addressed to all the joint tenants, 

On the question of service of notice also therefore the decision of 
the*'Sfibordinate Judge is not correct. 

The respondents have then drawn our attention to two passages 
in the judgment of the Subordinate Judge which ate somewhat in 
conflict with each other and from a perusal of which the conclusion 
may not unreasonably be arrived at to the effect that the notice as 
well as the suit excluded a portion of the tenancy which is in the 
occupation of the defendants. One of these passages runs in these 
words :—"Derajtulla's land must have been in regard to a portion 


of it on the north of the District Board Road..,.........The suit is. 


for eviction from the land* lying to the South of District, Board 
Road. The plaintiffs case is 2 bighas 12 cottahs of land lying in 
the South of the road was let out, But this cannot be possibly 
true as I have seen that Derajtulla had also some land to the north 
ofthe road and his brother Muzafar’s Boitakkhana was situated 
there.” The other passage runs in these words :—“The plaintiffs 
have sued for all the lands in the possession of Derajtulla’s Heirs 
as appertaining to the jote but they have understated the area. 
They have resorted to this understatement with two objects in 
view. They would not admit that any land of Derajtulla lay to the 
Nortif of the District Board Road and had been acquired by 
Government. In the next place they thought it necessary to mini- 
“mise the area af the land to make it appear that the land could 
not have been let out for agricultural purposes.” What exactly was 
the finding of fact of the Subordinate Judge on this question we 
are not in a position to appreciate. If it was only an understate- 
mentein the area the whole of the land forming the subject matter 
of the tenancy having been included the defect in the notice or in 
the suit would not be fatal to the plaintiff's case, It has been held 
in the case of Shama Charan Mitter v. Uma Charan Halder (x), 
that where a nofice to quit stated the area of the defendant’s hold- 
ing to be 1 bigha 5 chittaks but the true ‘area was 134, cottas less 
«ind no boundaries were given, it was nota defect which would 
make the notice bad in law. Butifit be a fact that a part of the 
land of this tenancy was excluded from the notice and from the 
suit and of such part the defendants are in possession as tenants 
under the plaintiff the'plaintiff cann8t possibly obtain a decree in 

the suit. i 
The question whether the notice and the suit covered the entire 

(1) (1897) 2 C. W.N. 106. 
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Civit, tenancy or whether they have left out a part of it which is in the 
1930, defendant's occupation will haye to be reinvestigated and in view 


Syd Perd sio «oF the fact that it was not specifically raised in the pleadings and 

v. there is not much indication in the judgment ‘of the trial Court 

Ajijuddin Sarcar. showing that it was canvassed there we think that while -we shall 

måke an order* for remand to the lower appellate Court for proper 

investigation of that question and for a clear finding on it we shall 

give the parties an opportunity to adduce such further materials as 

they may desire to do in connection with this question. All other 

questions that arose in the suit have now been concluded and the 

question referred to abofe is the only question that will be left 

ga open for consideration by the learned Subordinate Judge. On 

“arriving at his finding on that question be will proceed to dispose 
of the appeal in accordance with law. 

Costs of this appeal will abide the result. 


A. T. M. Case remendéa. 


Aor Sir George Claus Rankin, Chie] Justice, and Sir Charu 
'Chunder Ghose, Knight, Judge, 


BARADA KANTA ROY 


CiviL 
TS th 9. 
929. ‘ 
ms JATINDRA NATH MUKHERJEE AND oruzns.* 
FCR, 7. ' j 


Burden of prooj—Payment—Enlarging of time—Doubt as to time. 


a—— The burden of proof is on the debtor to prowe payment of debt, and on the 
ereditor to prove that the payment was made which would enlarge the time under 
the statute of limitation, 


If the Judge has grave doubt as to the time of payment, be should disregard 
the payment altogether for the purpose of limitation. 


: Appeal by plaintiff No. 1. . 
Suit on mortgage ond. 


ue o A RE V * Appeal from Appellate Decree No. 924 of Vlr daint the decree of Babu 
$ Jadu Nath Majumdar, Subordinatç Judge of Khulna, dated the 22nd December, 
1986, reversing that of Babu Dwijendra Nath Pal, Munsiff 2md Court at Bager- 

hat, dated the 16th February, 1926, *- 
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The material facts appear from the judgment. 

Dr. Jadu Nath Kanjilal, Messrs. Binode Lal Mukherjee and 
Subodh Chunder Dutt for the Appellant. ° 

.Messes. Narendra Chandra Bose and Satyendra Nath Mitter 
for the Respondents (Defendants Nos. 5 and 6), 

The following judgments were delivered : . . 

Rankin,'C, J:—This is a mortgage suit and the suit was decreed 
in the first Court but dismissed in the second Court. The origi- 
nal mortgagor was one Enajuddi, He died and the present suit 
was brought against his two widows and also against certain pur- 
chasefs—defendants Nos. 5 and 6. 'Th& question was whether 
the suit was in time and that depended upon whether or not the 


Court found that in 1319 there had been a payment made on the* 


part of the widows, There was a further question, namely, whether 
that payment stopped the statute of Limitation from running as 
against even the minor sons. The learned Subordinate Judge 
came first of all to the conclusion that it was not possible for him to 
say affirmatively that the payment of Rs. 180 was made in full satis- 
faction. That is the first thing. There is a great:deal of evidence 
which might point that way. He said, for instance, that the plain- 
tiffs suit was an afterthought and was not dona fide, but he 
did say that it was impossible to definitely ascertain whether it 
was made in full satisfaction, The burden of proving that was upon 
the defendants, That is a finding, as far as it goes, in the plain- 
etiff's favour, [he burden of proving that a payment was made 
which would enlarge the time under the Statute was on the plain- 
tiff and the learned Subordinate Judge at the end of a long argu- 
ment about this payment and its effect upon the minor puts in 
this expression : “ I therefore find that the limitation against the 
children of Enajuddi was never saved by the payment of Rs, 180 
even if it be held that it was paid on:account of interest in 1319 
Chaitra of which I have grave doubts.” If the learned Subordi- 
nate Judge had grave doubts whether that! was paid in 1319 Chaitra 
as alleged, his obvious business* was to disregard the payment 
altogether for any purpose of the statute of limitation, " He ought 
to have said “ It is not proved,to me that at this time the pay- 
ment was made as alleged and I will disregard it till I know the 
exact time at which it was paid". It is impossible to say whether 
the statute has been iffterrupted or not. The learned Subordinate 
Judge in the end dealt with the matter inthis way: Finding that 
the payment did not affect the minors "he then proceeded to the 


widow. He said that the widow died pendiag suit and her heirs 


Civi, 


1929. 
v 
Barada Kanta Roy 


v. 
Jatindra Nath 
Mukherjee. 


~ 
56a 


Crvit. 


19206 
— 
Barada Kanta Roy 
Ve 
Jatindra Nath, 
Mukherjee. 


THE CALCUTTA LAW JOURNAL. (Von. XLIX. 


were not substituted, that is to say, persons were substituted who 
were not her heirs, and consequently he dismissed the suit against 
the widow. In that ke was wrong, If the widow had entirely parted 
with her equity of redemption before the suit was brought, ¢here 
was no possible sense in joining any heirs of the widow because the 
puschasers were, on the record. ` What is really wanted is a finding, 
definitely if possible, whether it is proved by the defendants or 
any of them that Rs, 180 was paid in full satisfaction and secondly 
whether itis proved by the plaintiff 'to the satisfaction of the 
Court that that sum was paid in Chaitra 1319 or on some other 
date that would operate te save limitation. It appears to nfe that 
this case must go back to the Lower Appellate Court for proper 
fndings on those two points.  There,are the only two points 
which if would be in the least necessary to labour aud the learn- 
ed Judge must put the onus on the proper parties. The appeal is 
allowed and the costs of this appeal will abide the event. 
C.:C. Ghose, J :—1 agree. 
A, T. M, Case remanded, 


Before Sir Arthur Cuming, Knight, Judge and Mr, , 
Justice Graham, 


SRIMATI BADARENNESSA: CHOUDHURANI M 
v. 
RAM CHANDRA MALA DAS AND oTrHERS* 


Furisdiction—Valuation accepted by ether party and ‘by Court- Issuing of 
` Chart—Appellate Court requiring proof of valuation—Appeal dismissed for 
non-production of document in proof of value—-Court-fees Act (VII ef 1870) " 
` Secs, 7(9) (c), 9, 12. 
Where the Distcict Judge sent round to the Subordinate Cotrts in the District 
à chart in which the valuation was set out of the various classes of land In the 
District: ° " 


^ Held, that the issuing of such chart wasa serious interference with the Subor 
dinate Courts? judicial discretion and was unwarranted by any provision of the 
Court-fees Act. . °. : 


* Appeal from Appellate Decres ,Wo. 512. of 1929, against the decision of 
J. M. Pringle Esq., District Judge of Tippera, dated the 4th October, 1926, 
affirming that of Babu Jatindra Kumar Bose, Munsiff, sth Court of Comilla, 
dated the 23rd June, 1926. : l 
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In the trial Court the suit was valued at Rs, 200 and the valuation was 
accepted both by the trial Court andthe parties. The appeal tothe lower 
appellate Court was valued atthe same amount. The learned Judge being of 
opinign that section 7 (v) (c) of the Court-fees Act wa& applicable, asked both 
parties to produce a copy of the raiyati khatianw within a certain period, which 


being not complied with, th& memo of appeal was rejected : 
e 


Held, that 4he order for production of copy was illegal. 


© 

That the order did not fall within any section of the Court-fees Act or o 
Civil Procedure Code, d 

Per Cuming, J: That section I2 of the Court-feas Act had no appli- 
cation, 

‘That, if the appellate Court was of opinion that the value was wrongly 
assessed, it should have proceeded under section 9 ofthe Court-fees Act and 
should have assessed the value in the manner provided in that section, . 

"That the Court should have proceeded strictly according to law and not in the 
arbitrary or illegal way. 

That it was not in the power of the appellate Court to call upon the 
appellant to produce evidence to substantiate the value which he had assessed 
upon the property ia question. 

- That the appellate Court could not call a party to prove that the Court-fge was 
what he the party alleged to be and on his failure todo so to dismiss his appeal 
for non-prosecution, 


Per Grakam, F: The proper procedure for the Judge of the appellate 
Court, to adopt was under Subsseotion (2) of section 12 of the Court-fees 
Act. 


That the order of the appellate.Court was without jurisdiction. 
e 

Appeal by Defendant No. r. 

Suit for declaration. 

The material facts appear from the judgment. 

‘Mr, Chandra Sekhar Sen for the Appellant. 
_Mr, Nagendra Chandra Chowdhury for the plaintiff Respondent. 
The following judgments were delivered : 

- Cuming, J: The facts of the case out of which this appeal 
has arisen are briefly these, - The plaintiffs in the suit brought a 
suit in which they claimed that a certain fote was held under 
them by the defendants and e not by them under the proforma 
defendants, In the trial Court the suit wag valued at Rs. 200 and 
this valuation was accepted both by the trial Court and the parties. 
The appeal to the Lówer appellate Court was valued at the same 
amount. The office made a note on, the memorandum of appeal 
as follows. “ This is a suit for establishment of the plaintiffs’ 
taluka right óver’ the disputed land and-for declaration of getting 
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rent from the and party defendant. Advalorem fee has been paid 
on valuation of Rs. 200 in both the courts.” The learned Dis- 
trict Judge then madea note asking the Lower Court to explain 
how the valuation was arrived at and under what sectior? the 
Court-fees were assessed the learned Judge,says that section 7 (V) 
(c) would seem fo apply and he asked -both parties to produce a 
copy of the rayati khathian in question by 17th August 1926, It 
is difficult to understand why the lower appellate Court should 
hear at the trial Court for its explanation. The valuation had been 
accepted by the Lower Court and both the parties and presumably 
was correct. Be that as it«nay, the trial Court replied as follows. 
“ The suit in question was instituted in the local munsif’s 6th 
Gourt on the 13th August 1923 and was gegistered in that Court 
that is, before the Chart for the guidance of valuation of said land 
was issued. This Court received the suit on transfer and as the 
defendant did not raise any objection as to the value of the suit 
no question on the point arose for my consideration,” The 
chart referred to in the explanation requires explanation. We 
are informed that the District Judge has sent round to the Subor- 
dinate Courts in the District a chart in which the valuation is 
set out of the various classes of land in the District. The pro- 
priety of the issue of a chari of this character is very questionable, 
Sec. 9 Court Fees act provides that the Court may iif it question 
the valuation issue a commission for such local investigation as 
may be necessary. But it makes no provision for a chart of this 
kind and for the District Court to issue a chart of this kind to the 
Subordinate Court seems to me to be a serious interference with 
those courts judicial discretion and entirely unwarranted by any 
provision of the act. After the receipt of this explanation by,the 
lower appellate Court the appellant prayed for ten days’ time 
to produce the map and the khatian. There is a note by the 
Lower appellate Court that there was no appearance on behalf of 
the plaintiff respondents, On the 4th October the appellant pray- 
ed for further time to produce the map and the khathian, The 
learned Judge refused to grant further time stating that the 
appellant could have brought the map and the khatian long ago 
and that he was not prosecuting the appeal properly and that 
the memo of appeal was therefore, rejected. Against this order the 
appellant has appealed to this Cpurt. + 

The order passed by the learned Judge is clearly an illegal 
order and must be set aside. It has not been suggested to us by 
the parties that there is any section either in the, Civil Procedure 
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Code or in the Court fees Act within which it can possibly fall. 
It certainly does not come under, rule 3 of order 41, rules r7 or 
18 of the Code of Civil Procedure. It has Ween suggested to us 
by-thts learned advocate for the respondents that it falls under 
section 12 of the Court Fees Act. It clearly does not. Section ra 
only provides that whenever any such suit comes before a Courb of 
appeal, reference or revision, if such Court considers that the 
question of valuation of a suit has been wrongly decided to the 
detriment of the revenue it shall require the party by whom such 
fee has been paid to pay so much additional fee as would have 
been payable had the question been rightly decided and the provi- 
sion Of section xo, paragraph. (ii) shall apply. In this case the 
Court did not decide tha, the question relating to valuation fot 
the purpose of assessing Court fees had been wrongly decided nor 
did it require the appellant to pay additional Court fees under the 
section, Clearly, therefore, the appeal was not dismissed on the 
ground that the appellant failed to pay additional Court-fees when 
called on to do so by the appellate Court. 


It is difficult to see under what procedure or underewhat 
section of the Court-fees Act the appellant was called 
upon to produce evidence as to the value of his land. 


The only section which seems to deal with this point is section 
g of* the Court fees Act. This section applies to the Court of 
first instance primarily but there is no reason to think, why it 
should not apply also to a court of appeal. Section 9 provides 
“If the Court sees reason to think that the annual net profits on 
the market value of any such land, house or garden as is men- 
tioned in section 7 paragraphs V and VI have or has been wrongly 
estimated, the Court may, for the purpose of computing the fee 
payable in any suit therein mentioned, issue a commission to 
any proper person, directing him to make such local or other in- 
vestigation as may be necessary, and to report thereon to the 
Court, If therefore, the Court is of opinion that the value has 
been wrongly assessed the Court can proceed under that section 
and assess the value in the manner provided in fhat section. 
In these matters the Court pust proceed strictly according to 
law and not in the arbitrary and illegal way this case reveals, 
Itis notinthe power ofthe Court to call upon the appellant to 
produce evidence tê substantiate ethe value which he has assessed 
upon the property in question. There is no provision whatever 
in the Court fees Act under which the Court can call on a party 
to prove that the Court fee is what he the party alleges it to be 
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and on his failure to do so to dismiss his appeal for non-prosecu- 
tion, : 

The order of the? District Judge is clearly wrong and is set 
aside and he will take up the appeal from the stage at which che 
passed his order. There will be no order as to costs in this 
appeal, . 

Graham, J:—I agree that the appeal must be' allowed on 
the ground that the order appealed against is without jurisdic- 
tion andis not in accordance with any section either of the 
Code of Civil Procedure or inthe Court-fees Act. The proper 
procedure for the learnetl Judge to adopt was under sub-sec- 
tion 2 of section 13. of the Court-fees Act, But that procedure has 
hot been followed. I concur in the rder which my learned 
brother ‘has made. : i 


A, T, M, Case remanded. 


; PRIVY COUNCIL. 


PRrsENT: Lord Phillimore, Lord Blanesburgh, Lord Atkin, 
Lord Salvesen, and Sir Lancelot Sanderson, 


Y. SEETHAYYA AND OTHERS 
v. 


 P.SUBRAMANYA SOMAYAJULU ARD ANOTHER. 
AND NINE CONNECTED APPEALS. 


[ON APPEAL FROM THE HioH Court or JUDICATURE AT MADRAS,] 


J'uisdiciion— Civil Cruri — Suit for ejeciment— Madras Estates Land Act (Lof 
1908), Secs. 3 (d), 6, 189—Admissibility in evidence—Evidence Act (lof a 
1873), Sec. go—Admission—— Statement $y deceased person—Presumption— 
Grant, if of Kudlvaram or Meloaram or beth. 1 

` The appellants tendered in evidence a Telegu document, purporting to bea 
copy of two documents, The first wawa document puiborting to make a grant 

of the village in question to the predecessor of the plaintiffs respondents for 6 

pagodas, setting out the boundaries’ and rigned by the grantors, The second 

was a Telegu translation of a Persian Dumbala, dated 1765 A. D. Increasing 
the revenue to be paid by the holders from 6 to a5 pagodas. The document 


*. 
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contained the endorsement “ Originals have been retained with us and copies 
have been filed 1858, signed by the then predecessors of the respondents, 
one of whom was a plaintiff : 5 . 

. 

Held, that the document was admissible as evidence of the terms of the lost 
original. 

The document being over*30 years old and being produced from proper 
custody, the Cqurt might presume under section go of thé Evidence Act*the 
signatures authenticating the copy to be genuine. 

The statement to which the signatures were appended viz. that the document 
was a copy òf the original was evidence as a statement made by a deceased per- 
son in a document relating to a relevant fact, aud aiso as an admission made by 
a party and a predecessor in title of the parties. 

The document being admissible was secondary evidence of the terms of the 
original grant. The Court should therefore proceed upon the footing that the 
express terms of the original written grant were before it and proceede to cons- 
true them. ! , 

No presumption could be made that an inam grant did not give the kudi- 
varam or both the seivaram and Audivaram were included. Each case should 
be decided on its own circumstances : Chidambara Sivaprakasa Pandara Sanna- 
dhigal v. Vesrama Reddi (1), Muthu Goundam vw. Perumal Iyen (3) over- 
ruled. e. 

Heid, on the construction of the document that the grant was of the melyaa 
ram only : that the village in question was an estate under the Madras Estates 


Land Act, 1908, and that the Civil Court was, therefore, precluded from enter- 
tainiag the suits for ejectment. 


Consolidated appeal No. 47 of 1925 by the Defendants against 
the orders ang a judgment dated the 5th April 1922, of the High 
Court of Judicature at Madras (Schwabe C, J.. and Oldfield «and 
Coutis-Trotter ]J.), reversing the orders and the prevailing judg- 
ment, dated the rgth October 1921, of Sir William Ayling, Officiat- 
ingeChic/ Justice, of the same High Court, which affirmed the 
decrees and a judgment, dated the rst March, r918, of the 
Principal District Munsiff of Tenali. 


The only question for consideration in the appeal to His 
Majesty in Council was whether the suit Agraharam (village) was 
an "estate" within the meaning of the Madras Estates Land Act, 
1 Of 1908, so as to oust the jurisdiction of the Civil "Courts, 


The material facts of the chse are set out sufficiently fully in 
their Lordships’ judgment. The case in theeHigh Court is reported 
in I, L, R. 46 Mad. p2. 


. 
. 


(1) (1922) L. R, 49 I. A. 286 (308) ; I. Is. R, 45 Mad. 586 ; 37 C. L. J. 199. 


(a) (190) I. Le R. 44 Mad, 588 (F. B.) 
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The appeals against the principal District Munsif’s judgment 
were heard by Ayling, Of. C. J. and Odgers J. who delivered 
separate judgments, on the rgth October, 1921, The learned 
Officiating Chief Justice held that Exhibit 1, a copy of theggrant 
was admissible in evidence, that upon the true construction of 
the grant the respondents thereby acquired only the meloaram 
interest in the village ; that the said village was an ‘estate under 
the Madras Estates Land Act, 1908, and that the Civil Court was, 
therefore, precluded from entertaining the suits, Mr, Justice 
Odgers, however, held that exhibit 1 was inadmissible in evidence 
that in the absence of the grant the presumption laid dofWn in 
Muthu Goundan v. Perumal yen. (1) applied, and consequently 
the grantee here acquired both meloaram, and &udivaram by their 
‘alleged grant of the inam of the said village ; ; that the evidence 
on the record did not rebut the presumption; that the said 
village was not an estate under the said Act ; and the Civil Court 
had jurisdiction to try the suits, The learned Judges having dis- 
agreed, the judgment of the learned Officiating Chief Justice 
prevailed under section 98 of the Civil Procedure Code, 1908, 
and the decision of the principal District Munsiff, dated the rst 
March, 1918, was affirmed, 

Against the judgment of Ayling, Offg. C. J., the respondents 
further appealed to the High Court under clause 15 of the Letters 
Patent. The appeals were heard by Schwabe C. J., Olderfield and 
Coutts-Trotter JJ., and the Judgment of the Court QU delivered 
by the learned Chief Justice on the sth April, 1922. * The learned 
Judges agreed with Ayling, Of.C.J. that exhibit 1 was admissible 
in evidence, but they held that the grant was equally consistent 
with the grant of the revenue or of the land itself ; that accord- 
ing to the Full Bench decision in Muthu Goundan v. Perumal 
dyen (1) the grant was presumably of both varams; that the 
evidence on record did not negative that presumption that the 
village was ; therefore, not an “ estate” under the Madras Estates 
Land Act, 1908, and the Civil Court had jurisdiction to entertain 
the suits. Ia the result, the learned Judges allowed the Letters 
Patent appeal, 

De Gruyther K. C. and J. M? Parikh for" the Appellants, 

Dunne K. C. and Narasimham for the Respondents. 

J. M. Parikh; The decision of the Ful Bench in Muths 
Goundan v. Perumal Iyen (1) was considered by the Board in Chi- 
dambava Sivaprakasa v. Veerama (2) and is no longer the law, 


(1) (1920) I. L. R. 44 Mad. v (F.B.) 
(3) L. R. 49L A. 30331. L . R. 45 Mad, 586; 37 C. L.*]. 199. 
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- (Lord Phillimore; Did the Board say that Muthu Goundan v. 
Perumal lyen (1) was not rightly decided?) 

(Lord Phillimore refers to Ponnusamy Padayachi v. Karuppu- 
dayan (2)). 
m definition of Shrotriem grant in Wilson's Glossary, refer- 


Venkatanarasimha v. Dandamudi (3) cited, showing the history 
of ryots and zemindars, their origin, etc. 

(Lord Phillimore: What is-the meaning of “‘Sircar”?) 

The Territorial ruler, 

Baden Powell’s Land Systems of Britigh India, Vol. 3, page 134 
cited. 

(Lord Phillimore: That does not help you at all.) . 

Counsel then wanted to refer to the evidence, but Lerd Sal- 
vesen doubtuc whether their Lordships could look into the evi- 
dence on a question of construction of the grant. 

(Lord Phillimore: Upon the construction of very ancient docu- 
ments, you may admit evidence, which is not very recent or mo- 
dern evidence, but ancient evidence. Only for that purpose we 
canlookat the evidence. Prima face we can look only at the 
grant and not at the evidence.) 

(Dunne K. C. for the Respondents: The copy of the grant 
was wrongly admitted as secondary evidence of the original, 

(Sir Lancelot Sanderson refers to the evidence Act, section 63.) 

(Lord Philimore: If secondary evidence is at all admissible, any 
kind of secondary evidence will do.) 

Sir Lancelot Sanderson refers to sub-section (3) of section 63, 


` Evidence Act, relating to copies made from or compared with the 


original.) 

(Lord Philimore: The Act no doubt puts some limit upon the 
admissibility of copies of copies.) 

(Lord Salvesen : The copy must be made from the original.) 

In the presgnt case, the copy is not proveable under sub-sec- 
tion (3) of section 63. " 

Counsel then discusses the question of the grant. e 

A Shrotriem is a grant made to a Brahman. Fifth Report 
of the Select Committee on the East India Company's affairs, 
referred to, as to the status of deskfandya$, The document (ex- 
hibit 1) is not merely a grant of revenue, It isa grant of the 
land. It is not a grant of melvaram alone. See Wilson's Glossary 
as to the meaning of the word Shroiriem, 

(1) (1920) 1. L, R. 44 Mad. 588 (F. B) 

(2) (1914) I. L. R. 38 Mad, 843. (3) (1897) I. L. R, 20 Mad. 299. , 
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During the argument the following cases were also referred to:— 


: 38 Mad. 89 (on appeal, 43, Mad. 166 P.C,); 41 Mad. rora 
P, C. ; 44 Mad, 421 R. C. 


Their'Lordships' judgment was delivered by 


Lord Atkin: This isa consolidated appeal from the judg- 
ment of the High Court at Madras given in eleven susts of eject- 
ment brought by the respondents against the respective appellants. 
Seven out of the eleven suits were instituted in 1913, and the only 
question so far decided and the only question before the Board is 
whether the Civil Court in which the actions were brought’ had 
jurisdiction and not as the appellants contend the Revenue Courts, 
The determination of this question has required recourse on 
seven different occasions to the Courts and has occupied nine 
years in Madras, The case has taken six years more to reach the 
Board. Their Lordships deplore this delay, which was obviously 
much greater than was necessary, and reaches the borders of a 
scandal. They do not, however, propose to recapitulate the 
various stages in which the case toiled to and fro between the 
lower Courts and the High Court, or to apportion blame ; but 
will address themselves at once to the question of jurisdiction. 
This question arises under the Madras Estates Land Act, 1908. 
By section 189 of this Act exclusive jurisdiction is given to, the 
Revenue Courts to entertain all suits set out in Schedule A, 
which includes a suit to eject a zyof. This, by reference to section 
6, involves the question whether the ryot holds® land in the 
* estate” of a landholder, and we are thus brought to the defini- 
tion of estate, which by section 3 (d) means “any village of 
which the land revenue alone has been granted in iam to. a 
person not owning the éudivaram thereof, provided that the grant 
has been made or recognised by the British Government or any 
separated part of such village.” The present respondents 
claim under an imam grant made “about 250 yeaps ago.” The 
grant has been recognised by the, British Government. In the 
course of these preceedings the respondents have admitted that 
they did not own the A#divaram before the grant, and that they did 
not acquire the Avdivaram independently of ant after the grant. 
The question of jurisdiction therefore depends upon whether 
the fam grant was of the “land revenuegilone” ; whether it 
granted the se/varam alone or also the hudivaram, i. e., the land 
revenue alone or also the cultivator's share of the produce, 


The principal question in the case is whether the terms of the 


r 
. 


. 
a 
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original grant were proved, and, if so, what is: the proper construc- 
tion to be put upon them, The respondents! case was that the 
original grant was lost ; its express terms wete not proved; and 
that¢he proper inference from all the facts; including acts of 
ownership by t hemselves and their predecessors, was that under 
the grant they received the Audivaratm. The appellants, on the 
other hand,"said that the respondents had disclosed a copy, of the 
original grant which the appellants tendered in evidence. They 
contended that the document in sufficiently plain terms gave 
the melvaram only. The respondents, while denying the admissi- 
bility' of the copy, said that the grant on åts true construction gave 
the Audivaram as well as the melvaram, or at any rate was so ambi- 
guous as to admit extringc evidence leading to the same result, 
The document tendered was a Telugu document purportfng to be 
a copy ottwo documents. The first was a document making a 
grant of the village in question to the predecessor of the plaintiffs 
for 6 pagodas, setting out the boundaries and signed by the gran- 
tors, The second was a Telugu translation of a Persian Dumbala 
dated 1765 A. D., increasing the revenue to be paid by the holders 
from 6 to 25 pagodas. The document contains the endorsement 
* originals have been retained with us and copies have been 
filed 1858." signed by the then predecessors of the respondents, 
one of whom Ponnapalli China Ramaswami was a plaintiff to 
some of the original suits now before the Board, but died at an ad- 
vanced age during the proceedings. Their Lordships agree with 
the learned Chief Justice and his colleagues in the High Court that 
the document was admissible as evidence of the terms of the lost 
original The document is over 30 years old and is produced from 
proper custody. By section go of the Evidence Act of 1872 the 
Court may therefore presume the signatures authenticating the copy 
to be genuine. The statement to which the signatures are append- 
ed, viz, that the document is a copy of the original, appears to be 
evidence both or the reason given by the Chief Justice, f.e., as 
a statement made by a deceased person in a document relating 
to a relevant fact, and also as an admission made by æ party and 
a predecessor in title of the parties, 

The document*being admissible is secondary evidence of the 
terms ofthe original'grant, The Court therefore must proceed 
upon the footing that the express, terms of the original written 
grant are before it, and must proceed to construe them. Some 
confusion has been introduced into *the case by conflicting deci- 
sions as to presumptions to be made in construing such a grant, 
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The original District Munsif held that there was a presumption 
that such a grant did not give the Audivaram, 

The High Court, selying on à decision of a full Bench of the 
Court in Muthu Goukdan v. Perumal Iyen (1) took the view «hat 
the presumption was that both the me/param, ani Audivaram: are 
included. It is, however, made clear by the. subsequent decision 
of this Board in Chidamb.ra Sivaprakısa Pandura Safnadhiga] v. 
Veerama Reddi (2) that there is no presumption either way, and 
that each case must be decided on its own circumstances, The 
document is in the following terms : 

Deed of gift executed apd given on the rsth day of Adhika 
Chaitra Suddam of the year Parabhava. corresponding to 1610 of 
tbe Era of Salivahana, in favour of Ponnapalli Annappa Garu, 
who is eager 'in performing the six acts, viz.: Vagna, Yajana 
Adhyayana, Adhyapaka, Dana and Pratigraha by Ruligadda 
Mallaparaju, Lakaraju Perraju, and Mazum‘iaru Papanna, Rajas of 
Komaravole, and residents of Nizampatam, 

As we have granted to you the Shrotriyam of  Arepalli 
agraharam village, Nizampatam Za/u&, in the name of Siva on the 
occasion of the lunar eclipse, for 6 pagodas, you shall enjoy the 
same accordingly from son to grandson and shall live happily. 

` (The usual Sanskrit s/o&a omitted.) 
Signatures of the Rajas :— . 
(Signed) Mallaparaju. 
(Signed) Perraju. 
(illegible). 

Memorandum of the description of the boundaries for the 
agrakarati executed and given on the gth day of Chaitra Bahulam 
of the year Parabhava corresponding to r6ro of the Era of Sali- 
vahana in favour of Ponnapalli Annappa Garu who is eager in 
performing the six acts, viz. Yagna, Yajana, Adhyayana, Adhya- 
paka, Dana and Pratigraha by Puligadda Mallaparaju, Lakaraju, 
Perraju Mazumdaru Papanna Garu, Rajas of.Komaravole, 
residents of Nizampatam, 2 

As we haye granted to you Arepalli agraharam attached to 
Nizampatam, fixing a Srotriyam of 6 pogodis thereon, parti- 
culars of the boundaries which have been shown'in respect there- 
of are as follows ; * 

North-west—Cherukumilli Ponnapalli village boundary lying to 
the north of the Kudali (meeting place) of Cherukumilli and 
Arumbaka—Patugatu roughly: 

(1) (1920) 1. L. R 44 Mad. 588. (2) (1922) L. R. 49 I. A. 8o03 ; 37 C.L.J, 199. 
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North-east— The village boundary of Nadimpalli and Raja- P, C. 


vole. 1929 

East.—From the village boundary of thee aforesaid Rajavole 
rougkly through the middle portion and through the channel 
forming the lige boyndary of Dhulipudi, roughly Bagirevu- Somayajulu, 
gunta. " und 

Sputh-east.—The Kudali (estis place) of Nagaram ini care AT: 
Dhulipudi, 

South.—To the south of Chavutavalu, roughly Turukalagun- 
talu through the middle of Chittupaggala Katta and on the south- 
ern side of Vadanadum and through the «middle of Peddaputtalu, 
the Kudali of Balusulapalem and Pudivada roughly. 

South-west.—Jammulagunta boundary through the Hen pore 
tion of Nallavada. 

West.--Arumbaka through the prtw ga£ís of the said village 
and through the mid lle of the yada and through Kudali and 
through Chivata Dibbalu and through Daggulamadugu roughly, 

As we have granted to you the sail aghraharam, you shculd 
enjoy the same from son to grandson paying the Shotriyam there- 
on and be happy. 

(Usual Sanskrit sZoXa omitted.) 
Signatures of Rajas :— 
. (Signed) Mallaparaju. 
(Signed) Papa"na. x 
. (illegible). 


e | Seal, | 


A copy of the Telugu transla&ion written on the right-hand side 
of the Dumbala written in the Persian language. . 
Having fixed a Srotriem of 25 pagodas (twenty-five pagodas) 
as fixed rent for next Fasli 1172 in respect of maluva and motarfa, 
libibu and tobacco of Arepalli village, sircar Nizampatam, a cowle 
has been given by N&geshwara Dikshitulu, Somanna, Subbanna, 
Somayajulu and others (illegible) referred to in cowle for the com- — 
ing Fasli 1172. Without allowing it to remain (illegible) rich »y'o/s 
\ should be permanently selected to (illegible) satisfaction aad 
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P.C. 7 cultivation should be carried on extensively and the produce 
1939. : should be tendered to the sirtar in season, 
ERE x : ; 3oth Mahazulahali 1175. 
v Hézrà. ` 
Sera: Originals have been retained with us, and copies have been 
——— filed. 1858 (torn). 
Lord Atkin. 


m . (Signed) Ponnapalli China Ramaswami.. ` 
(Signed)}Ponnapalli Suryanarayana Somayajulu. 
(Signed) Lakshmipathi. . 
A copy ofthe Dumbala, a rough sketch of the village and a 
copy of the 4yfat of the Pillagers have been filed. 


The learned Principal District Munsif of Tenali, who decided 
that he had no jurisdiction, delivered a tareful and able judgment 
with which, on the point of construction, their Lordships, except 
onthe question of presumption, find themselves substantially in 
accord. He relied on four main points :— 


1. The grant purports to be a grant of “of Shrotriem" or 
“as Shrotriem.” Shrotriem, according to Wilson's Glossary, means 
i: a grant oflands or a village held at favourable rate, properly 
'an assignment of land or revenue to a Brahmin learned 
in the Vedas, but latterly applied to similar assignments to native 
servants of Government, Civil or Military, and P: Hindus 
. and Mohammedans, as a reward for past services, A Shrotriem 
grant gives no right over the lands and the grantee cannot in- e 
terfere with the occupants as long as they pay the established 
rents.” Ifthe above definition were accepted in its full terms, 
the case would be' concluded in favour of the appellants. But 
the learned Chief Justice in his judgment points out reasons for 
supposing that Mr. Wilson in the last sentence was purporting 
to give the effect of, legal decisions which since his time have 
ag been questioned, and their Lordships are not prepared to differ 
from the view that a Shrotriem grant may in fact grant the kudi- 
varam as well as the melaram, Rutin this case the document 
itself in theefinal recital uses the term again. “As we have gran- 
ted to you the said agrakaram you should enjoy the same from - 
son to grandson, paying the Shotriyam thereorf and be happy," 
In this phrase the ternfcan only mean revenue, and though their 
Lordships could not consider this consideration in itself conclu- 
c7 c sive, it points to the construction contended for by the appellants. 
Itis not without significance, though it is later than the do- 
cument under construction, that the same use of fhe term is: found 
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in the translation of the Persian order “Having fixed a Shrotriem P. C, 
for 25 pagodas,” etc, 1929. 


2. The grant was ofa mouje. ` Their ‘Lerdships accept the 
view expressed by Sadasiva Ayyar J. in I. L. R* 38, Madras 891 at : 
892, that the phrase indicates “a village in which there were peasant SA 
proprietors owning cultivable lands even then.” Probably oo mare —. 
weight shoufd be attached to this than may be borne by the cir- Lora Ae 
cumstance that the village granted was presumably a revenue pro- 
ducing village, some of the lands of which were already occu- 
pied. Their Lordships cannot accept the view favoured by the 
Chief "Justico that the word in the particular context merely 
means a defined place. 

3. It is agreed that the grantors were deshfandyas who were 
reyenue officers or farmers of revenue under the paramofint au- 
thority. «ít is pointed out that this fact does not exclude the 
possibility of the grantors being themselves personally possessed 
of the land, i. e., of the Audivaram rights. This no doubt is so, 
but the strong probability is that they granted that which in 
their position as deshfamdyas they would possess, viz. the rights 
over the revenue. i 

4, The Brahmins represented by the grantee were learned 
Brahmins apparently not resident in the village granted, but resi- 
dent about two miles away. This circumstance by itself is by no 
means conclusive. At the same time it appears to their Lord- * 

eships to make it more probable that the grant wasin the nature 
of an endowment of revenue rather than of land for the purposes 
of cultivation, i 

The learned Chief Justice deals with each of these points 
sepazately, and as to each of them finds the point inconclusive, 
and apart from the presumption upon which he relies, finds the 
document equally consistent with a grant of both varams as of the 
mefoaram only. In their Lordships’ opinion this is to ignore the 
weight which is obtained from the effect of the whole. Taking 
into account all the considerasions mentioned, their Lordships 

Qe of opinion that they lead strongly to the conclusidh that the 
grant was of the meloaram only, and they so construe the doeu- 
ment. 

In view of the admissions made for the purposes of these cases 
that the respondents*did not not acquire the 4udivaram subse- 
quently to the grant, it becomes unnecessary to consider the sub- a“ 
sequent acts of the parties, and the inferences to be drawn from 
them. The document is unambiguous and the rights given by it 
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must be determined by its words. It follows that the decree of the 
High Court onthe Letters Patent Appeal, dated the 5th April, 
1922, must be set asidb, and tle decree of the High Court, dated 
the 19th October, 1521, be restored. The appellants should have 
their costs of the Letters Patent Appeal and before this Board. 
Their Lordships will humbly advise His Majesty accordingly. 

H. S. L. Polak: Solicitor for the Appellants. ° 

Douglas, Grant & Dold: Solicitors for the Respondents. 
A, T. M; K, J. R Appeal allowed 


PRESENT: Lord Shaw, Lord Atkin, and Sir Lancelot Sanderson. 


i RAJA BHAWANI SINGH, 
v. 


MAULVI:MISBAH-UD-DIN. 


[ON APPEAL FROM THE HicH Court or JUDICATURE 
AT LAHORE.] ec d 


Account, suit for—Frincipal and agent—Bailor and bailse— Estoppel-— State 
money— Obligation to account, when ceases—Agent, if and when dispute 
principal's title. 

An agent entrusted with money or goods by a principal to be applied oH his- 
principal’s account cannot dispute the principal’s title unless he proves a better 
title in a third person and that heis defending on behalf of and with the 
authority of the third person, The same principle controla the relation of bailor 
and bailee, which may come into existence without the fdded relation of 
principal and agent. The agent is in no better position than the bare bailee. 


As betweeff principal and agent there isa contractual position fortified by e 
fiduciary relations, and one of the contractual terms is that the agent should 
render an account to the principal of his dealings with the property entrusted to 
him in the course of the maftdate. This obligation disappears by transfer of the 
contractual right by novation or operation of law ; ang it may well subsist, not- 
withstanding that the property proves to belong to: some one other than tho 
principal. 


Appeal No. 33 of 1927 by the Plaintiff, from a decree of the 
High Court, Lahore (Martineau and Zafar Al 7. ), dated the gth 
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July, 1925, reversing two decrees of the First Class Subordinate 
Judge of Delhi, dated respectively.the r 5th December, 1922, and 
the 3oth April, 1923. 

* The appellant was the plaintiff in the suit and prayed in it for 
‘an order on the defendant to account to him for two sums of money 
which he had paid to the defendant as his agent. The Trial Jutige 
passed first a decree for account and then a decree for the amount 
found due, but the High Court (on appeal) dismissed the suit on 
the ground that the plaintiff had lost his right to call the defendant 
to account. 

The main question in the appeal tb the Privy Council was 
whether the plaintiff had a /ocus standi to sue for an account of the 
sums advanced by him to*the defendant as his agent. 

.K. B. Raikes for the Appellant. 

The Respondent was not represented at the hearing. 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from a decree of the High 
Court at Lahore who reversed two decrees of the Subordinate 
Judge of Delhi in a suit brought by the plaintiff against the defen- 


dant, claiming an account of monies entrusted to the defendant as . 


agent, and payment ofthe amount found due. The plaintiff at 
the time of the transactions in question was the Rais or Chief of 
the State of Sheopur-Baroda. In August, 1918, he entrusted the 
defendant as his agent with the sum of Rs. 5,000, and in January, 
rgrg, with thessum of Rs. 12,250 to be applied for the purposes of 
the plaintiff. The receipt of these sums is admitted, It has been 
found that the defendant has not accounted for the greater part 
of the sums so received. The defendant, however, has relied on a 
ples that the money he received was State money: and that the 
plaintiff had no right to sue, because in January, rgrg, he was 
deposed from his position as Rais or Chief by the authorities of 
the State of Gwalior. What the precise relations are between 
Sheopur-Baroda and Gwalior is a matter which their Lordships 
deem unnecessary to consider ih this case, It appears that up-to 
the 19th January, 1919, the plaintiff was in possession *of the reve- 
nues of Sheopur, apd controlled their administration, There was 
some dispute at the hearing whether the poney entrusted to the 
defendant was entrusted to him for public purposes or private pur- 
poses of the plaintiff : * whether it came from the public revenue or 
from the private purse of the plaintiff, The Subordinate Judge 
appears to have inclined to the view that it was a private transac- 
tion: the High Court held that it converned public money. In 


571 


P. C. 


1929. 
v 
Raja Bhawani Singh 
vs 
Maulvi Misbah- 
Ud-Din. 


February, 26. 


PC, 


1929. 
. -— 
Raja Bhawani Singh 


v. 
Maulvi Misbah- 
Ud-Din. 


Lord Athi, 


l THE CALCUTTA LAW JOURNAL, (Vor. XLIX, 


January, the authorities of the State of Gwalior were apparently 
dissatisfied with the plaintiff's administration : and sent to Daroda 
a Superintendent, to «control the collection and administration of 
the revenue. The Superintendent appeared with sufficient forte to 
execute his orders, and thenceforward the control of the revenues 
of'the State appears to have passed from the plaintif to the 
Superintendent. No question arises atallin this case as tothe 
validity of these proceedings. The High Court find that the plain- 
tif was deposed. Ifthis finding were material their Lordships 
can discover no evidence to support it. The evidence of the plain- 
tiffs witnesses is to the cOntrary, while the defendant admitted 
that the plaintiff is still entitled Rais and that all ceremonial 
functions are performed by him,  Fimding, however, that the 
money belonged to the State and that the plaintiff had been 
deposed before the institution of the suit and had been divested of 
all control over the State treasury, the learned Judges of the High 
Court find that he had no /oews standi to recover the amount due, 
Even assuming the correctness of the premises their Lordships 
consider the conclusions incorrect. The principfe is well esta- 
blished that an agent entrusted with money or goods by a principal 
to be applied on his principal's account cannot dispute the princi- 
pal’s title unless he proves a better title in a third person and that 
he is defending on behalf of and with the authority of the third 
person, The same principle controls the relation of bailor and 
bailee, which may come into existence without the added relation * 
of principal and agent. The agent is certainly in no better posi- 
tion than the bare bailee. It may also be remarked that as 
‘between principal and agent there is a contractual position fortified 
by fiduciary relations, and that one of the contractual terrfis is 
that the agent should render an account tothe principal of his 
dealings with the property entrusted to him in the course of the 
mandate. It is difficult to see how this obligation can in any way 
"disappear except by transfer of the contractual right by novation 
or operation of law: and it may well subsist, notwithstanding that 
the property proves to belong to someone other than the principal. e 
Inthe present case, however, iteis unnecegsary to distinguish 
‘between the right to have an account, and the right to receive the 
‘balance found to be in the agent's hands. The agency is admitted : 
" the.defendant does not sugges? that he is defending for or with the 
.authority of the State of Gwalior. He must therefore account to 
-his principal and leave him to settle his affairs with Gwalior if 
there is anything to settle, Butin this particulàr case the defen 
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dant entirely fails to prove that Gwalior makes any claim to the 
money, or alleges that there has been any divesting of the plaintiff 


P, C. 
1929. 


of his rights contractual or otherwise ; ; indeed, it is quite consistent Raja Bhawani Singh 


witlf the evidence that Gwalior acquiesces in the plaintiff's dealings 
with State money before the date at which intervention of the 
Superintendent took place, The learned Subordinate Judge, in 
their Lordships’ opinion, came to a correct conclusion : he made a 
preliminary decree that the defendant should account, and after a 
lapse of some months during which the defendant had failed in 
spite of opportunity to render any account, he madea decree for 
the amount claimed, less Rs. 5,000 which the plaintiff was willing 
to treat as expended on his account, Their Lordships are of opi- 
nion that the appeal should be allowed, that the decree of tite 
High Court should be set aside with costs here and bélow, and 
that the decree of the Subordinate Judge should be restored : and 
they will humbly advise His Majesty accordingly. 
T. L. Wilson & Co, : Solicitors for the Appellant. 
A. T, M, ; K, J. R. Appeal allowed, 


PRESENT : Lord Shaw, Lord Darling, and Sir Lancelot Sanderson. 
MUSAMMAT EKRADESHWARI BAHUASIN SAHEBA 


9. 


HOMESHWAR SINGH AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT PATNA.] 


Maintenance Ascortainment of — Widow's right io -reside with ker parent — 
Claim for maintenance, when agcrues—Change of residence. 


Maintenance depends upon a gathering together of all he facts of the 
situation, the amount of the free estate, the past life of the married parties 
and the families, a Survey of the condition and necessities and rights of the 
members, on a reasonable view of change of ciRcumstances possibly required 
in the future, regard bajag had to the scale and mode of living, and to the 
age, habits, wants and class of life of thé parties, 


There may be circumstances in which thg past mode of life of the widow has 
been demonstrably on a penurious and miserly scale, or on the other hand, on a 
quite extravagant scale, having regard to the totel income of the husband; But 
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if the scale was suited to his own position in life, that is a Beund point from 
which to start the estimate. i 


The discretion exorcispdtin makiog the induction should not be tightly inter- 
fered with: SWeemutiy NÌitakissorse v, Jogendro (1). e. 


In the ordinary case, it is no part of the duty of a Bindu widow choosing her 
own residenca to furnish excuses which will satisfy a Court of law that she has 
made a judicious choice, She does not forfeit her right to propert} or mainte- 
nance merely on account of her going and residing with her parents’ family or 
leaving her husband's residence from any other cause than unchaste or improper 
purposes : Rajak Pirthee Singh v. Ranse Raj Kower (a). 

Where the widow having remained in her late husband’s home, and haying, 
during that period accepted maintfaance in fact and in kind, and she having 
thereafter changed her residence and gone to live with her father, her right to 
maintenance accrues from the date of change of residence. 

Appeal No, 128 of 1927 by the Plaintiff, from a decree of the 
High:Court, Patna (Dass and Adami JJ), dated the 13th May, 
1926, which with certain modifications affirmed a decree ofthe 
Court of the Subordinate Judge of Darbbanga, aaen the roth 
March, 1924. 

The material facts of the case are stated sufficiently in their 
Lordships’ judgment, 

De Gruyther, K. C. and Dude for the Appellant, 


Dunne, K. C. and Hyam for the Respondents, 
Their Lordships’ judgement was delivered by 


Lord Shaw: This is an appeal from a judgment and decree . 
dated the 13th May, 1926, of the High Court of Judicature at Pat- 
na, which affirmed a judgment and decree of the Subordinate 
Judge of Darbhanga dated the roth March, 1924. 

The appellant is the widow of Babu Ekradeshwar Singh, „a 
descendant in the junior line of the Darbhanga family, Babu 
Ekradeshwar was twice married. He died on the 21st October, 
1916, survived by the appellant, his second wife, and a daughter 
by her, and by the respondents 1, 2 and 3, his sonsdy his first 
wife, who had predeceased him. He was also survived by tespon- 
dents 4 and 5,ehis grandsons, who were the sons of respondent 
No. 2. " 

The appellant Ekradeshwari, who was sole "widow, continued 
to live in the family house for four or five years after her husband's 
death. She'complains in this action that the sfyle of life to which 
she had to submit during that residence was penurious and inade- 
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quate. "Upon leaving her husband's house she went to stay with 
her father with whom she still lives, _ 

In the year 1917 a suit was instituted by ther respondent No. 1 
agamst the respondent No. a for partition of the estate left by their 
father and a compromise. was arrived at. The position of the 
family had been brought before the Court of the Subordinate 
Judge at Bhagalpur with a view to having the maintenance ofthe 
appellant fixed. The narrative in the Judge’s order of a3rd Feb- 
ruary, 1918, is as follows :— 

“ The parties to tho contest have put in a petition of compro- 
mise, which was filad on the 26. r.18. his being a prayer on 
theit behalf as to the maintenance for their stepmother being fixed 
by the Court, the petition, could not be considered as a notice 
upon the lady had to be given. It appears that she does not 
appear, tHOugh requested to do so. This being so, I cannot judi- 
cially but do or fix her maintenance fin her absence. I therefore 
refuse the prayer of the parties in this respect. As for the suit 
[that is the suit for partition] I decree in the terms of the peti- 
tion. . . 

It may be doubtful whether the appellant was fully apprised of 
or understood, these proceedings, and itis clear that no mainten- 
ance was either asked for by her or fixed for her in that suit, and 
that she continued her residence and maintenance as before. 
She, however, as already mentioned, did ultimately leave the family 

shouse, and tégk up her abode with her father, who maintains 
this daughter in his household with the rest of his family. 

The property thus partitioned was heavily encumbered with 
debts. There is no question however that it remained liable to 
the wjdow's claim for maintenance. Shortly after taking up resi- 
dence with her father the appellant raised!this suit. 

In view of the ascertained facts of the case the demands made 
in the suit were of an unusually serious character. A mainten- 
nance allowance*was asked;at the rate of Rs, 18,000 per annum. 
Arrears of maintenance were asked from the date of her husband's 

Geath, amounting to Rs. 99,000. A further sum of Rs. *t 5,000 was 
demanded for the cost of building a house for her separate use 
and occupation. Finally, a demand was made for Rs, 13,170, 
the price of jewellery and ornaments contained in a list which 
was appended to the plhint. These were alleged to have belonged 
to the plaintiff and to be wrongfully detained by the defendants. 

In the course of the proceedings the case as to the last item 
entirely failed. Bosh Courts agreed that it had not been made. 
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P. C, out in fact, They further agreed that the separate item for the 
1929, cost of building a separate house for herself failed, 
Mdnosat Ekra- There remain, however, the important claims as to maintenance, 


deshwari Bahuasin and these are the questions which alone were submitted te the 
Sene Board upon appeal, the points being,first, ag to the amount of.main- 
Homeshwar Singh: temance allowance, and, secondly, as to arrears, that is to say, the 
Lord Shaw, date from which the allowance should run. As to the amount of 
Gz the allowance there are certain concurrent findings of the Courts 
below, The Subordinate Judge found that the gross income of 
the estate was Rs, 150,000 per annum, and that the net income was 
Rs, 33,000 per annum. Both of these findings were concurred in 
in fact by the High Court. One of the debit items was 
‘Rs, 66,000 due under mortgage to the Maharaja of Darbhanga, It 
appears clear that this mortgage originated in debts contracted 
very largely in the time of the appellant’s husband. TRe subject 
of that item is, however, a matter of litigation between the respon- 
dents and the Maharaja of Darbhanga, Should that litigation end 
successfully, that is to say, in favour of the estate now in question, 
arrangements are made in the decree of the High Court for recon- 
sideration of the amount of maintenance allowance in respect of 
the estate being thus incremented. 

Their Lordships approve of the matter being thus dealt with 
by the High Court, As expressed in their judgment the thatter 
stands thus :—. - 

“T may point out that a suit has been instituted by the* 
Maharaja of Darbhanga to enforce the mortgage bond for 
Rs, 534 lacs and that the defendants are contesting that suit. If 
the defendants should succeed in defeating the claim of the 
Maharaja then the plaintiff will have liberty to apply for inorease 
of her maintenance. The defendants have also a large claim as 
- against a Marwari gentleman, If they-should succeed in realising 
l their claim the plaintiff will have similar liberty to apply for 

increase of her maintenance. We direct by the Consent of the 
parties that she would be entitled’ to secure an increase .of her 
maintenance by an application to the Subordinate Judge of, 
Darbhanga and that it will not be mecessary for, herto file a fresh 
suit.” » : . 
In the view of the Board this treatment of the position is 
sound in principle and advantageous in procedure, 

Their Lordships accordingly. see no reason in.the case for 
interfering with the statement of the net income arrived.at below. 
Itis'Rs, 33,000, The demand of the appellant for a maintenance 
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allowance of no less than Rs, 18,000 seems thus entirely unreason- 
able. Anattempt to excuse it was made by a reference to an 
allowance made a good many years ago (in t e" lifetime of Rajesh- 
wari Sahuasin) to the wife of Janeshwar Singh. It may or may 
not be possible to interfere with that allowance, but it itself consti- 
titutes a severe burden upon the estate in its now impoverished 
condition, and it forms no precedent either in factor in law for 
the present claim of the appellant. 

The second argument was that upon an investigation of the 
figures in the previous litigation just referred to the sum of 
Rs. 15,000 appeared to bear the relation*of one-fourth to the then 
net income, and this was suggested as a principle of law to be 
now applied. Their Lordships must definitely negative such À 


‘suggestion. Itis no part of the maintenance law of India, In 


‘some casés, if applied, it would enlarge the allowance made far 
beyond any reasonable conception of maintenance as such, In 
other cases it might depress the allowance beyond what was a 
reasonable maintenance item, 

The ground, however, for attack upon the  concutrent 
findings of the Courts below, is said to be some error of legal 
principle, and (somewhat inconsistently with this) it was complain- 
ed that it was difficult to find any legal principle upon which the 
maihtenance allowance had been fixed, Upon this last their 
Lordships observe that it may be so, for the simple reason that 
maintenance depends upon a gathering together of all the facts 
of the situation, the amount of free estate, the past life of the 
married parties and the families, a survey of the condition and 
necessities and rights of the members, on a reasonable view of 
change of circumstances possibly required in the future, regard 
being, of course, had to the scale and mode ofliving, and to the 
age, habits, wants, and class of life of the parties, In short, it 
is out of a great category of circumstances, small in themselves, 
that a safe and reasonable induction is to be made by a Court 
of Law in arriving ata fixed sùm. The discretion exercised in 
making this induction when agreed to by two Indian Courts or 
even by one, shonjd not be lightly interfered with. As observed 
by Sir Montague Smith in the case of Sreemutly - Nittokissoree 


. Dossee y. Jogendro Nauth Mullick (1): 


“ Their Lordships would be extremely reluctant to interfere 
with the decision of the Court below upon a question of 
maintenance, and they would hesitate very much to do so unless 
" (0) (1878) L. R. 5 L A. 85. 
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there were some special circumstances in the case which indicated 
that that there had bèi a miscarriage in the way in which the 
maintenance had bebn'arrived at." 

Their Lordships, however, do not wish to leave this part. of 
the case as having been decided on grounds which are barren 
o£principle. The Courts below fixed the maintenance allowance 
of the appellant at Rs, 4,200 per annum, and the learned ,Sub- 
ordinate Judge in doing so, says this : 

** This sum, I think, would enable the lady to live as far as may 
be consistently with the position of a widow in something like the 
same degree of comfort amd with the same reasonable luxury of 
life as she had in her husband's lifetime." 

e That is as near to principle as can bẹ got in such cases, and 
with thb addition to Be presently noted, their Lordships entirely 
approve of that view. The addition is this: that thef@ may be 
circumstances in which the past mode of life of the widow has 
been demonstrably on a penurious and miserly scale, or on the 
other hand, ona quite extravagant scale, having regard to the 
tota] income ofthe husband. But if, as may be readily assunted, 
in such a case as the present, the scale was suited to his own 
position in life, thatis a sound point from which to start the 
estimate. In the view of the Board the estimate made as appli- 
cable to present citcumstancées in this ud shane not be 
interfered with, . -. 

- Up to this pointiin the discussion the appeal fails, 

There is, however, a further point in the case, namely, 
arrears, in other words, the date from which a maintenance 
allowance should start, There are four possible periods, namely, 
first from the death of the deceased husband (21st October, rga6), 
that is to say, even during the residence on the alleged limited 
style of life in his former establishment ; second, from the date 
of the change of the appellant to her father's residence, a period 
which is variously stated as from the end of 192b to the end of 
1921. To this variation subsequent reference will be made. 
Third, fronfthe date of suit, namely, 23rd April, 1922, and fourth, 
from the date of decree, namely, roth March, 1924. 

Their Lordships are clearly of opinion that to start the 
maintenance at the last-mentioned date as has been done inthe . 
Court below, would be an inadequate recognition of the widow’s 
right to maintenance. It is indeed an inversion of the correct 
procedure in the case of a continuing right. -In any view the 
right could not be post-dated from the institution of the suit 
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onwards. This, besides being erroneous in law, would be a 
daily temptation to delay in litigation by postponing the date of 
liability to that of final decree. ie 

«Payment from the date of suit being thus granted the question 
is whether arrears prior £o that date are exigible. In the Board's 
opinion such arrears if they truly exist, fall within the range«of 
the widow's right to maintenance. When a widow's receipt of 

maintenance in residence in her husband's establishment ceases 
contemporaneously with her institution of a suit for maintenance 
the point almost settles itself. When, however, as is the case 
here, ‘there is no such exact concurrence ef dates, it is the duty of 
the Court to consider the whole circumstances of tbe situation in 
pronouncing a decree for arrears. * 

In the present case the Court is met by a demand “by the 
appellant “of a somewhat peculiar kind. It is to the effect 
that a decree should include arrears of maintenance not only 
from the date when she left her late husband's house to reside 
with her father, as she has since done, but should date from her 
husband's death and include the time that she resided in her 
husband's establishment. The result of conceding this would be 
a kind of cross account : on the one side maintenance quantified 
in money as from the husband's death ; on the other side a credit 
being given for maintenance as actually received with its incidental 
costs, Inthe opinion of the Board there is no legal justification 

e for such a treatment of the case aud the argument of the appellant 
fails, While their Lordships do not exclude an extreme case, 
say, of a widow being kept under circumstauces of extreme penury 
and oppression, such a case must be treated as most exceptional, 
and would require unimpeachable proof. It is sufficient to 
say that nothing like that has been established in the present 
case, 

On the other hand, the argument presented for the respondents 
and, indeed, the decision of the Court of Appeal, seem to be based 
upon the assertion that it is the law of India that a Hindu widow 

e nas in the ordinary case no right of maintenance if fhe chooses 
to change from her husband’s gesidence and choose another for 
herself, With much respect tothe Court of Appeal the Board 
is unable to acceptithis view. 

On the authorities tt is, of coursep true that if that change of 
residence'is made for unchaste purposes it is a sufficient answer 
to the demand to offer her the shelter of the old home, But this 
is in no respect any such case. It is.a simple case of a Hindu 
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widow from motives which cannot be impeached on the ground 


P.C, stated, leaving her qld residence. and preferring the shelter 
1929. and protection of hep fathers home, In the opinion of the Board 
bead 


Musammat Kk. Such action was witlfin her legal rights. She was only 24 years 
eine zor of age, and one cannot peruse the authorities or have a knowledge 
* ofe Indian life, without understanding that such a change might 
Homeshiar Singh. be made from a sense of propriety and from the beft of motives. 
Lord Shaw. But even so the point is not one cf motives but of right. 

Ys It is now necessary to see whatis the foundation of the judg- 
ment ofthe Court below. It is contained in a single sentence 

in the judgment of the High Court as follows :— . 

"In regard to her claim for arrears of maintenance we think 
that there is no ground for allowing that claim. - It is not sugges- 
ted thaf she has incurred any debts in maintaining herself and 
we can find no excuse for her leaving her sons and goinf* to reside 
with‘her father,” 

With much respéct to the High Court their Lordships think 
that a judgment in these terms contravenes the long and well 
settled law of India. It makes this case one of widespread 
importance, and the Board thinks it accordingly right to note 
the outstanding case law on the subject. 

This is not an instance in which there was any direction 
in the husband’s will that she was to be maintained in the family 

. home. In such circumstances, that is to say in the ordinary 
case, itis no part of the duty of a widow choosing her own e 
residence to furnish excuses which will satisfy a Court -of Law 
that she has made a judicious choice. The authorities on that 
gubject are clear for at least three-quarters of a century, but 
only one or two need be cited, 

In 1854 Peel, C.J, of Bengal, delivered an important "and 
leading judgment, reported in the Vyavastha-Darfana, page 362. 
That very learned Judge states that the Court has examined 
closely into the state of the authorities and the laweon the subject, 
He quotes from the case of UjjaLmami Dasi v. Joy-gopal Pal 
Choudhuri and others (xst June, 1848), as follows :— 

"It was not pretended that she had withdrawn herself for ° 
unchaste purposes. She was only r4 at the 'death of her hus- 
band ; his brothers were young men, and she thought it more 
prudent and decorous to retize from their® protection and live 

=, with her mother and her family after the husband’s death, there- 
fore, it appears quite clear fron the answers given by the gandits 
that she did not forfeit the right of succession to the husband's 
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„estate on account of removing from the brothers of her late 


husband ; that they bad no right to insist her not withdrawing 
herself from them in order to put hersef tunder her mother's 
protettion.” P 

He thereafter states the proposition thus, in the language of 
the pandits adopted by the Privy Council :— . . 

“If a widow from any other cause but unchaste purposes ceas- 
ed to reside in the husband's family and took up her abode in 
her parents! family her rights would not be forfeited." 

In a later passage in the same judgment he says :— 

* We have examined the texts of the gncient law, and we think 
they bear out the opinions of the fandi/s in the case before the 
Privy Council. The texts say as to maintenance, forfeiture is 
incurred by unchaste life but they do not say that it is "ncurred 
otherwise" There are many duties enjoined to women in the text 
of a moral or religious nature, the violation of which would never 
have involved any forfeiture.  Forfeitures are not to be extended 
by construction, The duty to reside with the family of the 
deceased husband is not enjoined for the sake of thrift.” 

The decision was highly approved by this Board in Rajah 
Pirthee Singh v. Ranee Raj Kower (1). In that case Sir Barnes 
Peacock again reviewed the authorities up to date, and concludes 
as fellows :— 

“Tt therefore appears thata Hindu widow is not bound to 
reside with thg relatives of her. husband ; that the relatives of her 
husband have no right to compel her to live with them ; and that 
she does not forfeit her right to property or maintenance merely on 
account of her going and residing with her family, or leaving her 
huapand's residence from any other cause than unchaste or impro- 
per purposes.” 

These principles have never been gone back upon or modified. 
They are still the law of India. 

It remainseaccordingly only to fix the date from which the 
maintenance allowance should gun, The appellant having remain- 
ed in her late husband's home, and having, as she had, 
a right to do, during that period accepted maintenance 
infact and in Kind, and she having thereafter, as was also 
within her legal right, changed her résidence and gone to 
live with her father? what was the date of that change? The 
evidence upon that subject is far from clear. It appears to be 
established that she left by the family car ona visit to her father 

(1) (1873) L. R. J, A. (Sup.) 203. 
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to attend the sradÁ ceremonies of her deceased mother, When 
there she made up her ps to stay on, and she has done so ever 
since, The Board is*of opinion that this happened'in the end of 
1921, and that accordingly maintenance on the scale fixed by? the 
Court below should run not from the date ef decree, as found by 
the Court of Appeal, nor from the date of suit in April, 1922, 
but from rst January, 1922. . 
Their Lordships will humbly advise His Majesty that the 
decree appealed from be affirmed subject to the modification 
that the maintenance allowance be granted from rst January, 
1922, There will be no cests in the appeal, À 
Pugh & Co: Solicitors for the Appellant. 
* Barrow, Rogers and. Nevill: Solicitows for the Respondents, 
A. T, MÀ K. J.R, Appeal dismissed > Decree modified, 
- 


PRESENT: Lord Shaw, Lord Tomlin, and Sir Lancelot 


Sanderson, 
LAL NARSINGH PARTAB BAHADUR SINGH 


v. 
. 


MOHAMMAD YAQUB KHAN AND OTHERS, 


[Ox APPEAL FROM THE CHIEF COURT oy Oupu AT Lucknow. | 


Morigage deed — Construction — Remedy of me rigagee— Transfer of*Property Act 

CIV of 1882), Secs. 67, 68, 98. 

A mortgage deed, duly registered, was executed to secure an advance of 
Rs. 30,000 carrying interest at the rate of 5 annas 1. pie percent per month, It 
stated that an eight annas share in certain villages had been hyfothecated in lieu 
of the principal mortgage money and interest and in order to pay the annwal 
interest on the mortgage money possession over the hypothecated property had 
been delivered to the mortgagee, who, after paying the revenue, should appro- 
priate the surplus profits to the extent of the" annual interest ; that the mortgage 
money was to be repaid within 35 years and at the stipulated time when in Khali 
fast in the month of Jeth or at any other time the mor(gagors should pay money 
to the mortgagee the mortgaged propérty should become redeemed; that the 
mortgagors should remain entitled to eject tenants, to enhance rent, to cultivate 
land- and to issue leases and after enhancement and payment of interrst, if there 
be left any surplus or if the mortgagors pay any year or each year any amount of 
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money then that money should be deemed to have been paid towards the principal 
and interest on the money paid should be deducted agd thatthe mortgagee like 
the mortgagors, should possess all the remaining power? daring the period of his 
posgesgion ; that if the mortgagors fail to pay the mortgage money and fail to 
redeem the mortgage at the appointed time then the mortgagee should have 
power to realise the money due to him by sale of the mortgaged property and 
that if the mortgaged property should be found to be insufficient to satisfy “the 
full demand then the mortgagee should be entitled to recover the balance from 
the other properties of the mortgagors ; and that if on the claim of any person 
any part or whole of the mortgaged. property were to go out of the mortgagee's 
possession then the liability therefor should rest with the mortgagors r 

Held, that the mortgage was a combinatione of a simple mortgage anda 
usufructuary mortgage and section 98 of the Transfer of Property Act had no 
application, . 


That when the mortgagors failed to deliver possession to the mortgagee, the 
mortgagee was entitled under section 68 of the Transfer of Property Act, to a 
money decree and thatif the money had become payable, under section 67 & 
decree for sale could be made. 

Appeal No. 112 of 1927 by the Plaintiff, from a decree of the 
Chief Court of Oudh, (Stwart, C. J. and Wasir Hasan, J.), dated 
the 26th October, 1926, which varied a decree, dated the rgth 
August, 1925, of the Court of the Subordinate Judge of Rae 
Bareli. 2 

The material facts of the case, as well as the relevant terms 
of the mortgage deed in suit, are statéd in' their Lordships’ 
judgment. 

Dunne K.C. and Hyam for the Appellant, 


The Respondents were not represented at the hearing, 
Their Lordships’ judgment was delivered by 


“Lord Tomlin :—This isan appeal by the plaintiff in the suit 
from a decree dated the 26th October, 1926; of the Chief Court 
of Oudh which varied a decree dated the. r3th August, 1925, of 
the Court of the Subordinate Judge at Rae Bareli, 


On the 8th April, 1923, & mortgage, which was duly registered, 
was executéd by the first two defendants in, favour gf the third 
defendant to secure an savane of Rs. 30,000 carrying interest at 
the rate of 5 annas and r pie per cent, per month, 


By clause 2 of this mortgage it was stated that àn 8 annas share 
in certain villages hdl been hypotpecated in lieu of the principal 
mortgage money and interest and in order to pay the annual 
interest on the mortgage money posgession over the hypothecated 
- property had bean delivered to the mortgagee, who, after paying 
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the revenue, should appropriate the surplus profits to the extent 
of the annual interest, . 

By clause 3 the mortgage money was promised to be repaid 
within 35 years and at the stipulated time when in Khali fast if the 
month of Jeth orat any other time the mortgagors should pay 
móhey to the mortgagee the mortgaged property should become 
redeemed, o 

The fourth clause of the mortgage contained a further provision 
that the mortgagors should remain entitled to eject tenants to 
enhance rent, to cultivate land and to issue leases and after 
enhancement and paymen? of interest if there be left any surplus 
orif the mortgagors pay any year oreach yearany amount of 
money then that money should be deemed to have been paid 
towards the principal and interest on the money paid should be 
deducted and that the mortgagee like the mortgagors, should 
possess all the remaining powers during the period of his 
possession. 

By clause 5 it was provided that if the mortgagors fail to pay 
the ‘mortgage-money and fail to redeem the mortgage at the 
appointed time then the mortgagee should have power to realise 
the money due to him by sale of the mortgaged property and that 
if the mortgaged property should be found to be insufficient to 
satisfy the full demand then the mortgagee should be entitlet to 
recover the balance from the other properties of the mortgagors, 
and by clause 7 it was provided that if on the claimeof any person 
any part or whole of the mortgaged property were to go out of the 
mortgagee’s possession or if there were to arise any disturbance in 
the mortgagee's possession then the liability therefor should rest 
with the mortgagors. e. > 

The money was duly advanced, but the two first defendants 
failed to deliver possession of the mortgaged property to the third 
defendant, By a deed of trausfer dated the 17th April, 1924, and 
registered on the 2and April, 1924, the third defendÁnt transferred 
the mortgage and her rights therevhd er to the plaintiff. 

On the r4th May, 1924, the plaintiff filed a petition of plaint 
against the three defendants ia the Gourt of the Subordinate Judge 
at Rae Bareli, claiming a decree for recovery of Rs, 30,000 and 
Rs. r,250-15-6 for interest by sale of the mortgaged property and 
ifforany reason a decree for*sale could not ;be passed then a 
simple money decree for Rs. 31,250-15-6. 

The first two defendants filed their written statement on the 
28th August, 1924, claiming that the suit ought to be dismissed 
. 
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(inter alia) for the following reasons—that the mortgaged deed 
was not such as might legally, if the mortgagee did not get posses- 
sion, entitle him to obtain a simplé money decree or recover his 
money by sale of the mortgaged property before the time fixed 
(that is the expiration of 35 years) and was not one to which 
section 68 of the Transfer of Property Act applied gnd that in vjew 
of certain fatts alleged in the written statement the plaintiff was 
estopped from bringing the suit. 

By his judgment, dated the 13th August, 1925, the Subordinate 
Judge found on all issues of fact in favour of the plaintiff and in 
particular he found that the first two defendants had failed to put 
the mortgagee in possession and had remained in possession 
themselves, and as to the. issue whether the plaintiff was entitled 
to sue fora saleora money decree he held that the plaintiff was 
entitled tæa sale decree under section 68 of the Act and passed a 
decree giving the two first defendants till the 13th February, 1926, 
to redeem the property at the amount for principal interest and 
costs mentioned in the decree and in default of payment on or 
before that date a sale was ordered. 

On the 17th November, 1925, the firstitwo defendants appealed 
to the Chief Court of Oudh at Lucknow. 

The Court allowed the appeal, setting aside the decree of the 
Coust below and in lieu thereof granting a dear? for possession of 
the mortgaged property. 

The learned Judges of the Chief Court held that the mortgage 
in question was an anomalous mortgage and not a combination of 
a simple mortgage and an usufructuary mortgage and therefore 
that section 68 of the Act was excluded and section 98 of the 
Act applied under which the plaintiff was only entitled to a decree 
for possession in accordance with the terms of the mortgaged 
deed, their view of the mortgaged deed being that under it the 
mortgage-money was not recoverable before the expiry of 35 years 
and therefore ghat the mortgagee’s right to enter into possession 
and the mortgagors’ obligation tp deliver possession must be given 
effect to. 

The plaintiff obtained leave toappeal to His Majesty i in Council 
and appealed acco¥dingly. On the appeal none of the defendants 
appeared, 

In order to appre@iate the point to be determined it is necessary 
to refer to the relevant sections of the Transfer of Property Act, 

A simple mortgage and an usufruttuary mortgage are defined 


-in section 58 (3) gnd (d) of the Act, as follows :— 


P. C. 


1929. 
— 
Lal Narsingh Partab 
Bahadur Singh 


Ve 
Mohammad Yaqub 
Khan. 


Lord Tomlin. 


gji 4 THE CALCUTTA LAW JOURNAL, [VoL XLIX, 
P. C. “'58(6), Where, without delivering possession of the mortgaged 
1929. property, the mortgagon binds himself personally to pay the mort- 
—— : 


Lal Narsingh Partab 848¢-Money, and agros, expressly or impliedly, that in the event 

Bahadur Singh of his failing to pay according to his contract, the mortgagee%hall 

TERN Yaqub have aright to cause the mortgaged property to be sold and the 

Khan. proceeds of sale-to be applied, so far as may be necessary, in pay- 

Lord Tamlin. ment of the mortgage-money, the transaction is calléd a simple 
cm mortgage and the mortgagee a simple mortgagee. 

*98(d) Where the mortgagor delivers possession of the mort- 
gaged property to the mortgagee, and authorizes him to retain such 
possession until payment of the mortgage-money, and to receive 
the rents and profits accruing from the property and to appropriate 
them in lieu of interest or in payment of, the mortgage money, or 
partly inflieu of interest and partly in payment of the mortgage- 
money, the transaction is called an usufructuary mortgag@ and the 
mortgagee an usufructuary mortgagee.” . 

Section 67 of the Act provides as follows :— 

“In the absence of a contract to the contrary the mortgagee has 
at any time after the mortgage-money has become payable to him 
and before a decree has been made for the redemption of the 
mortgaged property or the mortgage-money has been paid or 
deposited as hereinafter provided a right to obtain from the Court 
an order that the mortgagor shall be absolutely debarred of his 

s right to redeem .the property or an order thatthe property be 
sold.” é 

Section 68 of the Act is as follows :— 

“68. The mortgagee hasa right to sue the mortgagor for the 
mortgage-money in the following cases only :— 

“(a) Where the mortgagor binds himself to repay the game 5 

*(5) Where the mortgagee is deprived of the whole or part of 
his security by or in consequence of the wrongful act or default of 
the mortgagor ; 

“(c) Where, the mortgagee being entitled to posssession of the 
property, the mortgagor fails to deliver the same to him, or to 
secure the péssession thereof = him without disturbance by thé 
mortgagor or any other person,” 

Section 98 of the Act is headed “Anomalous mortgages” and is 
in the following terms :— 

“In the case of a mortgage enot being a *simple mortgage, a 

~ mortgage by conditional sale, an usufructuary mortgage or an 
English mortgage, or a combination of the first and third, or the 
second'and third, of such forms, the rights and eliabilities of the 
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parties shall be determined by their contract as evidenced in the 
mortgage-deed, and, 80 far as dinis contráct does not extend, by 
local usage,” ' cc = 
* The first question is whether upon its frue construction the 
mortgage is one which is outside the scope of section 98 and 
secondly if it is outside the scope of that’ section" to what remedy 
the plaintiff i is entitled having. regard to the provisions of sections 
67 and 68, 
- ‘In their Lordships’ opinión the mortgage is a combination of à 
simple mortgage and an usufructuary mortgage. The only clause 
‘in the mortgage which presents any difficulty is clause 4, but that 
clause appears in their Lordships’ view at most only to enable the 
mortgagors. to act as manager without in any way detracting fróm 
the effect of clause a, which entitled the mortgagee to possession. 
On this view of the construction, of the mortgage deed section 98 
of the Act has no application to the case, 
It is plain according to the findings of the Subordinate: Judge 
: that the first two defendants have failed to dis charge their obliga- 
“tion of making over possession to the ` mortgagee and have thereby 
deprived the mortgagee óf part of his security and in thesé-circum- 
stances their Lordships are of opinion that under section 68 the 
"money has become payable and the plaintiff is entitled toa 
‘money decree for the same, but if the money has become payable 
under section 68 their Lordships are fürther of opinion that under 
section 67 adlecree - for sale can be made. It would indeed be a 
startling result of the legislation if in such à' case as this wheré a 
"default has been made by the mortgágors of a kind which 
materially affects the mortgagee’s security there existed no remedy 
fot the inmediate enforce ment of the mortgage. 
` In the reult, theréfore, their Lordships’ ate of opinion that the 
-appeal should be allowed with costs and the order of the Sub- 
-ordinate Judge réstored with the date for redemption extended : for 
-6-caléndar ‘months from the date of His Majesty’s - Order “hereon 
and their Lordships will humBly advise His Majesty accordingly; 
` Barrow; Rogers and Nevill : Solicitors for the Appellant. 


A, T. M, 5; K. J.B a PEL Appeal allowed, 
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PRESENT: Lord Shaw, rake Carson, and Sir Lancelot Sanderson, 


P.C, PHIM-NMTH MISSIR AND OTHERS 
1929. - ^ da 
eed e 

April, 16, 7 SRIMATI TARA DAI AND OTHERS. 


. 
[Ox APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA:]. 


Document— Deed of compromise — Lineal descendant! —Female descendanis— 
Arrangements, 
By a deed of compromise aemonthly allowance of Rs. 300 was given to 
Srimati Mati Dai and her lineal descendants: 


* Held, that the term ‘lineal descendants’ incluled all the descendants and 
was not réstricted to male descendants, Every female claimant under the 
designation of ‘lineal descendants’ would have rights. Any arrangéient made 
with one of the female descendants would stand. 

Appeal No. 120 of 1927 by the Defendants froma decree of 
of the High Court, Patna (Dass and Adami //.), dated the 5th 
May, 1926, modifying a decree of the Subordinate Judge of 
Bhagalpore, dated the 28th April, rga2. 


By a deed of compromise a monthly allowance of Rs. 300 was 

given to one Srimati Mati Dai and her ‘lineal descendants", 

The question arose whether the present respondent, Sreefnati 

* Tara Dai, a married daughter of the aforessid Mati Dai was 

entitled to participate in the said allowance. The Subordinate 

Judge held in effect that succession under the Hindu Law 

to whatever estate Sreemati Mati Dai had in this property 

would be limited to her sons and her unmarried daughters 

and that Tara Dai being a maxried daughter could not glaim any 

interest in the allowance. The High Court, in reversing the 

" judgment of the Subordinate Judge and deciding in favour of 

the present respondent, Tara Dai, held that no question of succes- 

sion under Hindu Law was involved, “but that the* matter turn- ` 

ed solely upon the interpretation of the terms of the document 

in question? and that the expression "lineal descendants" 

therein occurring included all the glescendants and was not res- 
tricted to male descendants. l 


Wallach for the Appellants. ; 
Dube for the Respondents. e 
~ ` Their Lordships’ judgment was delivered by 
April, 16. Lord Shaw: Their Lordships have heard with pleasure the 


address of Mr, Wallach in this case on behalf €f the appellants, 
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but having heard. itand having carefully considered the views 
which he has presented, their Lordships do not find themselves 
in possession of any argument which would fnduce them to vary 
or'differ from the judgment of the High Court of Judicature at 
Patna, . 

The opinion expressed in that judgment is in this lan- 
guage:— 

_ “In my opinion the term ‘lineal descendants’ includes all the 
descendants and is not restricted to male descendants, That 
being so, the daughters of Sreemati Mati Dai are clearly entitled 
to participate in the monthly allowance eof Rs, 300 per month.” 

Their Lordships are clearly of the same opinion. According 
to that opinion every female claimant under the designation bf 
“lineal descendants” will have rights. Any arrahgement 
made with one of the female lineal descendants such as that 
made with Sreemati Lakhmiswari Dai will of course stand, but 
beyond that the opinion now expressed by this Beard is in 
favour of the wide and comprehensive scope ‘of the term “lineal 
descendant” as given by the High Court. 

Their Lordships will accordingly humbly anung His Majesty 
that this appeal be dismissed with costs, 

H, S. L, Polak: Solicitors for the Appellants, 

Chapman, Walker, & SiS Solicitors for the Respondents. 


A, T. M; K J. R > Appeal dismissed. 


g APPELLATE CIVIL. 
Before Mr, Justice Jack and Mr. Justice D. N, Mitter, 


ABHAYA CHARAN SEN AND OTHERS 
Ss v. 
HEM CHAN DRA PAL AND OTHERS.* 


Reni, suspension of—Lump rental—Dispossessien from small joriion— 
Apportionment. 
e * ` 
Where the rontal” isa lump rental and there is dispossession from a portion 
of the demised premises—however small that portion may be—such disposses- 
sion is to be regarded asean eviction of the tenant from the entire premises and, 


*Appeal from Appellate Decree No.' 597 of 1927, against the decree of 
K. N. Roy Esq, 2nd Additional District Judge of Dacca, dated the 4th Octo- 
ber, 1926, reversing that of Babu Natabehari Ghose, Subordinate Judge, 4th 
Court, of Dacca, dafed the 11th December, 1924. ^ - 
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therefore, there shonld be a total suspension of rent: cases on the point 
reviewed. Observations as to pportionment of rent in Syst? v. Rajani (1) dissent- 
ed from. ee š 
The landlord must secftre to the tenant quiet enjoyment of eun part ofe the 
demised premises, E 
The doctrine of gispension of rent depends solely on this that the rent due 
is an l'entire rent in respect of the land demised, If therefore the tenant is not 
given oocupation of the whole of the land demised the landlord has no ‘ght 
to the entire rent and unless he has a right or some equity to an apportion- 
ment he can recover nothing on the contract. But the whole basis of the 
doctrine is ‘that the rent dueis an entire sum: Sajad v. panne (3). 
Appeal -by the Plaintiffs? : 
Suit for recovery of rent with cesses and damages after 
apportionment, in respect of a Shikmi taluk. 


The material facts appear from the judgment. ~ 

Messrs. Brojo Lal Chuckerbutty, Gunada Charan Sen and Bimal 
Chandra Das Gupta for the Appellants, 

Messrs. Jogesh Chandra Roy, Rajendra Chandra Guka and 
Prokash Chandra Mazumdar for the Respondents. 

Tife following judgments were deliveréd : 

- D. N. Mitter, J.: -This isan appeal by the plaintiffs from a. 
decision of the second Additional District Judge of Dacca dated 
the 4th October 1926 reversing the decision of the Subordinate 
Judge, 4th Court, of the same place dated the rrth _ December, 
1924; > cuan i 

The suit out of which this appeal arises was Sahi for reco- 
very of rent’ with cesses and damages after apportionment in res- 
pect of a Shikmi taluk more fully described hereafter. The rent 
sued for was for the years 1323 to 1326 B. S. The plaintiffs’ 
as stated in the plaint, is this: The previous proprietors of Touzi 
No. 315 of the Dacca Collectorate having defaulted in the payment 
of the Government revenue, the Mehal was sold and purchased by 
one Prasanna Coomar Sen, in the year 1287 B. $. Prosonna 
Coomar took possession of the property in due course and there- 
after created two tenures by registered Pattahs—one in favour 
of Nanda Coomar Dutt on the arst Baisakh 1289 B. S., and the 
other in favour of Sirish Chander Dds in the year 1290 B. S. 
Within this zemindary there had previously been in existence 
a tenure in respect of which the present suit has been instituted 
which was a sikmi taluk of the name: of Jagabandhu, Rajchunder 
and Raj Coomar Pal and se carried, according to’ the Aun ~ 


(x) (1927) 31 C. W, N. ggo, , (a) (1927). ILL, R. 55 Calc. 464. 
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ment between the proprietor and the tenure-holders, a rent of 


Rs. 415 per annum, The main defence of the defendant Nos. x 
to 6 who along with others are the holders of this tenures is that 
the pfhintiffs are not entitled to get any rent as they (defendants) 
have been dispossessed! from a portion of the demised premises. 
Their case is that they were dispossessed from abouf 6o Bighas ôf 
of land by Prasanna Coomar Sen who had leased out the identi- 
cal chaks which are covered:by these 60 Bighas to Nanda Coomar 
Dutt and Srish Chunder Das as stated above, The Court of first 
instance gave a partial decree to the plaintiffs, On appeal, the 
lower appellate Court has dismissed the shit in its entirety. 

The findings of fact on which the lower appellate Court has 


rested the decision may be briefly summarised as follows u They" 


are (1) that there can be no doubt on the facts on the record that 
Prasanna Coomar Sen dispossessed the tenure-holders and that 
he took khas possession of some of the lands of the taluk in ques- 
tion and settled them with Nanda Coomar Dutt and Srish Chun- 
der Das ; (2) that there is no dispute that the thak chucks, Nos, 
42, 43 and go which are included in the sikmi patta Exhibit A%4) 
were included in the pattas granted by Prasanna to Nanda and 
Srish and (3) that Prasanna’s conduct was wholly malafide and 
that he deliberately dispossessed Sikmidar's from a considerable 
portion of the taluk, On these findings, the lower appellate Court 
came to the conclusion that the defendants were justly entitled to 

“a suspension oféhe entire rent tillthey are restored to possession 
of the dispossessed lands since they had been wrongly and elibera- 
tely dispossessed by Prasannafrom these lands, The consequences 
of the act of Prasanna in sub-letting the tenure to Nanda and 
Srishewill affect the plaintiffs who stand in the shoes of Prasanna, 
they having purchased Prasanna’s interest in the zemindary on the 
and Aglirayan 1304 B. S.. by a deed of sale. In this view, as has 
already been stated, the plaintiffs’ suit was dismissed by the 
lower appellate Court. 

A second appeal has been takÉn to this Court on behalf of the 
elaintifisand the main argument addressed before us by their 
learned Advocate pas been that the lower appellate Court is 
clearly in errorin not allowing apportionment of the rent as the 
defendants have been (lispossessed on the findings froma very 
small quantity of about 60 Bighas tf land out ofa very large 
area of 2500 odd Bighas and that, in equity, the plaintiffs are entitl- 
ed tó get a proportionate rent for the area which is still in the pos- 
session of the defeftdants—that is, the entire area covered by the 
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Patta Exhibit A (4) less the 60 Bighas from which they have 
been dispossessed. Tlfere is po question that, in the present 
case, the rental is a Jump rental and it cannot be said that the 
rent is not chargeable on:every bit of land covered by the I€age. 
In these circumstances, the respondents contend that the decision 
of the lower appellate Court is right having regard to the princi- 
ple of the decisions which have been almost uniform in this Court 
namely, that, where the rental isa lump rental and there is dis- 
possesion from a portion of the demised premises, however small 
that portion may be, such dispossession is to bs regarded gs an 
eviction of the tenant frofn the entire premises and, therefore, 
there should be a total suspension of rent, The respondents 
have further relied on the recent pronouncement of thair Lord- 
ships of the Judicial Committee of the Privy Council in the case 
of Katyayami Debi v. Uday Kumar Das, (1). The appellants, on 
the other hand, have relied on certain observations made ina 
recent decision of this Court where it was said that their Lordships 
of the Judicial Committee did not intend to lay down the broad 
proposition that there should be suspension of rent in every case 
where there was dispossession of the tenant from the demised 
premises if the rental was a. lump rental. It becomes necessary 
therefore, to examine the two contentions carefully. 

It appears to me that the weight of authority is on the side of 
the contention raised on behalf of the respondents. So far back 
as the year 1869 in the case of Gopanund Jha v. Lalla Gobind 
Pershad (3). Sir Barnes Peacock, C, J. referred to the following 
statement of the;law in thistbehalf in Bacon's Abridgement, Title 
Rent (M) : “Where a lessor enters forcibly into part of the land, 
there are variety of opinions whether the entire rent shall «ot* be 
suspended during the.continuance of such tortious entry and it 
seems to be the better opinion and the settled law at this day 
that the tenant is discharged from the payment of the whole rent 
till he be restored to the whole possession, that no” man may be 
encouraged to injure or disturb ‘his tenant in his possession 
whom the policy of the law he ought to protect and defend.” 
This principle was followed uniformly till the degision of the case, 
of Dhunput Singh v. Makomed Kasim Ispahain (3). In that caso 
it was stated by the learned Judges that the pginciple to be gather- 
ed from the earlier cases was tHat, even if the landlord dispossess- 
ed the tenant from a portiqgn of the demised premises, there 

(1) (1924) L. R. 52 I. A. r60o. (a) (1869) 12 W. R. 109. 

(3) (1896) L L. R. 24 Calc. 296. * 
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should be no apportionment of the rent—the whole rent being 
equally chargeable on every part of the land! demised, This prin- 
ciple was given a further extension in the caso "of Harro Kumari 
Chovtkrani v, Purna Chandra Sarbogya (1) where Sir Francis 
Maclean, C. J. and Mr. Justice Banerjee applied the principle to 
a case where the tenure was held under a lease which reservbd 
the rent at a certain rate per Bigha. The learned Chief Justice 
thought this conclusion was justified on the principle 
laid down in the English and Indian cases feferred to in the case 
of DAunfut Singh v. Mahomed Kasim Ispahain (2). This decision 
was followed by Mr. Justice Asutosh Moékerjee and Mr ` Justice 
Carnduff in the case of Surendra Nath Guha v. Kalikanta Sero 
mani Kabyatiriha (3). M must be said, however, ip view 
of the decision in Katyayani Debi v. Uday Kumar Das (4) 
in which their Lordships of the Judicial Committee said that the 
principle could not be extended to a case where the rent was paid 
at so much per Bigha that this decision of Maclean, C. J. and 
Banerjee, J, in ithe case of Harro Kumari Choudhrani vy. 
Purna Chandra Sarbogya (1) cannot now be regarded as food 
law. For the first time, it appears to me that a dissenting note 
was struck in the case of Ansada Prosad Mukhopadhya v. Mathura 
Nath Nag Mazumdar (5) in which Mr. Justice Chitty questioned as 
to how far the technicalities to be found in the English law should 
be allowed to affect the relationship of landlord and tenant in this 
country, Evem after this decision, the course of authority has 
been in favour of the view that there should be an entire suspen- 
8ion of rent in case of dispossession by landlord from the demised 
premises held under a lump rent. In rọrọ in the case of Manindra 
Chdndra Mandy v. Narendra Chandra Lahiri (6) Mr. Justice 
Fletcher with whom Mr, Justice Cuming concurred held, following 
the decision in Weale v. Mackenzie (7) that “ where the landlord 
having let out a portion of a land to an earlier lessee lets 
it out again to` a subsequent lessee and fails to deliver to the 
subsequent lessee possession of the entire land leased to him, the 
entire rent is suspended.” Mr. Justice Fletcher pointed out in 
that case that the decision in Weak v. Mackenzie (7) had always 
been considered as good law ; and, with seference to the argu- 


(1) (1900) I, L. R. 28° Calc. 188. o 

(2) (1896) I. L. R. 24 Calc, 296. (3) (1910) 14 C. W. N. cc vil. 
(4) (1924) L. R. 52 1. A, 160. | (5) (1909) 13 C. W. N. 702, 
(6) (1919) I. L. R, 46 Cale. 956. 

(7) (1836) 1 M. & W. 747 ; 46 R, R. 478. 
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ment that the decisions of the English Courts should not be 
applied to the'system of law in this country, the learned. Judge 
said this: “ But-the rule that rent is suspended on account of the 
dispossession of the tenant by the landlord from a portion: of the 
holding has been recognised in a number *of cases in this Court 


‘ahd, in my opinion, itis not open to question nowy. It wasin 
‘this state of the authorities that the matter came up fot conside- 


ration before their Lordships of the Judicial Committee in the 
case of Katyayani Devi v, Uday Kumar Das (1) to which 
reference has already been made and Lord Salvesen in deliver- 
ing the judgment of theft Lordships said: *' The doctrine of 


suspension of payment of rent where the tenant has not been put, 
e 


in posgession of part of the subject leaséd has been applied where 
the rent was a lump rent for the whole land leased trgated as an 
indivisible subject." It seems to me that these observations 
recognise the rule laid down by the Indian decisions that where 
the rént is fixed in-a lump there would be suspension of rent on 
the ground of dispossession of the tenant by the landlord from a 
part of thé demised premises, In the case of Susi? Kumar Biswas v. 
Rajani Kanta Chakrabutty (2) Mr. Justice Bepin Behari Ghose and 
Mr. Justice Roy expressed the opinion that these observations of 
their Lordships of the Judicial Committee were no authority for the 
proposition that there should not be any apportionment in every 


‘case of dispossession by the landlord of the tenant froma part of 


the demised premises where the rent was a lump refttal. With great" 
respect to these learned Judges, I should say that itis difficult to 
read the decision of the Judicial Committee in the way these 
learned Judges seem to have read it, It appears to me that 
there would be no point in their Lordships of .the Judicial Com- 
mittee referring to the law in this behalf unless they intended. to 
lay down that that was a view frem which they did not dissent, 
even if they did not actually approve the rule." Thus it ‘seems to 
me that the Privy Council was really laying down’ the rule that 


“there is to be a distinction between the two classes of cases and 


that, in the case of lump rental, the rule of suspension should bee 
applied and, in the case where the?ent is so much per bigha, the 
rule has no application, It is to be noticed algo that the observa- 
tions made by B. B. Ghose and Roy, JJ, in the case of 
Susil Kumar Biswas v. Rajant Kanta Chakvabutty (a) were not 
necessary for the decision ofthat case ; for, in that case, .the ren- 


(1) (1924) L. R, 52 I. A, 160. (2) (1937) 31 C. W. N. 990. 
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tal was a rental of so much per Bigha and observations made 
therein are odjter dicta and cannot prevail against the concurrent 
decibions in a large numberof cases beginning with the case decided 
by’ P&acock, C. J. in 1869, It is also to be noticed that, in an ear- 
lier case, Mr, Justice Bepin Behari Ghose said this: '' It is true 
that the rule of suspension of rent on account of éviction by the 
landlord of the tenant from a portion of the demised premises 
has been adopted in this Court in a series of cases and it is too 
late to question the adoption of that rule in our Court now” 
See Biseswar Sarkar v. Kali Charan Ash (1) observations difficult 
to reconcile with the obiter dicta of the* learned Judge in Susil 
Kumar Biswas v. Rajani Kanta Chakrabutty (2). The later autho- 
rities to which reference nmy bs made are the decisions of Page 
and Mallik, J.J. in the case of Dhirendra Nath Roy v. Bhabatari- 
ni -Debi (3) where the learned Judges were in favour of the view 
of total suspension of rent in cases of dispossession from part 
of tenancies carrying lump ‘rentals and of Greaves and Cuming, 
JJ., in the case of Swresh Chandra Samaddar v. Mathura Nath 
Gain, (4) where the same view was adopted. Reference mayealso 
be made in this connection to an unreported judgment of this 
Court in Appeal from Appellate Decree No, 2361 of 1927 which 
was delivered by me sitting singly on a review of the authorities 
and În which, I came to the conclusion that the decision of their 
Lordships of the Judicial Committee of the Privy Conncil in the 
case of Katyayani Devi v. Uday Kumar Dass (5) laid down the 
rule of suspension of rent in cases of lump rentals, This deci- 
sion of mine alluded to above which was given on the roth 
September 1928 was appealed from under the Letters Patent and 
it has beon affirmed—the appeal having been summarily dismissed 
by C. C. Ghose and Mallick, JJ. on the 8th January 1929. It 
appears, therefore on a review of the cases to which reference 
has just been made that the learned Additional Dietrict Judge 
has taken the Sorrect view of the law in this behalf. 

It has been argued, however? on behalf of the appellants that 
the facts in the present case do not give rise tô the legal 
inference that there has been such disposseision by the land- 
lords as to attract the operation of thiq rigid rule. It is said 
that Prasanna was g revenue purchaser and that, as he had 
not in his possession the Sikmi Patta, it Cannot be presumed that 

(1) (1925) 44 C. L. J. 27. (a) (1927) 31 C. W. N. 990. 

(3) (1928) 33 C. W. N. 367 (4) (1935) 48 C. L. j. 66. 

(5) (1924) L. R. 99 I. A. 160, 
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thé subsequent settlement of some chucks with Nanda and Stish `` 
was done with the deliberate intention’ of depriving the defen- 
dants of certain lands of their tenancy. The answer, as given 
by the learned District Judge, is that it was quite easy for *Pia- 
sanna to discover after his purchase at the ‘revenue sale what 
laris were covéred by the Patta which was granted to the de- 
fendants, It is also a significant fact in this case which has been 
found: by both the Courts below that no rent has ever been 
realised by the plaintiffs from the defendants, The Subordinate 
Judge at page 3 line 4o of the printed paper-book in this, case 
states that no rent was ever realised | by the plaints from the 
defendants after their purchase. 

° It has been next argued on behalf ofethe appellants that the 
rule of the law indicated above seems to operate harshly on the 
plaintiffs in .this case for, while defendants are in possession of 
a large tract of land and are making profits out of it, it is sheer 
injustice that the plaintiffs should be deprived of rent in res- 
pect ofthe portion which is in the possession of the defendants. 
In these cases, the rule, which is followed is that the landlord must 
secure to the tenant quiet enjoyment every part of the demi- 
sed premises. It does not matter in the least that the area from 
which the tenant has been dispossessed isa small area. The 
law does not encourage a landlord to dispossess the tdhànt 
from land in respect of which he has been granted a lease ` by 
letting it out again toa third person after the osiginal demise 
had been effected. It may operate harshly in individual cases, 
But it is always desirable to follow a definite rule rather than to be 
guided by considerations of hardship in individual cases. As is 
pointed out in another connection by Lord Birhenhead és Ruter- 
ford v. Richardson, (1) that it is undoubtedly true that it is even 
betterthat some slight degree of injustice should be done in an'indi- 
vidual case than that the Courts should abandon the sure’ an- 
chorage of a dependable rule, Once you begin to deviate 
from the rule on the ground thatthe area from which disposses- 
sion by thë landlord has taken place isa small area you will not 
know where tostop. In the absence of any, equity to appor- 
tionment the rigid rule has always been adhered to. The true 
principle which should guide us in cases Qf this kind is that 
laid down by the learned Chief Justice in a case to the deci- 
sion in which I was also a. party. The learned Chief Justice 
said-—"'But the doctrine of suspension of rent lun solely on 

() [1923] A. C. 1 (5) ES 
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this that the rent due is an entire rent in ‘respect of the land 
demised. Iftherefore the tenant is not iven occupation of the 
whole of the land demised the landlord has no right to the 
entire rent and unless he hasa right or some equity to an 
apportionment he cam recover nothing on the contract. But the 
whole basig of the doctrine is that the rent due is an efitire 
sum" Sajjad v. Trailakhya (1). In this view, I am of opinion 
that the decision of the lower appellate Court is right and that 
it must be affirmed, : 

In final reply, the learned Advocate for the plaintiffs 
appellants raised the point that whatever our decision might 
be with regard to the recovery of rent, it ought not to affect 
the right of the plaintiffs to recover cesses from the defen- 
dants. This point was not raised in either of the Courts 
below; nor was it raised in the opening of the case before us; 
and it would not be right at this stage to allow this large ques- 
tion to be raised in reply. We, therefore, do not allow the point 
to be raised. j 

The result is that the appeal fails and must be dismissed 
with costs, 

Jaek, J.—1 agree. 

A. T. M. Appeal dismissed, 

(1) (1927) 1. L. R. 55 Calc. 464. $1 
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Account, decree for, if can be passed in anticipation of determination of the 
liability, leaving to the commissione the determinationgof the liability ; 


ses Account, suit for - ss see se Des 
— ——, liability to — Account to be eraminei by Cialis ont $n the 
presence of the defendant ; ; see Account, suit for e... ies 


——— cen suit fer—B1sis of decree—Principal im possession of all 
accounts—Burden of proof—Recaipt of money. 

The whole basis of a decree for accounts is a liability on the part of the 
defendant to account 

A finding that it would be convenient to have the accounts examined in the 
presence of the defendant will hardly suffice to make the defendant a 
party liable to account and on that consideration only he cannot be made 
a party to any investigation that is to be held by Commissioner, 

“ [t is not open to any principal, who has got all the accounts of his agent 
in his possession, to employ the machinery of the Court for examin- 
ing his accounts on the off-chance of making his agent liable for any 
sum which on such examination may be found due from him": 

A decree passed in anticipation of determination of the liability and 
leaving to the Commissioaer the determination of the, liability itself, 1s 
never contemplated by law. 

The plaintiffs suit proceeded on the footing of the defendant No, 4 
having been a common manager and having submitted accounts show- 

eing that certain sums of money as being in the hands of defendant 
No. 1: 

Held, that it was for the plaintiff at least to allege that the defendant had 
received the money or any part of it and then the Court would be 
called upon to decide the question upon such evidence as was brought 
before it whether a liability had been established ; and only in the 
evént of the liability having been established, a preliminary deeree 
should be passed directing an investigation by the Commissioner to 

, determine the extent of that liability : Nalini Kumar Chakrabartty 
v. Gadadhar Choudhury we ose 

—— , salt for—Principal and agent—Ballor and bailee—Estoppel—State 
money — Oblifhiion to account, when ceases—Agent, if and when dis- 
pute principal’s title, 

An agent entrusted with money or goods by a principal to be applied on 
his principal’s account cannot dispute the principals title unless he prov- 
fs a bettértitle in a third person and that he is defending on behalf of 

° 
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Accotint—(Conid.). ' 
and with the authority of the third poraba: The same principle controls 
the relation of ballor and bailee, which may come into existence without 
the added relation of principal and agent. The agent is in no better 
position than the bare bailee. * E 

As between principal and agent there is a contractual position fortified by ° 
fiduciary relations, and one of the contractual terms is that the agent 
should render an account to the principal of his dealings with the 
property entrusted to him in the courgs of the mandate. This obliga- 
tion disappears by transfer of the contractual right by novation or 
operation of law ; and it may well ,Pubsist, notwithstanding that 
the property proves to belong to some one other than the principal. 
Raja Bhawani Singh v. Mauivi Misbah-ud-din ise p 

Accounts, decree for, basis of; see Account, suit for *.. 

Accused examination of Criminal Procedure | Code (Act. V of 1898) Secs. 
342, 370 (T), 362 (2A), 364 (4)—Magistrate’s explanation whether 
section 342 complied with, if final—Hzamination of accused, how to be 
recorded by a Presidency Magistrate. 

Where the petition states that the provisions of section 34a Criminal Pro- 
cedure Code were not complied with but the Magistrate in his explana- 
tion, says that they were complied wibh : 

Held, that the Magistrate’s explanation must be accepted. 

Held alsa, that Presidency Magistrates are not bound to record the exami- 
nation of an accused in full. In appealable cases only, they are to 
record the substance of the examination of the accused. In non appea- 
lable cases, no hard and fast rule can be laid down as to how the 
examination of an accused is to be recorded. 

So, where in a non-appealable case, in the column provided in the form® 
used by Presidency Mgistrates for the record of the examination of the 
accused, the only entry was ‘ denies’: 

Held, the entry was a sufficient compliance with section 370 (f). Sada- 
gar Chaudhuri v. The King-Emperor iae es 

Accused, if can cross-examine witaesses in an enquiry held vides Sec, 203 
Cr, P. C,—lllegal act, if creates a right to appear at every stage see 

* Notice T nee T "s wa 

; if entitled to notice, when application made for further enquiry 

after an order under section 203 Cr. P. C. ; see Notice — ... we 








secution called before the committing Magistrate; see Copy, order 
for E e m Uu e m tee 
Acqulescence — Foreclosure decree on English mortgage—Mortgagor ifhder 
notice to rebuild or repsir—Mortgfagor, being without fund, gave 
up possession to mortgagee before the expiry of 6 months allgwed for 
payment in the mortgage decree—Mortgagee and those claiming under 
him remained in unchallenged possession for 45 years and made 
improvement—Decree if to be executed ; ses Limitation ... " 
Acquisition, separate—Member of a joint undivided family see Pattition .. see 


» when can apply for copy to the session Judge4-Witnesses for pro- « 
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Acquittal reference for setting aside, whelker High Court should enter- 


tain —Criminal Procedure Code (Act V of 1898), Sec, 438. 


A reference under Sec. 438 Cr. P. C. recommending revision of orders of 
acquittal stand on no higher footing than applications of private prose- 


cutors for such revision. 


e 


Although the High Court has jurisdiction to interfere in revision with an 
order of acquittal, it should ordinarily exercise that jurisdiction spar- 
ingly and only whete it is urgently demanded in the interests of justice. 


In the case of an acquittal, when the Local Government has not preferred 
an appeal under section 417 Criminal Procedure Code, the High Court 
ought not to interfere in revision ba a reference uffder section 438 
Criminal Procedure Code on the ground that the referring Court 
takes a view of the evidence different from that of the Court which pass- 
ed the order of acquittal. Dabiruddi Naskar v. Sakat Molla 


Act XI of 1859, Sec. 37 b 
—— XLV of 1860, Sec. 149 ... 
— XLV of 1860, Sec. 225 B 
—— XLV of 1860, Seca. 381, 411 
—— XLV of 1860, Sec. 471 


— — VIII of 1870, Seca. 7 (v) (c); 9, 12 


—— I of 1872, Sec. 21 xi 
— I of 1872, Sec, 32 (3) 
—— I of 1872, Secs. 40, 44 


eT loi 1872, Secs. 68, 71 


—— I of 1872, Secs, 68, 70, 71 
—— I of 1872, Sec. 116 
—— EX of 1872, Sec. 235 
—— IX of 1872, Sec. 264 ius 
‘we XVIII of 1879, Sec, 36 ... 
—— XXVI of 1881 , Sec. 87 
—— IV of 1882, Sac. 10 
-a9 IV of 1882, Sec. 41 
— — IV of 1882, Secs, 67, 68, 98 
—— IV of 1882, Sec. 108 (c), (n) 
——- IV of 1882, Sec. 108 (o) 
— — VII of 1885, Secs. 7, 105 
—— VUII of 1885, Sec. 13 ,.. 
— — VIII of 1885, Secs. 49, 85 
-— VIII of 1885, Sec. 52 

*— VIII of s885, Sec, 60 * ... 
—— VIH of 1885, Sec. 60 
——— VIII of 1885, Sec. 88 
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—— VIII of 1885, Sec. 105 sa * 


—— VIII of 1885, Sec. 106 
-—- VIII of 1885, Secs. 196, 109 
o IV of 1893, Secs. 4, 8 


T see 
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Act, I of 1894, Secs, 6, 23 (1) (i) , Wf zs 
——- I of 1894, Sec. 23 se» * o. A 
—— V of 1898, Secs. 46 (2), 8o e. 


~— V of 1898, Secs. 96, 155 (2) 190 (a), 202 
— V of 1898, Secs. 107, 144, I45 

rA GE. 1898, Sdts. 133, 137, 139A 

— V of 1898, Sec. 145 oo m 

——— V of 1898, Sec. 162 "n SN 

~— V of 1898, Sec. 182 ja 

—— V of 1898, Secs. 195 (3), 407 (a), 4168, 537 
——— V of 1898, Sec. 203 . ET 

—— V of 1898, Secs. 247,403 (1) eee 
—— V of 1898, Secs. 271 (2), 412, 439 (6) 


—— V of 1898, Secs. 342, 362 (2a), 364 (4), 370 (f) ... 


—— V of 1898, Sec, 344 ase es 
——— V of 1898, Sec, 403 dus i 
—— V of 1898, Sec. 438 vee 

— V of 1898, Sec. 476 oe 

—— V of 1898, Seca. 476 B, 537 

—— V of 1898, Secs. 488, 530 (n), 531 
—— Il of 1899, Secm 14, 35 ... ds 
—-— IX of 1899, Secs. 8 (1) fb), 9, 19 
——- V of 1908, Secs. 2, 115, O. 7R. 11 
—— V of 1908, Secs, 15 to 25 

—— V of 1908, Sec, 34 Sub-section (4) 
—— ¥ of 1908, Sec, 47, O, 31 R. 2. (3) 

V of 1908, Sec. 99 O. 1 R. 8 O. a9 R. 1 
—— V of 1908, Sec, 105 (1), Q. 43 R. 1 (K) 
—— V of 1908, Sec 115, @, 21 Rr. 60, 63 
—— V of 1908, Sec. 11g, O. 47 Ret sas 
——- V of 1908, Os. 7, 11, 13, 18 "T 
—— V of 1908, O, 20R, 14 (2) 

—— V of 1908, O. 323 R. 4... 

—— V of 1908, O. 34 R. 6 

V— V of 1908, O, 39 Re 7e su 

-——- V of 1908, O. 4oR. 1. .. e 
—— V of 1908, O. 41 . 

~ V of 1908, O. 41 R27. .. t 
—— V of 1908, O. 41 R. 33 € ... as 
—— 1X of 1908, Sec. 6, Sch. I. Art, 161 
—— IX of 1908, Sec. 14, Seh. I. Art. 115 
——- 1X of 1908, Secs. 18, 22 ^. 
—— IX of 1908, Sec. 20 
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—— IX of 1908, Sch. I. Arts. 48, 49 "m eos 
—— IX of 1908, Sch. I Art 9I - 
—— IX of 1908, Sch, I. Art 99 ^ m 
—— IX of 1908, Sch. I, Art, 120 $i 
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Act IX of 1908, Sch, I. Art. 148 ° mey e oe " 

"pd XVII of 1908, Secs, 3, 17, 32, 40, 41,49 è + ies 

—— XVII of 1908, Secs. 17, 49 ots - n "n 

—— XVII of 1908, Sec. 49. .. vss iis ES ET 

—— XXXIX of 1925, Sec. 268 s NH an ar 

,—— IVB. C. of 1866, Sec. 54 A » 3 ses 

—— III. B. C. of 1884, Sec. 85 (a) s i i; 

——- III B. C, of 1933, Secs. 418 (2), 421 soe me e 

——]1 (Mad) Qf 1908, Secs, 3 (d), 6, 189 : 

Admissibility—Agreement to hase Rogitiration. “Act ( xv vir of 1908), 
Secs. 17, 4g—Part Berformance—Bocument used ie first Ceurt— 
Appellate Court, duty of. . 

A document stating Gwe agree to settle Mallik garden with you for 9*years 
at & Selami of Rs. 100 per bigha and a rent of Rs. 15 perfbigha for the 
taking of bricks and we have received Rs. 201 in advance. You will 
now clear the jungle and erect huts and then the land will be measured 
and the amount of rent and Selami will be fixed, and all the co-sharers 
will execute a _tegistered lease within 2 months and you will give usa 
kabuliyat,” not belog a present demise of the land, does not require 
registration, 


The plaintiff did not execute the registered lease but the defendant for 15 


months enjoyed the full use of the land and made bricks from it : 

Held, that as there was part performance of the contract, and as the 
contract could be specifically enforced, the defendant was bound to pay 
the Selami and rent agreed on. — 

When the first Court had used the document asa defence exhibit and had 


dismissed the suit because of the terms of the document, it was inequit«- 


able to, refuse te allow the plaintiff to refer to it in the Court of appeal. 














Kanti Chandra Ghose: v. Brojendra Mohan Goswami f oW 
— ——— in evidence— Admission i in document requiring to be regis- 
tered, but not registered ; 3 see Benaml aa - 
=- u in 1 evidegce— Evidence of terms of the lost srei 
„of documents ; ; ste Jurisdiction - a — 

- of document resting upon facts— Objection as to admissi- 

bility, where to be taken ; see Proceedings Te iss Re 
Admisgion—Statement fo which the signatures were appended —Document, 
copy of the original—Evidence ; see Jurisdiction ase s 

in document requiring to be registered, byt not registered— 

Admissibility i in evidence $ see Benami ove ; "i. 

Adoption—iInberited estate, if divested—Bengal Tenancy Act (Vl of 

1885), Sec. 60. . 


Under the Bengal school of Hindu. Law a person who has inherited the 
property of his father on the latter’s death is not divested of that inheri- 
tance by his being subsequently adopted by his paternal uncle. 

Section 60 of the Bengal Tenancy "Act is not applicable when the tenant. 
instead of getting up, the title ofa third person sets up title in himself. 
Shyama Charan Chattopadhyaya v. Sricharan Cliattopadhyaya 
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Agreement-—Further advantage, if necesshry ș see Mutt PE Mes g2t 





for lease for 20 Jems- Possession delivered—Property, 
improvement of - Rent, acceptance of, by landlord—No assignment of 


agreement for lease— Contract, If complete ; see Indemnity " 516 
t Antecedent contract, if can be looked at to control the terms of" the con. 
veyance 3 see" Grant us "b e 179 


Appeal—Criminal Precedure Code (Aci Vef 1898 J. Seas. 476B, 195(3), 
407 (3) —Magistrate with third class pemers, refusing to make a com- 
plaint under Sec, 476—Appeal under, Sec. 4768, if entertainable by a 
Magistrate of the first class empowered to hear appeals under Sec. 407(2) 
—Complaint under Sec. 476B made without jurisdiction, defect, f 
cured by Sec. 537 Criminal Procedure Code—Appeal against a complaint 
mude under Sec. 476 B, if competent. 

Where a Magistrate of the third class refused to make a complaint ander 
section 476 Crimina? Procedute Code, an appeal under section 476B, 

z Criminal Procedure Code, against the order refusing to make a com- 
plaint was heard by a Magistrate of the first class empowered to hear 
appeals under section 407(2) Criminal Procedure Code, and such Magis- 
trate directed a complaint to be lodged against the petitioner for 
offences under sections 193 and 46§ read with section 109 Indian Penal 
Code, and the patitioner did not prefer an appeal against this appellate 
order, but objected at the trial to the validity of the proceeding taken 
against him : 

Held,—(i) No appeal lay against the appellate order under section 476B, 
Criminal Procedure Code directing s complaint to be lodged. 

(ii) A Magistrate of the first class empowered to hear appeal under section 
407(2) Criminal Procedure Code from sentences of & Magistrate of the 
third cless is not the presiding officer of a Court to which appeals from® 
the Court of the Magistrate of the third class ordinarily lies within the 
meaning of séction 195(3) Criminal Procedure Code, and, as such such 
Magistrate of the first class is not competent to hear an appeal under 
section 476B Criminal Procedure Code anda complaint made by him on 
such appeal is without jurisdiction. Mohim Chandra Nath Bhowmik 
v. The Emperor P 342 

A Order refusing to set aside abatement or appeal side y appeliate 
Court—Civil Procedure Code (Act V of 1908), Sec. 105(t), O, 4$, 

R, 1 (k) —'Suit.! 

There is no appeal against an order refusing to set asid$ the abatement of * 
an appeal made by the Court in the exercise of its appellate jurisdiction. 

The word ‘sult’ in O, 43, R. 1 (k) of the Code of Civil Procedure does not . 
include an appeal. Akkas Mia v. Abdul Aziz Bepari 9 as 538 

—— — Small Cause Court suit transferred fe MunsifPs Conri—Civil Prece. . 
dure Cede (Act V of 1908), Sec, a4 Sub-Sec.(4)—'Court of Small 
Causes! —Court vested with the powers of Small'Cause Court. 

The expression. ‘Court of Small Cause" in section 24 sub-section (4) of 
the Code of Civil Procedure, includes a Court vested with the powors of 


a Court of Small Causes and the procedure for the trial ofa sult trans- 
e 
e 
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Appeal—(Contd.) ' 


ferred under that sub-section is govermed“by the provisions of the Pro- 
vincial Small Cause Courts Act and no afpeal lies from the decision. 
The incidents of a trlal are to be governed by the law as applicable to the 


conditions which existed at the institution of the suit, unless these inci-, 


dents have been expressly varied by the Legislature: 

The defendant moved for transfer of acase filed in the Small Causes 
Court and on the plaintiff consenting the case was transferred to the 
Court of the Munsiff, who had pecuniasy jurisdiction to try the suit but 
was not vested with Small Cause Court powers up to the requisite 
amount. No objection was taken py the parties as to the competency 
of the tribunal to which the sult was transferred : 

Held, that no appeal lay from the decision of the trial Court (that js, the 
Munsiff.) ° 


e 

That the consent of the parties to the transfer carried with it the necessary 
consequence which followed under section 24 sub-section (4) of the Code 
of Civil Procedure. 


“If parties agree to a Court proceeding without jurisdiction extra cursum 
curiae, that is, beyond the ordinary powers of a Court the parties cannot 
thereafter appeal from the decision of the Court. But whereethe Court 
has jurisdiction over a cause, mere agreement between the parties that 
the Court may decide the cause disregarding rules of procedure and 
evidence without giving up a right of appeal expressly or by necessary 
implication, does not deprive the parties of their right of appeal.” 
Badal Chandra Prohel v. Srikrishna Dey Nag sas Ses 


———, abatement of, effect of—Decree for pre-emption obtained by two or 


mor co-sharers—No adjudication on their rival claims—Death of one 
of the respondents—No „substitution of legal representative; see 
Pre-emption tee es m 
——, if lies—Order of Board vf PR Council —N. W. P. Land 
Revenue Act, Secs. 32, 40— Thekadar. 


“An order made by the Board of Revenue in a summary enquiry under section 


40 of the Land Revenue Act is not appealable to the Privy Council. 

Disputes about entries in register maintained under clause (a) are to be 
decided in accordance with the provisions of section 40 of the Land 
Reenue Act. 


A tRekadar is a person in ‘possession of proprietary rights under a lease 
within the meaning of the Explanation to section 3% of the Land Reve- 
nue Act, and so to be entered in the register of proprietors under Cl. (a) 
of the section. 


The order of the Collector under section 40 of the Land Revenue Act does 
not debar the unsuccessful party from asserting his rights by suit in a 
Civil Court. Raja Udit Narain Singh v. Shaik Mubarak Al... 


——, if maintainable—Appellate order under section 476B, Criminal Proec-* 


dure Code, directing" a complaint to be lodged—No appeal preferred 


against the order, but objected to the validity of the proceeding at the, 


trial ; see Appeal m p e e 9 ou 
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Appeal—(Cenid,) 

, non-preferring, agalnst an order et appellate Court under section 
476B, Criminal Procedure Code, s diretting a complaint to be lodged— 
Validity of proceeding at the triala if can be raised In appeal ; see ‘Appeal 

——— to Privy Council—Order made by the Board of Revenue i ing summary 





enquiry undeg section 40 of the Land Revenue Act j see Appeal, SE les a 


—— to Privy Council regarding question of valuation, when maintainable ; ; 


see Land, acquisition of ' is sis 
Appellate Court, first, party in, what Bs expects—All objections to the 
decree to be considered ; see Proceedifigs: tee 


—— —— Court, if can call upon the appellant to produce. videns! to 
substantiate the value which he had assessed upon the property j see 
Jurisdiction 

Court, if can dismiss appii for mo eacus ~Calling a party ta 

prove that the Courtefee was what he alleged to be—Failure of proof— 

Valuation accepted by other party and by Court ; see Jurisdiction 

— Count, second, if bound by findings of fact —Onws ee thrown 
on the other party ; see Partition sie Em ET 

Application for further enquiry—Criminal Procedure Code, Sec. 203, order 
under—Notice, if to be given to the accused ; sea Notice 

Arbitration —Limitatien Act (IX ef 1908), applicability ef—Limitatien Act 
Sec. 14, Sch. I, Art. 115—Time, oxclusion of—Second arbitration pro- 
ceeding—Prosecuting tn good faith the same claim before the arbitrator 

. ww iret arbitration proceeding abortive through want of jurisdiction— 
Analogy te Limitation Act—Continnation of proceeding. 

An arbitrator is bound in the absence of any contract to the contrary, to 
ddtide whether an arbitration proceeding was instituted within the period 
of Limitation prescribed by the first Schedule to the Limitation Act. å 

Although the Limitation „Act does not in terms apply to arbitrations, in 
mercantile references vadar contracts approved by the Calcutta Bailed 
Jute Trade Association, it is an Implied term of the contract that ,the 
arbitrator must decide the dispute according to the existing law of con- 
tract, and that every defence which would have been open in a Court of 
law canbe equally proponed for the arbitrator’s decision unless the 
parties have agreed to exclude that defences, 

An analogy of the Indian Limitation Act requires that an arbitrator should 
exclude the time spent in prosecuting in good faith the same claim beforce 
one arbitrator who was without jurisdiction. 








. 

A second arbitration proceeding founded on the same cause of action 
between the same parties is not a continuation of the former arbitration 
*procesding which proved abortive through want of Jurisdiction ofethe 
arbitrator appointed. Ramdutt Ramkissen Dass v. E. D. Basoon 


aud Company 20 € on "^ 
— proceeding, second, founded on "m same cause of action 
betyeen the same ‘parties, ifa continuation of the former arbitration pro- 
ceeding which proved abortive through want of jurisdicg ion of the arbi- 
trator appointed j see Arbitration — .. isi e FONT 
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Arbitrator, if to decide question of limitktion— Institution of arbitration , 


proceeding 3 see Arbitration "d - vee 


eArbitrators, two, appointment of, by tho parties jointly—One arbitrator. 


refusing to act—No provision for filling up of vacancy—Parties not 
filling the vacancy y see Suit, stay of — * us € 


Arbitegtór to decide the dispute according to existing law of Céntract— 


Defence —Mercantile referenoes under contracts approved by the Calcutta 
Bailed Jute. Trade’ ‘Association ; see Arbitration - m 


, Arrest— Indian "Penal Code (Act XLV PA 1860), Sec. 225B—Atempt te 


evade arrest under warrant—Arrest without showing or notifying 


substance of marrant under Sec. 80 Cr. P. C. (Act V ef 1598) — Subse- ; 


quent ‘roseus of the person ‘arrested — Propriety of eonviction—Police 


sles right to SE in circumstances disclosed im See. 46 (a) Cr. 


P. Code. 'e 
Where a Police Officer, éntrusted with a warrant for the arrest of a person 


Seizes the person without showing or notifying the substance of the 


warrant to the person arrested, ‘when he finds there is an attempt to 


evade or prevent the arrest, andthe arrested person is subsequently - 


rescued from the custody of the police officer : 

Hel, Sec. 46(a) of the Code of Criminal Procedure would give the police 
officer right to arrest the person whose arrest under a warrant Was sought 
to be evaded `; and ‘in such a case non-compliance of the provisions of 
Sec, 80 Crimiaal Procedure Code would not make the arrest illegal. 
Therefore sub séquent rescue of the prisoner would be an offence under 
Sec. 225B Indias Penal Code. The Superiutendent and Remem- 
brancer of Legal Affairs, Bengal v. Darbesh Ali a m 


Auction-purchaser, remedy of—Fraud and misrepresentation of property -in 
the stie proclamation j see Execution Sale, setting aside of P 
Authority to adopt, if validly registered —Presentatlon bf natural father, 
who was the nearest male agnate— No judicial appointment of guardian ; "m 


see Registration i ae s m ise E 
o Benami— Burmese Law—Daughier—Remarraige of fatker— Fraudulent 
t "transfer — Fraud ` carried out—Burden of preof—Legal right of the 


transferee— Letters of administration to dawghier's grand-meiher— 


Father in possession of property—Legal title. 

Under Burtiese Law, on the remarralge of father, tlie daughter becomes 
entitfd to a share of the joint marital property of her father and do- 
ceased mother. Å . 

In a case where the grantor alleges that a transaction apparently real was 
actually fictitious, and was for the purpose of effecting a fraud, and 
the fraud*was completed, the facts that can be relied on in’ support of 
the plea that the transaction was othef than What it appears to be, 


make it the duty of the Court  2djudicating on the allegation of such a ` 


grantor to see ‘that he proves" by cogent „evidence tho averment that 
he makes. ` 
30f4 months after remarraige the father took all the steps necessary to 


gu, ous a legal pedes aad to’ vest. ‘the appropriate share in tlie : 


. z - g A 3 


^ 
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daughter. The family were qpnsslted, Lugyis were summoned to 
authenticate the partition, anda formal docuhent was executed by 
the father on January Isth, 1904. It recited that the father divided and 
gafe outright possession bf way of inheritance of one-fourth of the 


whole estate to his daughter for the mother's share, and that the grand. ° 


mother of the daughter, undertook to take charge of the daughter's 
share until the danghter’s majority, The document was duly registered. 
In due course the grand-mother petifioned the District Judge for a grant 
of letters of administration to the deceased mother, alleging that the 
father had made ove? the guardianship ind one-fourth share due to his 
deceased wife in trust forthe daughter. On 20th February letters of 
administrftion of the estate of the deceased mother inggeneral form 
were granted to tb grandmother. In 1908 the father’s creditors who 
had obtained decrees against him by way of execution attached the pro- 
perty in question. The grandmother, acting on behalf of the daughter 
with the approval and assistance of the father, took proceedings to 
have the attachment set aside and succeeded. Thefather subsequently 
made a composition with his creditors. About the time of the deed 
of partition the plaintiff went to live with her maternal grandmother 
with whom she continued to live until her marraige in 1904. She attai- 
ned her majority in 1911. During the whole of this period the father 
continued in possession of the property, receiving the rents produce, 
He, however, contributed to the daughter's support. Representations 
pad been made in 1924. and preceding years by the father to various 
revenue officers that the lands in question were the daughters and that 
he was leasing them on her behalf, The father gave evidence to the 
effect that at the time of the alleged partition he owed Rs. 30,000, 
that he executed the document to save the property from his creditors, 
and that under it he transferred all his property of his daughter's name. 
We said real ways remained in possession, and was supported by 
several witnesses, who spoke to acts of ownership at all material times 
by the defendant : 


Held, on a consideration of the whole case, the defendant failed to dis- 


charge the onus which lay heavily upon bim in the circumstances to 
show that the transaction was fictitious. . 


That the present case differed from the usual fogn of alleged benami, 


transactions in that thege was an undoubted legal right of the trans- 
feree existing Independently of the impugned transaction to receive a 
transfer of some property. a e 


The retaining of the possession and «enapagement by the father in the 


circumstances of the daughter being an infant, and the guardjan of tht 
property being the paternal grandmother, * was consistent with the 
mpssession and management belng conducted in accordance with the 
legal title that was for and on account of tlie daughtey. 

Quare : Where a grantor alleges that a transaction apparently real, was 
dttually fictitious, and was for the purpose ‘of effecting a fraud, 
and the fraud was completed, whether he can be heard in a Court of 


Paar. 
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law to say that the transaction "was othep than what it appears to be. 
Ma Nawe Naing v. Maung Tha Maunge .. iss 
* *penami—/sdian Registration Act ( XVII ef 1908), Sec, cainb in 
unregistered document, if admissible—Transfer of Property Act (IV of 


18829), Sec. 41——Onus te prove ‘reasonable care'—Self-acquired p¥operty, A 


when joini — Defect in brocedure—Remand. 

Documents which should be registered and are not registered, are inadmis- 
sible under section 49 of the Indian Registration Act, asevidence ofa 
transaction affecting the property, but they can be put forward as con- 

è taining an admission. 


A certain property stood in the name of A and a separate account was 
opened in the Collectorate in his name: in the present case the 2 only 
question for consideration under section 41 of the Transfer of Property 
Act was whether B having bought from the representatives of A took 
reasonable care to ascertain that his transferor had power to make the 
transfer, The onus lay ou B to prove that he took ‘ reasonable care” 
within the meaning of the section, 


A property originally self-acquired, may become joint property, if it has 
been voluntarily thrown by the owner into the joint stock with the inten- 
tion of abandoning all separate claims upon it. “The question whether 
he has done so or not is entirety one of fact, to be decided in the light 
of all the circumstances of the case; but a clear intention to waive his 
separate rights must be established and will not be inferred from acts 

be which may bave been done merely through kindness or affection.” 

Though the lower appellate Court did not treat certain documents exactly 
in accordance with the principles of law, and expressed itself at times as 
though the burden were on the plaintiff that A did not put the property 
in the common &tock, the High Court did not think it desirable or neces- 
sary to remand the case for adjudication on the question of fact. 


Rajani Kanta Deb v, Bashiram Mestari E 
e-——€$-— transaction—Legal right of transferee existing tudepéndeatiy of 
the impugned transaction ; see Benami a 


Bengal Municipal Act, Sec, 85(a)—‘Property’ ere from Post Office 
Savings Bank—Interest from deposit in Savings Bank, within the Muni- 





cipality 3 see Tax, assessment of m von . 

Bengal Tenancy Act, if exhaustive ; see E raiyat eos m 
~t — -—, Sec. 7— Proportion ae to landlord and tenant; see ` 
Proceedings E de cc ous si 


EO IGITAR UM S Sec. 184—-Suit for idt against transferee —Landlord 
having subsequently notice of interest of other persons 5 see Suit, if for 
rent , see m - M Ed m oes 

— -*—, Sec. 49—Leage from year to year ; see Ejectment — .. 

—-——, Sec. 49, Service of notice under, perfunctory dealing 

with question of, objection as to,, if a ground which can be raised in 
second appeal ; see Ejettment. m RS ; 

—— —— — 9, Sec, 5a, if exhaustive ; see Rent, äbàteiment of - 


—— 











167 


132 
352 


352 
270 
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Bengal seia Act —(Contd), 


— —, Sec. 60, applicability of— Tenant setting up title in 








himself ; seo Adoption ss 2 v 298 * 
——— — ^4— —, Sec. 85 —Creation of m under-raiyaji tenancy, 
if valid ; see Fjoctment . e a s 352 


Bengal Municipal Act, Sec. 85(a)—‘Circumstances and property | within the ° 
Municipality’ — Interest derived from money deposited in Bank within 

















the Municipality 3 see Tax, assessment of e si 383 
Bengal Tenancy Act, Sec. 88— Questiones to division of tenancy, a ques- 
tion of law ; see Sub division toe e te S 289 
— ——, Seg. 88—Soparate rgalisation of rent, if constitutes j 
division of holding ; 3 see Sub-division wee nm 289 
iL —Xw-———, Sec. 1o5s—Initial defect of prodeedings— Subsequent 
proceedings withoutgdafect ; see Proceedings aia 7o 
—— ——, Sec. 105— Initiation of proceeding by tbe Receiver ë 
withont Teave of Court, effect of ; ses Proceedings . ` go 








—— ——, Sec. 10§ application under, if -barred ‘by limitation 
Guardian appointed 2 months after the publication of the record- of- 


rights 5 see Proceedings We P 70 
E Sec. tos, application under, nature of; 3 see Pro- 
ceedings ce 5e see oe z^ 70 
— —, Sec. o£ application under, properly RN 
~ quent proceedings governed by Civil Procedure Code ; ses Proceedings ... 7o 





—— ——, Sec 105, requirement of, if satisfied— Application 
made by a party to the record-of-rights against a party in whose favour 
afi entry has been made in the record-of-rights ; see Proceedings m 70 
—— —, Secs 106, 109—Sult for correction of entry in the, 
Record-of-rights— Withdrawal of suit—Fresh suit for declaration of title 
based on right'by purchase as well as right by adverse possession 5 see 
Jurisdiction es m 294 
————, See, 106, suit EE E for possession, if can be 





n 




















_ included; see Res judicata s T ed * 
LL LLÓ———— — —,'Sec. 105, suit under—Suit for oteto ot record-af- 
E rights—Facts described by words, if correct ; see Jurisdiction Fe 294 * 
~me, Sec. 106, suit under, natdre of see Proceedings Ae 70 
x Sec. 109, scope of—Adverse possession 3 see Juris- 
diction -- "T æ € ves ee Sen 294 ` 


Bill of Exchange— Material alteration Alteration of due date— Office 
X docket-made in the cirmer of the bill—Negetiable Instruments Act 
(XXVT of 1881), Sec. 87—Indian Stamp Act (L of 1899), Secs. 14, - . 
Extension of time for ‘paymen{—Discharge of bill by mutual consemi— 

Second instrument chargeable with duty. un ‘ e 

"P and Co., merchants i in Bombay, having imported! Manchester Piece goods. 
from chi certain Manchester “firms, the sellers in the ‘ordinary course drew 
drafts on the ‘appellants against the goods shipped to, „Bombay and 'dis- 
counted thom with the respondent-bank, The drafts, Thich felt due so" 
my days a after sight, were presented to the appellants “for deceptance 


E4 
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Bill of Exchange— (Contd). : 
and were duly accepted. Thereafter a? thè request of and with the con- 
. currence of the acceptors (i. e. the appellants) and as an indulgeuce to 


them the duration of the drafts was extended for a few months. 
In ordinary course, the clerks at the respondents’ Bombay branch affixed 
then necessary revenus stamps to the drafts before presenting them for 

id acceptance (see Sec. 19, Indian Stamp Act, 1899) and also stamped the 
word ‘Due’ on the top right hand corner of the draft and after acceptance 
added to it the date for presenting the Bill for payment according to its 
usance with the days of grace added, Whenthe duration of abill was 
extended (as aforesaid) the respondents clerks strygk through this 
marginal date and substituted the extended date, The respondent-bank, 
having in every case affixed the necessary revenue stamp to the bill, whon 
it was accepted, dfd not in any case affix another. e 

Held, (1) that there was no discharge by mutual consent ofthe drawers, 
endorsers, and acceptors of the bills of exchange an agreement to dis- 
charge the bills not having been proved ; 

(a) that bill itself was not altered at all. The date formed no part of the 
bill, nor did its alteration affect the contract. It wasa mere docket for 
office purposes ; 

(3) that no second instrument that is, no bill of exchange, was “written on 
the old stamped paper at all. The old instrument remained unaffected 
and nothing was added to or taken from it. H. Pestonji and Com 














$ pany v. Cox and Company e ted 
* Bombay Land Revenue Code of 1879, Secs. 5, as Cuitiyation for me 
cultural purpose given up—Land used for building ; see Grant e ° agg 
— — — ——— , Sec. 48—Additional assessment 3 
see Grant on E 179 
Burden of proof—Ghee not intended for ee consumption 3 see ME po Soa 
ars of proof—Grantor alleging transaction fictitious—Fraud carried out ; 
see Bonami m vis -— 167 
. —9-— of proof-—-Land ditinlod within Sukai mohal or Niskar Pirattar ; see 
Ejectment ds 546 
. of proof—Land washed away—Claim for bates s rent resisted A 
by landlord ; see Rent, abatement of m sui IR 370 
of proof—Negligence—Presumption ; see Damages - "e 551 





of proof—Partibility of property—Sait for partition ; see Partition .. 98 
t ef groof — Paymenit—Bnlarging of time—Doubt as to time. 
The burden of proof is on the debtor to prove payment $t debt, and on the 
e creditor to prove that thg payment was made which would enlarge the 
time under the statute of limitation. : " 
If the Judge has grave doubt as to the time of payment, he should dis- 
regard the pfyment altogetheg for the purpose of limitation. Barada 
Kanta Roy v. Jatindra Nath Mukherjee T 560 
Burden of proof— Presumption of jaintness—Property possessed in a certain * 
single line—Usnatur&l and forced construction upon the actual facts of 
Jamily life and development. 


Burden of proof —(Con:a). 


= 


Onus probandi applies to a situation fh which the mind of the Judge deter- 
mining the suit is left in doubt as fo the point on which side the balance 
should fall in forming a conclusion. It does happen thet as a case pro- 
ceeds tho onus may shift from time to time. There never is any " duty upon. 


the part of the Judge to be blind to facts established before him, or to a^ ° 


whole category of facts extending over along period of time and 
establishing the possession of property for generations as being in one 
line and not in two lines, " 

The strength of the presumption that a Hindu family continues joint varies 
in every case. The presumption of unjon is stronger in the case of 
brothers than in the case of cousins and the further one goes from the 
founder of ghe family the presumption becomes weaker and weaker. 

Where it appears frog facts that through generations a property has been 
possessed in a certain single line, it can never be said that it lies upon 
that line to establish that it was díssociated generations ago from another 
line which appears on the scene asa claimant and propones no facts of 
jointness, such as living in the same home, sharing in food or worship, or 
quoad estate participating in the enjoyment or fruits thereof, To put, in 
consequence of a stretch of the doctrine of estus, an unnatural and forced 
construction upon the actual facts of family life and development is not 
warranted either by the reason of the case or the law of India. 
Yellappa Ramappa Naik v. Tippanna Bin Laxmanna Naik 


of proof— Receipt of money ; see Account, suit for pies 


———— of proof—Settlement Khatian against the plaintiff-- Defendant, gt to 





@stablish the limits of tenure within the Zemindart of the plaintiff ; see 


Res judicata ... E ose E 
— of proof—Suit for partition--Particular item of disssds joint ; see 
Partition mE "s tes ss ton 


——— of proof— Withholding of document, 


A party in possession of important documents or informations should not 
lie by, trusting to the abstract doctrine of the onus of proof, and thus 
failing to furnish the Courts the best material for its decision. It is an 
inversion of sound practice for those desiring to rely upon & certain state 
of facts to withhold from the Court the written evidence in their posses- 
sion which would throw light upon the question. Maharajadhiraj Sly 
Rameshwar: Singi v, Bajit Lal Pattak — .. s E 


Burmese Law—Remarriage of father—Daughter’s share 3 see Benami E 
Calcutta Municipal Act, Sec. 4:8(3) — Burden of proof—Ghee not intended 





for human consumption ; see Ghee - 9 us ses 
—— — (1i B. C. ef 1923), Secs. 431 and aida) — 
Proceeding for the destruction of ghee said to be adulterated ~~ Wheikeg 
‘ghee intended for human consumption, presymption, if any*-Onws of 
proving whether ot not it is so imiended,. on whom, ‘prosecution’ 

steaning of. . 
Some tins of adulterated ‘ghee’ having been found in a gbdown'in Calcutta 
belonging to the petitioner, the Municipal Magistrate, on an application 

e 
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Calcutta Municipa! Act,—(Cesid), , 


by the Corporation of Calcutta ordered tfe destruction of the ‘ghee’ 
e under Sec. 421 of the Calcutta Municipal A&. 
Held, that the Court i is entitled to make the ordinary presumption that 
the ‘ghee’ i ig meant for human consumption. : 
Per Sukrawardy S.—The onus of proving that the ‘ghee’ is not intended 


. for human consumption is on the party so alleging; and Sec. 418{2) of 


© amm onara 


the Calcutta Municipal Act does not indicate that in cases other than 
prosecutions under the Act the onus is«n the Corporation to affirma: 
tively prove that the ‘ghee’ was intended for human consumption, 

Per Graham, F.—The word *prosecutign' in Sec, 418(2) does not neces 
sarily connote ‘prosecution’ for an offence. ‘Prosecution’ in its wide or 
more general sense meins a proceeding by way of indictment or Infprma- 
tion and as used if Sec. 418(3) it may include such proceedings as those 
taken under Sec. 421 Of the Calcutta Municipal Act, Daulat Ram 
Bishan Das v. The Corporation of Calcutta 

—— — , Sec. 418(2)—' Prosecution! — Proceedings tten 
under section 421 of the Calcutta Municipal Act ; see Ghee 


——— — 








, Sec, 418(2)—'Prosecution'— Wide or General 
sense 3 see Ghee we 

Calcutta Police Act, Sec. SpA c Passion of Hanai evite dog right 
to monies—Stealing of blank cheque signed and filling it—Cashing the 
cheque—Purchase of postal cash certificate and keeping the balance in 
fixed deposit ; see Document, possession of 








CIP, B. C. of 1866), Sec. $4A— Possession, meaning of; ; 
necessity of a charge when trial along with offences triable as a 
warrant case y Code of Criminal Procedure, (Act V of 1898), See. §17— 
Order under, in favour of the complainant, if proper, when accused 

acquitted of a charge under Sec, 41: Indian Fenal Code in respect of 
the property. 

The accused was charged with having stolen a blank cheque signed by the 
e «complainant and filled it in for Rs. 9,500, cashed it and misappropriated 

the money, and out of that, to have purchased a postal cash certificate 

° for Rs. 800 and made a fixed deposit of Rs. 4,000 with the P. and O. 

Banking Corporation. He was charged ander section 381 Indian Penal 
Code,in respect of the cheque, and under section 411 Indian Penal 
Code in respect of Rs. 800, and Rs. 4,000 covered by the postal cash 
cerfificate and tho fixed deposit recelpt of the Bank. He was however, 
acquitted of those charges ns the evidence fell short er proving that the 
e postal cagh certificate amd the fixed deposit receipt represented the 
actual proceeds of the stolen cheque, but hp was convicted under 
sectien 54A of the Calcutta Police Act in respect of the two sums of 
money, viz., Rs. 800 and Rs;44000 represented by the two documents. 
Held (fer Buckland, J. agreeing with Mukerji, J.) Possession of docu- 
ments conferring right t to monies 4s not possession within the iain of 
section 54A of the Calcutta Police Act 
Per Buckland, J. Right to possession conferred by a document depended 
e 





502 


302 


s " . 

a 
N 620 . THE CALCUTTA LAW JOURNAL. [Vor. XLIX. 
s. Paor. 
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upon the terms of the contract betWean the grantor of the document and 


the holder thereof, matters whiclf could not be considered under section a 


54A of the Calcutta Police Act. 

Per Mukerji, J. A penal provision like section 54A of the Calcutta 
Police Act which relieves the prosecution of its ordinary burden of proof" , 
except to create a reasonable suspicion, and throws the entire onus on 
the accused of removing that suspicion should be strictly construed. 

Possession under scction 54A of the Calgntta Police Act refers to present 
actual possession of the suspected thing itself in some shape or form and 
not of some docament conferring the right to possess it, 

Although an offence under section 54A of the Calcutta Police Act is 
triable as a summons case in which no charge need bs framed, yet, ifa 
man is tried of an offence under that section along with offences triable 
as a warrant case, it is necessary to give the accused notice of it and a 
charge is necessary to be framed, and omission to frame a charge in 
such a case is a serious irregularity. : 

- Per Mukerji and Graham FF. Omission to frame a charge under section 

54A of the Caloutta Police Act when the accused is tried under sections 

381 and 411 of the Indian Penal Code does not vitiate the trial. 
Per Mukerji, F. (Buckland, S. agreeing). When the accused is acquitted 
of an offence under section 411 Indian Penal Code in respect of certain 
~~ monies covered by a postal cash certificate and a Bank fixed deposit 
~ receipt, an order directing restoration of those documents to the com- 
plainant.cannot be sustained, Radha Krishna Gupta v. Jamunadas 











Fatepuria a PE o" ae vei 
—— p Sec. 54A—Present actual possession ‘of suspected 
thing—-Rigbt to possess 3 see Docume nt, possession of ooo ut 
D—— .Sec, 54A —Right to possession conferred by a docu- 
ment 3 see Document, possession of ne ee as 


m — Sec. 54A, charge under, omission to frame, effect of — 
Trial under sections 381. and an" Indian Penal Code; see Document, 








possessloa of 5 E ove sis 
— -— ——, Sec, g4À, how to be construed ; see Document,’ 
possession of ma to wea a 
Case, disposal of—Death of one of the parties; see Dead person ` 
————, disposal of—Death of one of the parties — Living. part ies, effect on; 
see Dead person m ve s. m 


— ——— inconsistent with thatSuade in the plaint—Defendant had notice of 
the precise grounds on which the plaintiff led evidence ; see Damages ... 
Charge, if necessary —Offence under section 54 ofthe Calcutta Police" Act 
tried with offence triable as Warrant case—Omission to frame charges 
effect of ; see Document, possession of e zn ra 
—— covered by the alternative clause of section 149 Indian Penal Code— 
Ndfnber of people setting out to cause hutt in, circumstances which they 
well know rendered it probable that some one or othe? of their party 
- e . 


Sot 
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Charge —(Conid.). M t 3 
would go further and deal blow which youtd result in death ; see Copy, 
PET application for - 9 . - 197 
Chart setting out the valuation of Vadod: classes of land, M valid : see 
Jurisdiction ° - 562 
Chitta, Spy of— Proper custody of ARNEE EN, by witness Phat tho A 
» document was with his father and after his death with him—Document 
used to be produced by him to settle dispute between the villagers ; see . 
© Ejectment E ost D € 546 
Civil Procedure Code, Sec. "2—Order passed in appeal from an order 
* rejecting a plaiat under O. 7 R. 11 Civil Procedure Code, ifa decree— 
Second appeal ; see Revision " we BE 
——— ——, Secs. 15 to 25, applicability of, to the Original 
Side of High Court ; see Jurisdiction . e E ala 


a ——À—— 





~~, Sec. 24 Sub-section (y)—"Court of sd Cause’, if 
includes a Court vested with the powers of a Court of Small Causes— 
Procedure for the trial of suit transferred under section 24 Sub-Sec, (4) 3 



































see Appeal ; - is sis 237 
—— —— —-, Sec. pct of Court in effecting asale isto confer . 
title to property ; see Ejectment m ee n sis 441 
— — , Sec. 47—Prohibition of a suit ; see Ejectment sisi 441 
—— —, Sec, 47—''Shall be determined by the Court 
executing the decree" —Exclusive jurisdiction ; ses Ejectment CR 441 
— » Sec.gg—Objection as to maintainability of suit- 
. under O. 1 R. 8 Civil Procedure Code 3 see Suit, maintainability of ... . 357 
~—, Sec. 99—1f applicable to constitution of suit or. « 
right to maintain a suit ; see Suit, maintainability of ii 357 
—-— —, Sec. 115— Court not having directed its dis 
properly to O a1-R. 60 Civil Procedure Code 3 see Clafm case | m SOS 





——, Sec. 115 —Petitioner having another remedy— 
Lower Court refusing jurisdiction to entertain an application; see 








e , e Review "m e is E ee 425 
— — , Sec. 11§—Second Japa lying against an order, 
" passed i in appeal from an order rejecting a plaint under O. 7 R. i1 

Civil Procedure Code ; see Revision "is ga 
————— , OLY R. 8—Suit by Been of unregistered 

Society ; 3 see Suit, maintainability of , ea Em E 357 


Á A—— —————, 0, * R. 8, O. 29 Re 1—Suit by Secretary of 
unregistered society—Socicty not authorised to sue €in the name of the 














ë Seceta; ; see Suit, majptainability of s ave 357 
—— ——-, O, 13 R.a—Léave to file documents, if to be 
EP oneni official records ; fee Evidtnce e ove 327 
—— ——£. —, 0.13 R. a—Rule of exclusion, when comes into . 
operation--Documents not in’ possession or power of the plaintiff, at 
the date of the first hearing ; see, Evidence we -o 3% 
—À —,,21 R. ato be read with section 47 —Failure on 
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Civil Procedure Code—(Conia.) — * i 

the part of the judgment-debtor to» get satisfaction or adjustment 

recorded ; see Ejectment 9 es ae 
— —— —, O. a1 R. a CI. (3), if orsu 3 ete Ejectment . vee 441 





——, 0. 21 R, 60—Borrower judgment-debtor, having 

no possessio of the money attached ; see Claim case - one 

——, (Act V of 1908), O. 21. R. 60 -Directions con- 
tained in that rule—O. 21, R, 63, if applicable to a case of attachment 
before judgmeni—Interference undsreSec, 115 C. P. C. 

A, a building contractor entered into an agreement with a Loan Company 
that for the money advanced to him by way of loan, the Loan Company 
will be entitled to get the same direct from the building owners. Two 
other creditors of A subsequently attached money in the hands of the 
building owners apd thereupon the Loan Company laid their claim 
thereto. The claim however was rejected by the trial Court : 

Held, that having regard to the directions contained in O. 21, R. 6o C. P. 
C., as the borrower had no possession of the money attached and the 
attaching creditor would have no right except his right as one standing 
in the shoes of his debtor, the claim ought not to have heen rejected, 

Under Order 21 rule 60, C, P, C., ioa case of this description, the Court 
should-not only'apply its mind to the question whether the original con- 
tract existed or not, but also to the question whether the money attached 

* was a property which was in the judgment-debtor’s possession so that 
the creditor of the judgmont-debtor would be entitled to resist the 
claim, 

Order 21 rule 63, applies to a case of attachment before judgment 

~ Where the trial Court has made a mistake upon fact or law on the merits, 

the Court not having directed its attention properly to rule 6o of order 
ar C, P. C, the case ‘comes within the meaning of Sec. 115 C. P. C. 
and can be interfered with. Rajkishore Gope v. Bhabatosh 





Chakravarty ee ja ES ova m 
— — ———— —, 0. 21 R. 63, if ROS to attachment before 
judgment ; see Claim case T yis 








— — (Act V of 1908), O. 21, Rr. go, SL Bret whose 
interests are affected by sale’-—‘Interests,’ significance of ~ Auction- 
purchaser—Right to apply to set aside the auction sale—Misdescription, 
and Misrepresentation of property in the sale proclamation—Kemedy— 
Interpretation of statute —Sound rule of law. . 

An auction-purchaser at an®execation sale, is not a person whose interests 
are affected by the sale within the meaning of order e XI rule go ofthe 
Code of Civil Procedure, and he has no locus standi to make an appli- 
cation under the above rule. . 

"The word "interest in order XXI rule 90 refegs to interests, “xistiog 
prior to the sale, but not ‘interests’ in the property acquired at the sale. 

* An application was made by the auction-purchaser for setting aside an 

execution sale under order XXI rule g1. The caso made out by him was 
tha there were misdescription and misrepresentation of property in the 

9 
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Civil Procedure Code—(Conid, ) * 
sale proclamation. The lower appellate,Cutirt while holding that order 
e XXI rule 91 did not apply to the case remantied the same to the Court of 
first instance for a decision as to whether there were material irregularity 
eto., treating the application as one under order XXI rule 90 : 


. 
Hold, That the lowet appellate Court had. no jurisdiction to entertain tho 


. application under order XXI rule 90, 
Held further, that in case of fraud and misrepresentation the auction- 
purchaser had his remedy by a suit, — . 


It isa sound rule of interpretation to take the words of a statute as they 
stand and to interpret them ordinagily without any reference to the 
previous state of the law on the subject or the English law on which it is 
founded ; but when it is contended that the legislature intended hy any 
particular amendment to make substantial changes in thg pre-existing 
Jaw it is impossible to arrive ata conclusion withont ‘considering what 
the law was previously to the particular enactment and to see whether 
the words used in the statute can be taken to effect the change that is 
suggested as intended. Surendra Nath Das v. Alauddin Mistry ... 

— —, O. 21 R, go—Auction-purchaser, i£ can apply 3 see 





Execution sale, setting aside of ds - - 
— ———— — —, 0, 21. R, go——'Interests'— Interest acquifed &t the 
sale ; see Execution sale, setting aside of 2d $us 


— —Ó 





————-, O. 39 R. t, applicability of — Society not regis- 
tered—Suit for recovery of possession by the Secretary of the Society ; 

s see Suit, maintainability of sis 
ee ee, O. 92 RK, Ebrei t as E ad item ot 
person having adverse interest, effect of ; see Custom - - 
——, O. 34 R.6—Application for personal decree after 
sale of mortgaged property—Limitation, when begins to Yun; see 











Limitation — .. es eee RT ‘as ose 
————, 0. 39 R. ;— Court, if can order making inventory 
© e of properties on the application of party ; see Inventory =... $e 





— =, 0. 41 R. 27—Additional evidence taken for ‘appel- 

. lant—Appellant, if-can complain in second appeal, that the additional 
evidence was wrongly taken ; see Consent 

—, O. 41 R. 33—Decree, modification of, y ipga 

Court—Recovery of Pa with other co-sharer ; see'Bjectment „a 

, 0. 53 R . 1(k)—‘Suit, if OMIM appeal; see 

Appeal m ous om m '- 

Se (Aœ Vof 1908), Order 47 Rule iS Dreri obtained 

by fraud—Modes for setting it aside —Reviem — Subsequent discovery of 

frase — New and important asaite —Application for Resiex —Refusal 

by lower Court to exercise jusjsdiction —No decision on the morita — 

Revision by High Couri— Practice. 

There are two avaliable modes of procedure for satting aside a decree on 

the ground of fraud : *(1) by suit and (2) by a review of the judgment 

sought te be set aside, An application for Review is a more -tegular 
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mode of procedure than a suit fortoting aside a decree on the ground 
of fraud, But when one modo hfs been pursued the unsuccessful party 
cannot have recourse to the other. 

Fraud practised upon the Court or upon a party discovered subsequent to 


the order passed by the Court, is a new and important matter within the. é 


meaning of Order 47 rule 1 of the Code of Civil Procedure. 
It is wrong to throw out an application for review without deciding the 
same on the merits. e 
It is not the practice of the High Court, as a rule, to interfere in Revision 
where the petitioner has another remedy which he can pursue in order to 
gain his end, But where the lower Court has actually refused jurisdic- 
tion to entertain an application the High Court should set aside the 
order by which the lower Court refused jurisdiction by way of Revision. 
Kshitish Chandra Chatterjee v. Nagendra Nath Mandal — 
ee ———, 0.47 Ra 1—'New and important matter'—Fraud 
practised upon Court or party discovered subsequent to the order passed 
by Court ; see Review HT ses de +e 

——, governs proceedings under section 105 of the Bengal 

Tenancy Act, after application under it properly made ; sre Proceadings 
Collector, order of, under Survey Act, effect of—Possession z see Eviction... 
Compensation—Lend Acquisition Act (I of 1894), Secs. 6, 23 Sub-Sec, (1) 

— cl. (1)— Market. Value—Date of publication of notice, 

The Government on the 51st May, 1922, had published a declaration made 
under section 6 of the Land Acquisition Act, that the appellants’ land 
awas required for a public purpose, and that declaration included, besides 
the land which they desired to take from the appellants, certain land 
belonging to other people, On the 6th October, 1923, the Goveramerft 
published another detlaration under section 6, specifying the same land 
belonging to them, bnt, at the samo time, announcing that the former 
declaration was cancelled : 

Held, that in determining the amount of compensation to be awarded, the 
Court should take into consideration the market value of land at the date 
of the publication of the second notification. Ma Sin v. The Collector 
of Rangoon se "T 

Land Acquisition Act (I m D Secs. 23, 24-— Waste land 
Potential use for salt wmorhs— Market value —No sale to guide. 

Where the land is absolutely worthless in itself, but has a potentiality of 
being used for salt worls, the owner is entitled to the market value of 
that potentiality, but it is the present market value gf that potentiality. 

In arriving at the value of waste land, there being no sales to guide, Pit is 
more or less a guess work, Vallabifdas Naranji, Khot of Kanjur % 
The Collector under Act I of 1894 S PS 

—— "User of natural gas—Lease of oil well site—No pridein 











oh cil —Oil, if includes gas—Transfer af Property Act (IV ef 1882), 


Sec. 108. (9). . 
Under a lease or grant of the right to drill for and get and dispose 8f oil 
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Compensation—(Cenxid.). ; 2 
got from an oil well site reserving to theessor a royalty on oil produced, 

e the lessor not being the owner of natural gas “escaping from a well drilled 
by the lessee on such site for the purpose of finding and producing oil, 
is not entitled to compensation for the user of such gas by the lesspe, 

Oil dpes not include gas. 

* There was no inconsistency with the terms of section 108 sub-section (o) 
of the Transfer of Property Act in the use of gas which was necessarily 
set free by reason of the sinking of thewil well for the respondent's 
own purposes without doing any damage or any injury to the property 

* leased. U. Po Naing v. The Burma Oil Company, j.imited 
Complaint—Courses open to a Magistrate on receiving ; see Counter Case... 
made by Magistrate of the first class empowered to hear appeal 
under section 407(2) of the Criminal Procedure Code, ong appeal from 
order of Magistrate of third class, if valid ; see Appeal toe 

Compromise entered into on behalf of a minor defendant by his guardian 

ad litem and duly approved and sanctioned by tha Court under O. 32 
R. 7 Civil Procedure Code, if can be impeached by minor and invali- 
dated on the ground that he bad not been properly represented in the 





suit—Appointment of guardian ad litem contrary to provisions of O, 32 
R. 4 ; see Custom ose ase E 
Consent—Cioil Procedure Code ( Act V of 1908}, O. 47, R. 37— Additional 
evidence taken for appellant —Appellant if can complain. 
An appellant cannot complain in second appeal that the additional evi- 
e dence taken under O. 41 R. 27 of the Code of Civil Procedure in the 
first appellate Court, forthe purpose of giving him an opportunity of 
establishing by production of further evidence that the dakkilas given 
by the'landlords were genuine, was wrongly received by that Court. 
Durga Prasad Thakur v. Tarakeswar Moulik B i 
Contract —Consideration— Breach—Damages. 
The plaintiffs allegation was that he asked the defendant to bring a 
* 4. efhakur to the house on a certain date for festival. He had made 
arrangement for Bhog and feeding of guests. The defendant promised 
. to bring the Thakur to his house on that date but failed to do so. 
Thereupon the guests who had arrived did not partake of the food pre- 
pared by the plaintiff and went away. This caused loss to the plaintiff 
and he thereupon sued the defendant for damages. There was no find. 
ing that the defendant promised to bring the Thakur to the plaintifPs 
house in consideration of the plaintiff's inviting a nufaber of people to 
e dinner : - e 
Held, that as there was no consideration for the prpmise, the suit was not 
maintainable. Adaitya Dass v. Prom Chand Mondal E 
Part performance—Covenarj, if can be enforced ; see Admissibility 
— , antecedent, if can be looked at to control the terms of the con- 
veyance 3 see Grant rr 9 «ei one 
—~ ~r , breach of, to bring“Idol on the occasion ee certain festival —Guest 
not partaking of food ; see Contract ... das Sa 
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Contract, how construed ; see Grant = ES «i 179 
, if completed—A gre ement for iease ia 20 yon- Ne assignment of 
igrecment for lease—Possessiof to assignee delivered—Improvement of e 
property—Acceptance of rent by landlord ; see Indemnity | i 516 
———,- to do begar work forg2 days in the yearin Neu of rent, if valid d; : 
see Suit for rent m ae be wwe 189 
Contract Act, Sec. 23~—Contract to do bed work for 12 days inthe year d 
in lieu of rent ; see Suit for rent Vs T ve sae 189 
— , Sec. 235—- Personal decree against the Secretary of School, if 
valid ; see Notice ET - mS ws 191 
—— s Sec. 264z Questions doling. to partnership ; see Partner... 485 
Conveyance—Antecedent contract, if can be looked at to control the terms 
* of the copveyance ; see Grant p toe se ioe 179 
Conviction, meaning of, in Criminal Procedure Code ; see Sentence, 
enhancement of si n . 432 


Copy, application for— Statement jale by prosecution pilhupsien Cony, 
when to be asked—Criminal Procedure Code (Act V of 1898), Sec. 162. 
The present case was tried by the Sessions Judge after commitment and 
after an enquiry held before the committing Magistrate. No applica- 
tion for copy of the statement before the committing Magistrate made 
by any one*of the witnesses then called for the prosecution, was 
made. After the case was committed to the Sessions, an application 
was made tothe Magistrate and he refused it, An application was 
then made to the Sessions Judge, who said that the matter was one to 
be dealt with by the Judge at the trial. At the trial a petition for copi- bd 
“es was filed ; copies were ordered to be granted at the commencement of 
the cross-examination. The pleader for the defence said that it yas 
very inconvenient for him to file folios at that stage and it was no uge to 
get copies at a subsequent time. So he did not file any folios and 
did not do the necessary to get the copies: 

Held, per Curium: When a number of people set out to cause hurt in 
circumstances which they well know rendered it probable that someone ® $4, ° 
or other of their party would go further and would deala blowto the 
deceased which would result in his death, the charge against them was * 
covered by the alternative clause of section 149 Indian Penal Code. 

Atany time after the witnesses for the prosecution were called before the 
committing Magistrate, the accused have the right to apply to the 
Sessions Judge at thetime of trial to get an order for co py, if he aid 
not apply for it durinf the committing Magistrate’s enquiry. 

It is not necessary to decide for the purposes of thiseppeal at what, point e 
the application for copies may first be made, whether directly the wit- 
ness is called or after the cross examination has begun. * 

Buckland F. An order for copy might only bq made ‘when any witness 
is called," under the first proviso to section 16a Criminal Procedure 
(Sode. As the opportunity before the committing Magistrate was gone, . 
that before the Sessions Judge would only arise “on that point be- 
ips reached. 

P 
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Copy —(Contd.) 


The words of the first proviso to section 163 ofthe Code of Criminal Pro- 


cedure “When any witness is called for the peosecution in such enquiry 
or trial’? refer toa time when an enquiry or trial in which such e 
, witness is called fis in progress. 


As soon “as a request for copies of the statement is made the Cour£ shall 


refer to such writing, and do so before allowing copies to be furnished, 
The Court which is to satisfy itself whether any part of any such 
statement is not relevant to the subject matter of the enquiry or trial 
is that before which the enquiry or trial is in progress. 
Per Curium: The statement that there must be a foundation laid by way 
of cross-examination showing that the" statements are wanted to con- 
tradict the witnesses, is not correct, : 
Rankin C. F; Obitert If reasonable facilities for getting copy of the 
statement made under section 162 of the Code of Criminal Procedure, 
by any one of the witnesses called for, be not given to the accused, 
it would be a good ground for objecting to the fairness of the trial, 
Babar Ali Sarder (allas) Babulla Sarder e. King-Empero? ... 


— -— of statement made by prosecution witnesses before the committing Ma- 


gistrate ; when to be asked ; see Copy, order for 


Co=sharer of joint property, right of, against trespassers see Rjectmént 
Counter-casos— Direction, after examining complainant in one case, io put 


up the case after disposal sf the counter-case, if legal—Criminal Pro- 
cedure Code (Act V of 1898), Sec. 344, scope of. 

Where a Magistrate, after examining the complainant in a case, looked 
into the papers of a counter-case, and directed the former case to be put 
up after the latter,— 


Held, pe? Suhramardy, $.—-In the absence of any relevant procedure in 
the Code of Criminal Procedure, no definite law could be laid down 
as to the course to be followed when there are two counter cases bet- 
ween the same parties. Each case hasto be decided according to its 

e Squirements, Whether the accused in a case should be allowed to go on 
with the counter-case in which he is the complainant, or should not be 
compelled to go on with his case before the case against him is finished 
are considerations which should be decided by the Court in the circum- 
stanceg of each particular case. . 


Held (per Curium) Section, 344 Criminal Procedure Code enables a 
Magistrate after examining the complainant in a case do postpone the 
proceeding till the disposal of a counter-case. 


Fer Graham ¥.—The Court? must be held to have inherent jurisdiction 
to make such an order. . * 


Per Sukramardy, J.—Under the lgw, four courses are open to the Magis- 
trate on receiving a complaint. He may either order an enquiry under 
section 202 or dismiss the complaint under section 203 or issue process 
unger section 204 or postpone the commencement of the proceeding un- 


der section” 344. -Under section 344 he has to state his reasons for 
e 
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Cotunter-cages —( Contd.) 
postponing the commencemefft gf the ‘proceeding. Ram Golam 
Singh v. Sarat Chandra Qunguli FE E 
Courses open to a Magistrate on receiving a complaint; see Counter Case 
Court, duty of—A pplication for copy of statement made by prosecution wit- . 
nesses before the committing Magistrate; see Copy, order for - bes é 
———~, leaning of—Parties agreed to refer a dispute to arbitration—One party 
brings a suit to have the dispute determined by Court ; see Suit, stay 
of one "E oe - 
Court-Fees Act, Sec. 7 (v) (c)—Valuation accepted by the other party and 
by Court—Appellate Court ordering. production of copy of ratyati 
Khatian—Order not complied with ; see Jurisdiction i - 
» Secs. 7 (v) (c), 9, 12 — Valuation accepted by other party 
and by court—Appellate court requiring proof of vafuation—Appeal 
dismissed for non-production of document in proof of value; see 


` 
— 








Jurisdiction one “ - 
Covenant in the contract, if can be datora Azren i Jeute-- Part 
performance ; sse Admissibility i a ses 





—— restraining alienation—-Recognition of transf er —Estoppel—Wal- 
ver ; see Permanent heritable lease 
Creditor seeking® enlargement of time under the vias of limitation j see 
Burden of proof m si 
a, Criminal Procedure Code, Sec. 46 (@)—Police officer, entrusted with 
warrant, seizes the person without showing or notifying the substance 
of warrant—Attempt to evade or prevent the arrest ; see Arrest 
Siye tie ce 





» Sec. Bo, non-compliance with the provision 
of, if illegali—Arrested person attempting to evade the arrest: see 
Arrest aes - m T = m 
, Sec. 96—Magistrate, if can issue search 
warrant—Application disclosing commission of offence, praying for 
police investigation and issue of search warrant; see Search Warrant ... 








GE. 
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a ——— —— Act V of 1898), sections 96,155 (2), 200— e, * 


Search-warrant, when can be issued —Posiponing issue ef process and 
directing enquiry or investigation without recerdimg reasons, if an 
Ulegality—Allowing inspection of documents seised in execution ef 
search-warrant, if legal. 


Where an application is made to a Magistrate which discloses the commis, 
sion of certain offences and concludes with a preyer not for the issue of 
a process-agalnst any person but merely fora search-watrant and for 


investigation by the police, and the Magistrate diamines the applicant * 


and issues search-warrant, and $nally allows the applicant to inspect 
the books seized in execution of the Bearch- warrant 1 * * 


Held (per Curiam), the procedure was perfectly legal. 

Por Mukerji F (1): The application was a complaint as it disclosed the 
commission of offences and prayed for police infestigation and the 
Magistrate was competent to issue search-warrant under sectfbp 96 

. 


l e 
Vor, XLIX,| INDEX OF CASES, / 629 


e Page, 
Criminal Procedure Code—(Conta,). ° 
Criminal Procedure Code after taking cegnisance of the offence, which 
the Magistrate did on examining the compjainant, . 


ee 
(2) The application for investigation by the police contemplated an order 
* from the Magistrate under section I55 (2) Criminal Procedure Code 
gad before passing such order, the Magistrate would necessafily have 
° to take cognisance of the offence. 


(3) Once articles are brought before the Court in execution ofa search. 
warrant, inspection thereof may be allewed to the complainant. 


. Per Graham $—The Magistrate obviously took cognisance of the case and 
examined the complainant under seetion 190 (a) Crimine! Procedure Code 
and wanted to hold an enquiry. The failure of the Magistrate to record 
reasons for postponing issue of process under section 202 @riminal 
Procedure Code is at most an irregularity which would énot justify the 


* setting aside of the order. Ajoy Krishna Sircar v. S. G. Bose .. 164 
+, Secs. 107, 144, 145— One party in possession, 
and the other trying to dispossess him ; see Jurisdiction... 428 


eo, 








—~— (Act V of 1898), Secs. 133, 137, URS 
tonal order under Sec, 133—-Specific opportunity to adduce evidence 
under Sec, 137 not given—Order absolnte, tf bad. 


e 
A conditional order under Sec. 133 Criminal Procedure Code cannot be 
made absolute in the case of an enquiry under Sec. 139A Criminal Pro- 
cedure Code without taking further evidence under Sec, 137 Criminal Pl 
. Procedure Code. 


Specific opportunity must be given to the party, against whom the order e 
absolute is to be made, to show that the order under Sec. 133 was not 
reasonable and proper as contemplated in section 137 Criminal Procedure 

















Code. Etra] Mandal v, The King-Emperor ° She m 49 
— —— —— —-, Sec, 133, conditional order under, if when can 
be made ; see Criminal Procedure Code, Secs. 133, 137, 139A ES 49 
9 £A ss —, Sec. 133 - Order absolute—Specific opportunity 
to adduce evidence ; see Criminal Procedure Code, Secs 133, 137, 139A 49 
t ———— ———-—— s Sec. 145—Dispute, nature of; see Jurisdiction o 
— maae —————, Sec. 145—Imminence of breach of peace as 
disclosed in the Police report ; see Jurisdiction .. th 428 
a s Sec. 145—Magistrate’s jurisdiction, deni arises 3 
see Jurisdiction eee m a" » - 394 
~~ — — —, Sec. 145— Magistrate, düty of —Proceeding, if 
* necessary ; see Jurisdiction ise us ks da 428 





— a —-—-, Sec. I45— Magistrfte, if bound to accept the 
version gifen by the Police—Likelihood of breach of peace—Proceeding, 
if can be drawn without actepting the truth of the whole of the Police 


report j see Jurisdiction is oe - v 428 
——— RR —— M, Sec. 145—Police report alone, if gives jurise 
dictidh ; see Jurisdiction us one x ma 428 
e 
. 
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Criminal Procedure Code, Sec. 145, applicability of—Apprehension of 
breach of peace at any future time jesce s Jurisdiction ace he 
et, Sec. 185 e) Magistrate to take cognizance of 
the case ; see Search warrant v vis sae vee 
———— —, Sec. 162—'*When any witness is called for tlie 
prose€ution in Such enquiry or trial" ; see Copy, order for... s 
» Sec. 18a—Distict Magistrate acting under 
revisional power, if can quash the proceeding —Jurisdiction, determina- 
tion of —Procedure ; see Jurisdiction e ove 
—, Sec. 195 (3)—Presiding officer ot Court— 
Magistrate of the first class empowered to hear appeal under section 
407(2) of the Criminal Procedure Code from sentences of a Magistrate 























of the third class ; see Appeal a M : 
-— *.—————, Secs. 205, Par eee fr further 
enquiry—Notice to adtused, if necessary ; see Notice m jus 





— 





——-—, Sec 271(2)—Accused pleading guilty—Ques- 
tion of enhancement of sentence, how to be considered; see Sentence, 
enhancement of RS one oe T s 
» Sec. 271(2), sentence sides Question which 
arises in a proceeding for enhancement of sentence; see Sentence, 
enhancement of e ose - 22 "e 
; Sec. 344, scope of ; see Counter case P 
——, Sec 370(f)—Non-appealable case—Entry of 
“Ss denial in the column provided inthe form used by Presidency Magis- 
, trate for the record of theexamination of the accused 5 see Accused, 
exapination of — . - - - tas 
————, Sec, 403—First trial and conviction for crimi- 
nal breach of trust in respect of certain items out of a gross Sum men- 
tioned in the Police chalPan —Second trial for same offence in respect of 
three other items out of the said gross sum ; see Jurisdiction aes 
— » Sec. 403—Legality of conviction in second trial 
for same offence, not objected to—Legality of conviction, if can be 


























objected to, after trial ; ses Jurisdiction d ses 

—————— —— ——, Sec, 403, principle of, dxbandgd 1 to cases not 
"© falling within the letter ; see Jurisdiction ae sss 

— » Sec. 403(1)—Acquittal under Sec, 247 Criminal 

Procedure Code ; see! ‘Trial, bar of owe p 

—— —— —— — , Sec. 403(1) — Tried" ; see Triift, bar of wes 





——— —, §ec. 438, reference under—Acquittal—No 
appeal by Government Different view of evidence ; see Acquittal — ... 
———, Seé. 438, reference under— Revision of orde% 


of acquittal ; see Acquittal 2m iu 

, Sec. 419(6) Un-cron-examined testimoliy of 
the prosecution witnesses given in the Court of the Committing Magis- 
trate, jf evidence in the trial ; see Sentence, enhancement of P 

—À , Sec. 476 — Complaint —Judicial preceeding ; see 


. Forgery a en e w "020 jS 
e 





—1 





— À—À 
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Criminal Procedure Code, Sec. 476B—Appellate Court, if can remand a 
case directing the lower Court to spegify® all the sections of the Penal 
Code in its complaint under S, 476 ; see Jerisdiction 

—, Sec. 476B—Appellate Court, when ‘can enna 

> — & Ce ; see Tirediction "E 

£z , Sec. 476B—Appeal under—Magistróte of the 
first class, empowered to hear appeal under section 407(2) of the Crimi- 
nal Procedure Code, if competent to hear ; see Appeal m ss 

—— s Sec. 476B, prder of appellate Court under, 











remanding a case directing the lower Court to specify all the sections of ` 


the Penal Code in its complaint under section 476 Criminal Procedure 
Code, effect of —Order not objected to, by way of revision—Collateral 
proceeding ; see Jurisdiction E " 

———  —L — —, Sec, 488, order påstod under, " vitiated— 
Proceedings held in a wrong district ; see Maintenance m we 
, Secs. 530(n), 531—Order passed under section 
488 of the Code of Criminal Procedure—Proceedings held in a wrong 
district ; see Maintenance sae ET sie 


————— 





m 


—, Sec, 537— What cures—Entire absence of com- 





plaint ;.see Appeal ET Lee Y Sie 

, Sec. 537, when cures the defect; see Juris- 
diction 

Custody, proper, if prored—Copy of hitta Statement by dies that tho 
document was with his father and after his death with him—Document 
used to be produced by him to settle dispute between the villagers 5 see 
Ejectment  .. sen ea 


Custom, proof of—Absence of specie instances $ see , Custom i te 





Sof pre-emption—Right of co-sharer—Purchasing land in village ; 
see Pre-emption E" ie ee Bee we 


Damages—Breach of contract to bring Idol on the occasion of certain 
festival—Guest not partaking of food ; see Contract zs vas 


Negligence—Case inconsistent with that made in the plaint— 
Evidence adduced — Notice of precise ground Misconduct or mismanage- 
ment, evidence of —Risk Note— Presumption. 


In aguit for recovery of compensation from the Railway Company on 
account of damage to some goods, it was stated in the plaint. “That it 
was ascertained on enquiry that the said damage was due to consignment 
having been evidently carried on a wagon which was defective and that 

*  sufliciegt and reasonaPe care was not taken by the railway staff." The 
Railway Company did not ask for furgher andsother particulars of negli- 
gefce, The plaintiffs led evidence to show that the Biris were carried 
in a wooden topped wagon centrary to some rules of the defendant Com- 
pany by which it was the duty of the company not to carry such goods in 
monsoon in foreign railway wagon with roof other than the iron topped 

e toof. The Railway Company led evidence to show that the goods were 


-carried in an iron topped wagon, which was disbelieved : . 


374 
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Damages—(Conid). 


Held, that the Railway Company h&d potice of the precise grounds on 
which the plaintiffs led evidence. e 

That as in certain circumstances a negligence was good evidence for mis- 
conduct or mismanagement , of the Railway Company, the statement in 
the Plaint covored the case of negligence or of misconduct. 

That as ‘misconduct’ and not ‘wilful neglect’ occurred in the Risk Note, 
the Railway Company was liable for such mismanagement, in the 
absence of proof that the damage wag due to any event or circumstance 
over which the Railway Company had no control. 

That the ordinary damage itself being presumptive evidence of negligence 
the Railway Company should have discharged that burden although it 
did not lie prima facie on them was shifted on them after evidence was 
led to show that it was carried in a particular class of wagoh to establish 
or repel the presumption which arose in the circumstances of this case 
in favour of the plaintiffs, The Bengal Nagpur deco Company, 


Limited v. Moolfi Sicka and Co. ans sý ae 
Damdupat- Approbate and reprobate; see Gift EN 
DareMakarari lease— Market value or value as stated in Kabulist ; see 

Rent in kind ose oes 


Daughters daught&—5 Mike dac cA i Sikhs of Peshwar ; see Caio ane 
share under Burmese Law after remarriage of father ; see Benami 


«Dead person—Order against and in favour ofa dead persom—Hffect— 


*. 


Difference, 

An order passed against a dead person isa nullity. Butan order in 
fevourof adead personis not altogether and in all circumstances a 
nullity. 

lf a person is dead the records stand good as far as living parties are con-* 
cerned and that any dibposal ofthe case notwithstanding the death of 
one of the parties will be valid subject to its being vacated at the 
instance of the legal representatives of the person who had died, Noai 
Chowkidar and others v. The Official Trustee of Bengal 


Debt, payment of ; see Burden of proof e. ove T 
Decision under section 106 of the Bengal Tenancy Act, effect of; see 
Res judicata - m 


Decree, effecf of, in pre-emption suit—Two or more qon seeing the | 
stranger purchaser for pre-emption—No prayer for adjudication on their " 
rival claims ; see Pre-emption saè i ons -— 

an, execution of-—Decree for maintenance in pee of sos-in-law— 
Decree against mother-in-law, construction ef-—Decgge, if can be exe- 
cuted against the representative of Lather-in-law after the death of 
mother-in-law, judgmeni-debisr— Decree, if creates charge on propertie a 

In a suit brought by son-in-law against his mother.i in-law for a declaration 
that ho was entitled to a certain sum of money from the defendant out 
of the estate left by his father-in-law Radhika Mohan Das, the claim 
being for the maintenance of himself, his wife and clffldren, a decree 
wag passed in his favour the relevant portion of which was as follows : 


551 
335 


274 


- 
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Decreo—( Contd.) . 


“That it is hereby declared that the plaintiff is entitled out of the estate 
left by Radhika Mohan Das to maintenanee at the rate of Rs. 25 a 
month. And it is further ordered and decreed that the defendant do pay 

e to the plaintiff out of the said estate the maintenance which accrued due 
sjnce 29th June 1908 and the sum of Rs. 150 being the amount*of main-" 
tenance due for the six months prior to the said agth June, 1908. And 
it is farther decreed that if the wife and childron of the plaintiff cease 
to reside with the defendant the amoupt of maintenance payable to the 
plaintiff will be regulated so as to suffice for the necd of himself, his wife 
and children...And it is further decreed that the plaintiff shall be 
entitled to realise sums due as maintenance in execution of this decree 
and without fresh sult.” The decree was executed from time to time. 
The mother-in-la$ died on the 18th May, 1918. Thereafter applications 
for execution were made ia 1921, 1923, which were all ‘struck off. On 

"the 3rd August, 1925, the present application for execution of decree 
claiming Rs, 4618 and odd anaas was made seeking realisation from the 
estate of Radhika Mohan now inherited by his wife and his sister- 
in-law t 
Held, upon a construction of the decree, that no charge was created on the 

estate, . 


That the decree being a personal decree against the widow, after her death 
the decree-holder would not be entitled to any maintenance by execution 
of the decree referred to above. Radha Ballab Das v. Srimati 
Krishna Priyashi Dasya dee z ass 4s 

—— —., preliminary, directing in vestigation by the Commissioner to deter- 
mine the extent of Hability, when to be passed ; see Account, suit for ... 

—, reversal of—Miscarriage of justice on account ofi refusal iu to 
issue summons ; see Ejectment "- m 
—— — — , Betting aside of, on the gronnd of fraud—One of the t two available 
modes of procedure sdopted— Other mode can not have recourse to ; see 

@ Review T M v 








—, setting aside of, on the ground of fraud— Two available modes of 
procedure ; see Review m i - eae 
Decree for accounts, basis of ; see Account, sult for as se 
— ——e» for account, if can be passed in anticipation of determination of the 
lability, leaving to the Commissioner the determination of the liability ; 
see Account, suit for * m 5 5 ase M 
— —— for pre-emption obtained by is or more adsbacsnscheyersid of 
$ decree gn appeal—DAth of one of the respondents pending appeal—No 
substitution of legal representatives—~No adjqfication of rival claims of 
pr&emptorg—Effect on representativas ; see Pro-emption ns 
Deed of compromise—* Lineal descendant’, if includes female descendant ; see 
Document Em " m "m 
of trust, if valid— Debtors, cteditors and ah iidem. execution? 
e by—Sigaed by debtors and trustees but not by creditors—Agreement for 
e. 





245 


141 


594 


634 


. 
* 


Deed—(Contd. ) 


composition executed a day or two*before between certain creditors and 
trustees —AII the creditors did now sign the agreement ; see Jurisdiction 
Dependent relative revocation, doctrine of, when can not be invoked—No 
revoking clause in later will ; see Mutt a à -" 
Direction, after cramining complainant i in one case, to put up the case after" 
disposal of the counter case, if legal ; see Counter case T 
Discretion in making induction as to ascertainment of maintenance, when 
can be interfered with ; see Maintenance "s "T 
Dispossession from small portion of demised land, effect of— Lump cedit s 


see Rent, suspension of ... HT si 


Dispute concerning land—*One party in possession and the other trying n 


dispossess him j see Jurisdiction s. ove 
Division of hotding~Separate realisation of rent— Bengal ae enancy Act, 
Sec. 88 ; ses Sub division as e 
Document—Deed of dini o Lineal descendant — Female dites 
danis—Arrangements. 

By a deed of compromise a monthly allowance of Ra 300 was given to 
Srimati Mati Dai and her lineal descendants : 

Held, that the term ‘lineal descendants’ included all the descendants and 
was not restrict@d to male descendants. Every female claimant under 
the designation of ‘lineal descendants’ would have rights, Any arrange- 
ment made with one ofthe female descendants would stand. Bhim 


- 


2 


Nath Missir cv. Srimati Tara Dai es i 
——+——-, execution of-—Fraud and misrepresentation—Void or voidable; 
sae Limitation T. es vos T is 
———.—— , if copy of original— Copy of chitta, produced by witness— 
Statement that the document was with his father and after his death® 
with him—Document*used to be produced by him to settle dispute 
between the villagers ; see Ejectment i 
——— — , material alteration in—Suit on document ; see Limitation eee 
—— —  , restoration of, complainant—Accused acquitted of offence under 
section 411 Indian Penal Code ; see Document, possession of 
-—_—.—~-- , use of, in appellate Court—Trial Court using the document asa 
defence exhibit and dismissed the suit because of the terms of the 
document 3 see Admissibility ate "M 
——— , withholding of— Party, duty of ; see Burden of areo s 


~ ——-, requiring to be registered, not registered, effect of—Admission, * 


evidence of ; see Benamie in 
—— —— , resting upon facts, objection as 2s bo sdnieiii of, where to be 
taken ; fee Proceedings m . 
Documents, not filed at the firs? hearinf—Civil Procedure Code, O.1 là 
R, a~Leave, if to be granted — Documents, official recofüis; see 
Evidence os tes tas 
Bjectment—4A w- PE EE A to ejecd— Notice f` ejectmeni— 
Prestimption— Posting of letter containing notice te quit— Registered 
leiter— Receipt by some person on behalf of addressee—TFoint tenanta— 
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Ejectment—(Con?d), t 


Service of matice to quit upor ons joint mnani—Notice stating larger 
area. : . . 


- 1 e 
The power to sue in ejectment ordinarily includes power to take such 
action as may ebe necessary as preliminaries to the institution of such 


a syit. . S ° 


lf 2 letter properly directed containing a notice to quit is proved to have 
been put into the Post Office it is presumed that the letter reached its 
destination at the proper time according to the regular course of business 
in the Post Office and was received bf the person to whom it was ad- 
dressed. The presumption will apply with still greater force to letters 
which the sender has taken the preeaution to register a@d is not rebutted 
but strengthened by the fact that a receipt for the letter is produced 
signed on behalf pf the addressee by some person other than the hddres- 
sec himself. ° 

Ia the case of joint tenants each is intended to be bound and service of 
notice to quit upon one joint tenint is prima facie evidence that it has 
reached the other joint tenants. 

Where a notice to quit stated a larger area and no boundaries were given, 
it was not a defect which would make the notice bad in law. But if it be 
a fact thata part of the land of the tenancy was exclndeQ from the 
notice and from the suit and of such part the defendants are in posses- 
sion as tenants under the plaintiff, the latter cannot obtain a decree in 
the suit. Syed Bodordoja v. Aj§uddin Sarkar us m 

Bengal Tenancy Act (VIII of 1885 ), Sec. 49, notice under— 
Second appeal —Defect of procedure affecting merits of the case—Per- 
functory dealing with evidence regarding notice—Kabuliat, construction 
of ~Bengal Tenancy Act, Sec. 85, contravening, effect of — Presumption 
arising under the record of rights rebutied -Eniry 1 based on valid 
contract. 

In a suit for ejectment after notice to quit under section 49(b) of Bengal 
Tenancy Act, the defendant pleaded ister a/ia that he was not liable to 





. ° be ejected being aa occupancy raiyat as recorded in the Record of 


Rights. The Record of Rights was based ona Kabsliat which did not 
contain any clause entitling the plaintiff to eject the defendant but con- 
tained a term “Hq JAA” : 

Held,that the entry in the record of rights was not justified by the terms 
ofthe kabuliat ; that thestenant was an occupancy raiyat, 

That if by a kabuliat a permanent under-raiyati tenagoy was created, it 
could not be admitted in evidence as it contravened the, provisions of 
section 8 of the Bengal Tenancy Act and could not create a valid con- 
tract between the parties and so the presumpti6n arising from the entry 
in the recordeof of rights was rebutted. But ifthe lease be taken asa 
lease from year to year (^N WWW") the under-raiyat ‘was liable to be, 
ejected upon-notlce under section 49 of the Bengal Tenancy Act. 

Second appeal lies wherg there {s à defect of procedure affecting the merits 

“of the cage. 
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Ejectment—(Cend.) 

Perfunctory deallug with the questiorf of. service of notice under section 49 
of the Bengal Tenancy Act isa good ground which can be raised in 
second appeal, EBakubali Pandit v. Muhammad All 352 

Burden of proef —Nishar Pirottar—Issue of summons, if can be š 
refused at añy stage of the case—Appellate Court—Copy of document— 
Proper custody—Chitta—Title—Helding of Mela for a jew days— 
Boundaries stated in other document, 

In a suit for establishing the plaintiff's title and for ejecting the defendants, 
the plaintiff stated that the land was situated within the putni mehal 
and the defence was that the land was Niskar Pirattar : 

Held, that the question in such a case was, whether the land was within 
the geographical limits of the village belonging to the zemindary of which 
& putni was granted to the putnidars, the lessor of the plaimtiff's vendor. 
If the land was reafly within the ambit of the village, then the burden of 
proving that it was Niskar Pirattar rested upon the defendants. 

A Judge of a Civil Court has no power to refuse to issue summons at any 
stage of the case. The only thing tnat the Judgecan dois not to 
adjourn a case for the purpose of the production of the witness whu is 
sought to be summoned at s late stage of the case, The parties get 
summons issued at their own risk. They have to pay the costs. The 
Ju ige may fix a date for the witnesses to come to the Court according to 
the prayer of the party who asked for the summons. The case may be 

* disposed of before that date. 

Miscarriage of justice on account of refusal of Judge to issue summons, 

may be a ground for reversal of decree. 

^ Where the witness, who produced a copy of a Chitta, simply said that his 
father was a Morol (headman) and the document was with him and aftes 
his father it came int$ his possession and used to be produced by him to 
settle any dispute between the villagers : 

Held, that this did not make it a true copy of the original document ; that 
the proper custody of the document was not proved, 

The mere holding of a Mela for a (cw days in the year from what is known 
as Makar Sankranti day, even assuming that the Mela was held at the 

* — instance of Fakirs who looked after the foundation of the Pir Saheb, 
would not prove their title, 

For the purpose of identification of land, the boundaries described in leases? 
of land situated on two sides of the disputed land, given to third parties, e 
asthe land of the plaintiffs vendor, was taken into consideration. 
Abdul Bari Dewan v. Hrishikesh Mitra  ... v 545 

——— — — Estojpel — Evidence Act (1 of 1872), Sec. 1:0— sud tarmi- * 
nation of— Acquisition ef titte adverte te landlord —Order sending bach 
„the case for fresh trial, if proper. Md 

Sec. 116 of the Evidence Act does not contain the whole law of estoppel. 

The,tenant’s estoppel operates even after the termination of the tenancy. 

A tenant may show in an actlon of ejectment brought hy the landlord who 
put the tenant into possession of the demised premises, that the tie of ° 





— 
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Ejectment—( Con:a). P 


the landlord has determined. -But no plea can be set up of which the 
necessary effect is to dispute the title of the pomon who gave possession 
at the point of time of the demise. The tenant cannot say that the 
interest of the landlord was less in quality than what he must have in 
orden to put the tenant in possession of the entire property. P . 
In ah action in ejectment by the landlord a tenant cannot defend the suit 
on the ground that he had acquired an outstanding title adverse to the 
landlord. g 
Where the tria] Court framed an issue and decided it against the plaintiff, 
and the judge on appeal thought that it was not properly decided, he 
might reverse that decision if he chose, but he had no wghtto set aside 
the judgment of the trial Court and remand that issue for retrial. — . 
Mujlbar Rahaman v. Isun Surati (alias) Isub Mozem Azam ... ` 1 
Trespasser—Ce-sharer of a jeint property, if canwecover posses- 
sion of the tvhole—Eviction to the extent of his own share—Representa- 
tion of tenancy in a rent suit, a question of Jact—Interference by High 
Court—Second Appesi~ Civil Precedure Code (Act V of 1908), Order 41 
Rule 33—No appeal by dafendani—Competency of the Couri to make 
proper decree, 

A tenant in common is entitled to recover possession as against a trespasser 
to the extent of his share. 

Although a co-sharer ofa joint property can maintain possession of the 
whole of the Joint property ns against a trespasser, yet ho cannot recover 
possession of the whole from a trespasser in a suil for ejectment, 

A question as to whether in a previous reat suit the tenancy was adequately 
represented or notis a question of fact and the finding of the lower 
appa@late Court on that point cannot be interfered with by the High 
Court in second appeal. R 

An occupancy holding was held by the defendants and their co-sharers. 
The landlord brought a suit for rent against the defendants only without 
making their other co-tenants parties. A rent decree was obtained and 

. * in execution of the same the entire holding was put up to auction-sale 
and the plaintiff purchased the holding at the said auction-sale. Then 
he brought the present suit for ojecting the defendants. The trial Court R 
decreed the suit declaring plaintiff's title to 57-8oth share in the disputed 
land and directed that he do recover possession of the said undivided 
share with persons ownjng the remaining 23-8oth share in that land. 
On appeal the lower appellate Court modified the decree of the trial 
Court to this effect that the plaintiff could recover possession of 57-8oth 

* share in ghe land jointlf with the defendants : 

Held, that the lower appellate Court was competent to alter the decree 
under Ordes4: Rule 33 of the Code of Civil Procedure. Naresh 
Chandra Basu v. Haydar Sheikh Khan ... vee om 83 

» power to sue in, includes poyer to take Such action as may be 
necessary as preliminaries to the'institution of sucha suit ; see Ejectment * 555 
a sult for—Sale after satisfaction of decree—Adjusiment or 














— ioe. 





e a ` 
e 638 THD CALCUTTA LAW JOURNAL. [Vor. XLIX. 
em i e PAGE. 
Ejectment—(Contd.) » 


satisfaction of decree not certified te execution -Court—Fudgment-debtor, 
if can plead, in ejectment suit against him, invalidity of execution 
sale—Laches—Civil Procedure Code (Aci V of. 1908), Sec. 47, Ouar 
R, 2(3)— Remedy of judgment-debtor against decree-holdere-“‘Shall be 
determined by the Couri executing the decree —¥Furisdiction—Hxecw 
Hon sale—Fraud— Evidence Act (I of 1872), Secs. 40, 44. * 

An objection to an execution sale on the ground that the decree in execu- 
tion of which the sale took place wag satisfied prior to the sale cannot be 
pleaded by the judgment-debtor byeway of defence in a suit by the 
plaintiff as purchaser for possession of the property sold in execution of 
the decree, e ° 

A judgment-debtor cannot loose by laches his right to impeach the sale of 
property in, execution of decree, by allowing his objection [hat the decree 
was satisfied by adjustment—the adjustment not being certified to the 
Court by the judgment-debtor within 90 days prescribed by article 174 e 
Sch. I of the Limitation Act—dismissed for default. 

Order 21 rule 2 is to be read with section 47. of the Code of Civil Proce. 
dure in considering what consequences the legislature has intended to 
attach toa failure on the part of a judgment-debtor who has satisfied 
the decree, to get the satisfaction or adjustment recorded under order a1 
rule 2. * 

Clause 3 of rule 2 of order 21 of the Code of Civil Procedure is not 
intended by the legislature to be provisional. 1t is notintended asa 
means whereby the execution Court may carry out its work with celerity 
but subject to the judgment-debtor's right to set it all aside by appro- 
ffriate proceedings based on the ground of fraud or on other grounds. 

A judgment-debtor who has failed to have an adjustment recorded undg 
order 21 rule 2 of the Code of Civil Procedure can neither bring a suit to 
set aside the sate on tha footing of the adjustment nor apply under section 
47 for any such relief. The former courss is forbidden by section 47 and 
the latter by clause 3.of rule 2 of order 2t. He may bring a sult for 
damages for the decree-holder’s breach of contract or for recovery of the ° 
money paid under the adjustment. Whether damage be recovered or not 
the sale in execution will stand. 

A question between plaintiff and defendant as to whether the decree has 
been, satisfied or is a decree of which the plaintiff is entitled to have 
execution is one of a class of questions which ‘shall be determined” by 
the Court executing the decree, This means that the Court executing 
the decree is given exclufive jurisdiction over this matter as being one 
which relates to execution, e á . 

The ordinary rule on questions gf. jurisdiction is that relief which a Court 
cannot give to a plaintiff it cannot give atall. It is only ings Cour? 
which has jurisdiction to grant specific performance Or. rescission of a 
contract or,the setting aside of a conveyance that a defendant can make 
gota defence which depends upon his righteto-have such relief. 

One part of the purpose of section 47 of the Code: of civil Procedure is e 
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Ejectment—(Conid.). ` 
that as between parties and théir representatives the act of the Court in 
effecting a sale is to confer title to property end not merely tifle to liti- 
gation, Another part of its purpose is to ensure that execution matters 
, Shall be dealt with by the executing Court and on the principles laid 


dow@for execution cases, The prohibition of a suit isa provbion in ° 


* ai of the previous direction which means that questions within the 
scope of the section shall be determined in execution and not otherwise, 
Section 44 of the Evidence Act refers, not to all judgments, orders or 
decrees that may be put In evidence, buf to those only which are rele- 

. vant under sections 40, 41 or 42. 


Section 40 of the Evidence Act applies toa casein which the Court has 
jurisdiction to decide a matter and one party says that it should Bot do 
so because that mafter has been decided before. Lakshan Chandra 
Naskar v. Ramdas Mandal 


—À 


DII 


„ suit for— Tenant, if can defend the suit on the ground that he 
had acquired an outstanding title adverse to the landlord ; see Ejectment 
, suit for—Tenant, if can plead that the interest of the landlord 
who put him into possession, was less in quality than what he must have 
in order to put the tenant in possession of the entire property; see 
Ejectment os a wee sag an © 











——— 





, Suit for—Tenant, if can show that the title of the landlord who 

put him into possession has determined ; see Ejectment m 

, Suit for, by chairman of unregistered society—Suit on previous 

decree—Objection under O. 1 R. 8 Civil Procedure Code over-rnled in 
previous suit ; see Sult, maintainability of 

English mortgagee obtaining foreclosure decree in English bia Notado 

under notice to rebuild or repair — Mortgagor, being without fund, gave 

up possession to mortgagee before the expiry of 6 months allowed for 

payment in the mortgage decree — Mortgagee and those claiming under 

him remained in unchallenged possession for 45 years—Suit for redemp- 

e *tion 3 see Limitation ET sèi ve 


— 





re 


„Enhancement of sentence under section 271(2) Criminal Procedure Code, 
question which arises in a proceeding for ; see Sentence, enhancement of 

Enquiry, further, application for— Criminal Procedure Code, Sec. 203, 
order*under—Notice, if to be given to the accused ; see Notice 

Equity- Trial Court using the document asa defence exhibit and dismissed 
the suit—Plaintiff, if can refer the document in appellate Court; see 


Admissibility aa aid i ps 
Estate, inheriftd, if divested by adoption ; see Adoption " EN 

, Estoppel,-Agent, if and when can dispute” principhi’s title; ses Account, 
suit for we: "s d T hn 
———— Executor—Purchase at revenue sale of partitioned land ; see 
Possession, suit for ES m baa T "S 
—— — No appeal prefeered agatcat an order of appellate Const under 


section 475B, Criminal Procedure Code, directing a complaint to be x 


441 


357 


315 
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Estoppel—(Conid). 
lodged—Validity of proceeding dt the trial, if can be raised in appeal ; 
see Appeal ME, LOT E" si m 

— ——- — — Parties to agreement Title to office ; see Mutt T sae 

—_—_ Tenant—Termjnatign of tenancy ; see Ejectment 

————— and waiver—Covenant restraining alienation—Recognition oF 

transfer ; see Peimanent heritable lease d T 
Eviction—Title paramount Covenant for quiet enjoyment— English ee 
Transfer of Property Act (IV of r8$2), Sec. 108(c) and (m)—Evoiction 
by title paramount, essential of—Order of Collector under Sureey Act — 
Entry, nature of. é . 
The principle of eviction by title paramount does not depend upon the 
' covenant for quiet enjoyment. The covenant for quiet enjoyment at 
Common Law does not extend beyond the acts of te lessor or of 
petsons claiming. through or under him and the question of eviction by 
title paramount is entirely independent of any wider express covenant 
or quiet enjoyment which can constantly be found in leases. 

It is essential for the application of the principle of eviction by title para- 
mount that it should be made out not merely that the tenant has had to 
leave a part of the land demised, not merely that he has done so against 
his will but that he has done so at the instance of a person who hes a 
right to interfere with his possession. 

Section 108(c) of the Transfer of Property Act isa statutory form of cove- 
nantíor quiet enjoyment, Itis wider than the covenant in England 
which is limited under the Common Law because it is not limited to the 

* acts of the lessor himself or of a person claiming through or under him. 
It is the equivalent of an express covenant for quiet enjoyment commonly 

put in leases, e 

Sec. 108(c) of the Transfer of Property Act means that the lessor will be 
answerable in damages, if the event contemplated should occur. Ordi- 
narily the measure of damages would not be the amount or a portion of 
the rent, f 

Clause (n) of section 108 of the Transfer of Property Act throws a duty 
upon lessee in order that the lessor may, if he choses, protect his own 
interest and may be safeguarded against the results of a collusive evic- 
tion submitted to by the lessee. 

What is contemplated by the covenant for quiet enjoyment in section 108(c) 
of the Transfer of Property Act is lawful entry, éViction or interruptiorf 
of the lessee. What the lessor covenants is that his title is such that no 
lawful entry of eviction or interruption will occur. e 

One has to see when a man is dispossessed by the process of law Whether 
ho is dispossessed by his own fault or the defect of the title of his lésspr, 
It is necessary to determine whether the entry was an entry $a person 
having a better right than the lessor or whether it was wrongful or torti- 
eus act on the part of the person evicting, him. Until that question is 
determined, clause (c) of section 108 of the Transfen of Property Act is 
gf no use to the tenant." e 
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Eviction— (Conid,) 


The order of the Collector under the Survey Act declares possession as he 


finds it. Such order operates to prevent thé lessor or the lessee from 
disturbing that possession except by due process of law, But it does not 

* make that possession lawful as against the lessor or the lessee for any 
other purpose. Indu Bhusan Chowdhury v. TR Moza- 
mali Biswas - -— 


— —— by title paramount—Covenant for quiet "— ; see Eviction 





— by title paramount, principle of, application of ; see Eviction 


Evidence—Exciusion— Non-production. of document at the first hearing— 





Official records—Civil Procedure Cod® (Act V of 1908), 0s, 7, Il, I3, 
18—Decuments not in possession or power of the plaintifj —Finding of 
fact on evidence in qnother case. * 

The Indian Evidence Act does not make finding of fact arrivéd at on the 


evidence before the Court in one case evidence of that fact in another 
case. 


In addition to enabling the partles to a suit to apply for discovery of docu- 
ments, a matter regulated by order 11, the Code of Civil Procedure 
imposes certain obligations on parties to a suit with reference to the 
documents on which they rely. Under order; the plaintiff fast file 
with the plaint the documents on which he sues and also a list of the 
documents on which he relies, and under rule 18 documents which ought 
to have been and have not been included in the list cannot be exhibited 
without the leave of the Court, Further, under order 13 the parties at 
the first hearing must produce the documents in their possession or 
power on which they rely, and under rule 2 no document “which should 
have been but has not been produced in accordance with the requirement 
of this rule" is to be admitted in evidence without the leave of the Court. 
This rule of exclusion, however, only comes into operation when the 
documents on which the partles rely should have been, but were not, 


e «produced at the first hearing. The rule does not authorise the exclusion, 


when at the date of the first hearíng, the documents were not, in the 
possession or power of the plaintiff, and the plaintiff and his advisers 
did not know of their existence so as to enable them to inspect them and 
form ap opinion as to whether they would rely on them or not. 


Even here the rules of. exclgsion apply, and the documents cannot be 
filed without the leave of the Court, that leave should not ordinarily be 
refused where the documents are official records of undoubted authenti- 

* city which may assist. th? Court to decide rightly the issues before it. 
Kumar Gopika Raman Roy v. Atai Singh e one 


— — —- Statertent to which the signatures were appended Dotameit, 


copy of the priginal —Admission*, see Jurisdiction 


———- Statements contained in ,ritaisi-am.— Custom Misapponét by 


instances ; see Custom |. ... w iss us 


e one 


———— —, presumptive, of negligence ; see e Damages "T si 


in the trial—Un-cross-examined testimony of the prosecution 
. 
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Evidence —(Contd.) 5 : 
witnesses given in the Court of the Committing Magistrate ; see 
Sentence, enhancement of es s se 432 


Evidence Act, Sec, 2:— Solicitor ready to give formal evidence of what 
happened,erefreshing his hemory with the entry in his office diary—By: 
_ consent, diary read instead ; see Gift te sis e? 
———— —, Sec. 32(2)—Jama-Wasil-Baki papers, when need not be 
: corroborated 3 see Proceedings D 7 $i 
— —— —-—— —., Sec. 40, scope of ; see Ejectment... ss i 
, Sec. 44, Scope of ; see Ejectment one 
————, Secs. 68, 71—Morttgage bend attested “by 3 iinis Ons 
. witness called to prove and he resiled—Proving document by other evi. 
dence ; fee Limitation... ES s m * Reus 
, Secm 68, 70, 71—Proof of morlgake bond—One of the 
attesting witnesses proving hostile . and the other not called—Other evi- 
dence, if can be given to prove execution ; see Mortgage bond T 
, Sec, 70—AÀdmitting execution of different document; see 


Mortgage bond iis one a sis 
, Sec. 71—English lw Evidoadè of other witness, when 


— — 























introduced. 3 gee Mortgage bond ET vet tas eae 
——, Sec. 9o—Signature authenticating the copy to be genuine— 

Proper custody ; see Jurisdiction ‘as sea i tee 

s —, Sec, 116, if exhaustive ; see Ejectment -— As 
Examination of accused—Preliminary—Magistrate, if to record in full ; see 
e Accused, examination of su Vos T S 


Execution of decree for maintenance in favour of son-in-law, if can be exe- 
cuted against the representative of father-in-law, after the destbof 


mother-in-law ; see Decree, execution of s vis a 

Fact, question of— Adequate representation of tenancy in previous. rent suit ; 
see Ejectment E We tee 
Pacts found, if binding on second appellate ‘Court nue wrongly thrown on 
the other party ; see Partition —— .. c 
Finding of fact arrived at on the evidence’ — the "Costi in one case, if 
bí evidence of that fact in another case ; see Evidence ves A 
First Court of appeal, party in, what he expects—All objections to the decree 
to be considered ; see Proceedings . s Ves - 


Foreclosure decree on English Mortgage, if to be exacuted—Acquiescence—« 
Mortgagor under notige to rebuild or repair --Mortgagor, being without 
fund, gave up possession to mortgagee before the expiry of 6 months- 
allowed for paymentin the mortgage decree—Mortgagee ané those 

^: claiming under him remain@d in uffchallenged possession for 45 yearg— 

f Improvement by mortgagee ; see Limitation — .. ar Um 

*Forgery—Penal Code ( Act XLV of 1860), Sec, 4u— Using!—Document noi 
acted upon by Court—Document nobused | in evidence—Criminal Pre 


T cedure Code (Act V of 1898), Sec. 47ô—Complaint—Fudicial pro~ 


eedimg. ` e 
Where frog ‘some interest in or desire to assist the defence the accused 


16 
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Forgery—(Contd.). * A 


filed.a document for the purposes of the suit, in advance of a trial, it is 
using a document within the meaning of section 471 of the Indian Penal 
Code, whether the document is acted upon by the Court or not or used 
in evidence or nof. The wider the definition of the word ‘‘use,” the 

* better, as the use has to be fraudulent, ° ‘ 
` A reni suit was brought against accused Nos, 2 and 3 in the Court of the 
and Munsiff, The accused No. 1 in advance of that trial filed a &aóuliat, 


purporting to show that the defendants did not hold under the plaintiff f 


but under somebody else. The plaint was returned for presentation 
before another Munsiff, who tried the sult and dismissed it. At the trial 
the dabudiat was not used in evidence, Sometime later gn the applica- 
tion of the unsuccessful plaintiff the and Munsiff before whom the -docu- 
ment had been filed made a complaint under section 476 of the Code of 
Criminal Procedure against the two appellants and the third accused 
who was acquitted, 


It was contended by the accused that though there was an appeal against . 


every order under section 476 Criminal Procedure Code which resulted 
in a complaint, it was open to the person complained against not, to 
exercise his right of appeal at all and to argue before a Magistrate or a 
Sessions Judge whether the complaint was a good complaint or made by 
& proper officer or so forth : 

Held, that what the Criminal Procedure Code required was that certain 
proceedings should not be instituted unless there was a complaint. 
Whether there was a complaint or not wasa question which could only 
be agitated in the manner provided in the Code, 

That the document, though not used in evidence, was used by the first 
accused, within the meaning of section 471 of the Indian Penal Code, 

That the proceeding before the 2nd Munsiff was a judicial proceeding, 

That at the appellate stage of the case it was immaterial whether it was 
a judicial proceeding or not.. Jabbar Ali v. King-Emperor ie 

Gas, natural, user of—Lease of ofl well site—No production of oil; see 


e ‘Compensation ` sat or is ii N 
Ghee, adulterated, in a godown—Presumption—Humau consumption ; see 
* — Ghee m ss ds ^ i 


Gift—Complete or incomplete—Trusi—Invesiment of. legacy — Selicitors! 
evidemce— Koidence Act (1 of 1872), Sec. a1—Inierest —Damdapui— 
Appysbate and reprobate. o 

In this case all that was proved was a series of acts, such as the books of 

A’s firm showing her entering certain sums, not in any cash book as 

sums recelyed from and d&posited by B or on her account, but as credits 

under her grand-daughter’s name, which afterwards were divided by A’s 

directions among B's children long after her death, no charge for com- 

mission against B for loans m&de to debtors and credits. of interest 

Ieceived from debtors, no drawing of thg income by.B and no rendering 

of accounts and passing of correspondence 1 : 

Heh, that tpe gift was not a complete.one. 
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Gift— (Contd). e 
That every step taken towards propf of a gift-was in itself pro tanto a 
negation of a trust. . 


A laid out Rs. 90,000 in buying a house for B, which was actually bought s 


and in which she resided till she died. Onthe evidence it was found 

that the purchase money Was a part satisfaction of the legacy. At the E 
trial A's solicitors were ready to give formal evidence of what had® 
happened, refreshing their memory with the entrles in their office diary. 

By consent of counselthe diary was read instead, as if it had been 

formally proved. Thus, what was for the purpose of this case the ovi- 

dence of A's solicitors showed, that they were instructed to investigate e 
the title to the house in furtherance ofe investment of nine-tenths of the 

.legacy in its purchase. They did so; were satisfied ; and carried the 
purchase*hrough : . 

Held, that the evidence of the solicitors was not inadmissible under section 

-21 of the Evidence Act, . 

The contention was that the peculiar Hindu rule of damdaput being 
applicable to matters of contract was inapplicable to claim for the 
legacy : 

Held, that as the plaintiff had claimed to have the benefit of a course of 
business, under which, so far as the accounts of A's ‘business went, all 
the items were treated as invested in commercial speculations for B, he 
could not approbate and reprobate, nor could he, on finding that the 

* claim to the benefit of that course of business with its resulting con- 
tractus] obligations, was not sustainable, claim that A was a mere execu- 
trix, who had failed to apply assets which had come to her hands in 
discharging legacies and was nota merchant-banker, liable in contract 
to a customer for interest on the balance in her hands. Hariram 


Serowgee v. Madan Gopal Bagla ive um 335 
——, if complete—Entering certain sums as credits under donee’ 8 name—No 
drawing of income ; see Gift n. aes ^s A 335 
Giving another thing, effect of ; see Grant ` m sei 179 
Government Khas Mahal—Government, positlon of ; see Land in Western ana 
Duars p ss ces e E X 65 


*(]rant— Contract, how to be construsd—Antecedent communings—Antecedent 
contract, if controls subsequent comoeyance—Giving another thing, 
effect of—Bombay Land Revenus Code of 1879, Secs. 3, g8—Cultivation -- 

Jor agricultural purpose given up— Land used fombuilding. . 

When parties have entered into a formal contract, that contract must be 
construed according to its own terms and not be explained or interpreted 
by the antecedent communings which led up toit This is especially r 
true of a conveyance, There even, if there has been a formal antecedent 
contract, that contract cannot be looked at to control the térms of the 
conveyance ; much less can mere communinfh which could only show 
what parties meant to do but cannot ahow what they did. 

Whenever one person gives another something instead gf what he has got, 
both parties take the risk of whether the thing that is given willgkeop, © 
. 


3 
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Grant—(Conid,). ` 


or lose, or enhance its values Even an obligatlon to pay in currency is 
liable to that iisk. . ; 

The Bombay Land Revenue Code of 1879 Êy section 48 does not provide 
for an additiqnal assessment ; it only provides for an altered assessment 
todbe imposed according to rules, . : » 

The root idea of British rule in India is that he who has the soil must pay, 
not in kind like a proper title, but in money, a certain proportion of what 
he get8 from cultivation, and this money payment can be raised from 
time to time so as to maintain the proportion to the fruits of cultivation 

P which have increased. If therefore the cultivation for &gricultural pur- 

poses is given up and the land is used for building, the building assests- 
ment carries out the same idea, as being the equivalent for a certain pro~ . 
portion of what [ho cultivation of lands under these new conditigns might 
bring. Therefore, if the raiyat's agricultural assessmegt in virtue of the 

* grant of the village went to the grantee, the altered or building assess- 
ment also goes to him unless under the rules which the Government have 
power to make its destination is in some way altered, but the rules 
absolutely recognise the same right. 

Rule 6 of the Rules of 1907 says that the altered assessment shall be levied 
in the same manner, that is, as the agricultural assessment, is levied, 
and shall be credited to the holder or holders of the alienafed village or 
a holder in part. 

Before the grant the Government were the holders of the village asa 
whole entity, the sutidars being proprietors of their own respective plota, 
but in no sense owners, of the village. Then by the deed of 1847 the 
village was alienated (as alienated was meant in section 3 sub-section 20° 
ofthe Bombay Land Revenue Code) to the appellants : 

Held, that they were not the proprietors of the whole village, as there was 
still land on which assessment might be allowed when the land would 
come into cultivation, and that amount of assessment by the terms of the 
deed would go to the Government, This ownership was not an ownership 

. in esse but wasan ownership in posse. When the building assessment 
would come into being that assessment should come to the person to 
whom the agricultural amount which it displaced should go, Bomanji . 








Ardeshir Wadia v. The Secretary of State for India in Council... 179 
Granttr alleging transaction fictitious—Fraud carried out—Facts to be 
eproved ; see Benami e  .. ee Ae m ves 167 
High Court, jurisdiction of, in 1908 depended upon section 9 ofthe Indian 
High Courts Act of 1861 ; see Jurisdiction Es A. a 212 
^ Court, when can fake cognizance of suits for land ; see Jurisdiction |... 21a 
Court, when interferes with order ef acquittal ; see Acquittal En 129 
Hindu family-Presumption of union, when becomes weak; see Burden of 
proof ses - e ves 104 





family, rights of—Property originally the separate property of a 
Christian brother-jp-law and" afterwards of the Christian nephew of the 
*  plaimnjiff ; see Partition 4. os vd T we 98 
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; , e 
Holding, division of-—Separate realisation *of rent—Bengal Tenancy Act, 

Sec. 88 ; see Sub-division v vow "T E 289 
lliegality—Not giving reasonable facilities fog getting copy of the statement 

made under section 162 of the CodÉ of Criminal Procedure ; see Copy, 


order for - oes w m er wee vee 197 
* ———— Postponipg issue of process and directing enquiry or investigation e ý 
without recording reasons ; see Search warrant "ms ee * 164 


Indemnity—Agreement—Making over part of the premises—No assignment 
of agreement for lease—Liabilíty of assignee. 

An agreement for lease entered into by the Russa Engineering Works, 
Limited, the first respondent, with Mr. Cowasji, dated the 20th April, 
1920, provided for a leage for 20 years fromethe rst September, 1920,.of 
certain blocks. The rent was Rs. 1,000 during the first 10 years and 
Rs, 1500 during the remaining ro years. On the IOth July, 1920, 4a 
company called Ford Motors was incorporated. The Russa Company 
held all the shares of the Ford Motors except one, and one of the con- ° 
ditions of the incorporation was that the Russa Company should make 
over part of the premises, viz,, Judah Ezekiel Street property, to the 
Ford Motors, The Company made over the said property to Ford 
Company. So matters stood for about " year. During that term the 
Ford Motor Company devolved the property, making extensive altera- 
tions, paying rent to the landlord, and acting just as possessors with 
full title would have acted, but no assignment of the agreement for 

e lease of the property was made to the Ford Motor Company. 

On the 27th August, I921, the managing director of the appellants 
addressed a letter to the Ford Motors, Limited, stating that they ** were 
prepared to take over the Ford Motor Company as a going concern on 
the following terms." There followed the enumeration of the assets e 
taken over, including spage parts, machinery, tools &c. and item 8 was 
as follows: ‘* Judah Ezekiel Street property lease for ten years, April 
2oth, 1920, at Rs. 1,000 per month, and a further ten years at Rs. 1500 
a month," On the 7th September, 1921, the appellants wrote to the 
Ford Motors, Limited, that at the meeting of the directors of the Com- 
pany held on the 6th instant, * the correspondence between ourselves 

e was considered, and the following is entered in the minutes of the 
meeting: Consideréd correspondence with Messrs. Wearne Brothers,  . 
Ltd, who have made an offer to purchase the shares of Ford Motors * 
(Burma) Ltd., on certain terms contained in their reprpsentative’s letter ` e 
dated the 27th August, 1921. Considered draft of Managing Agents YOUR 
reply dated 2nd September, which was approved and confirmed.” 

Held, that the bargain between the appellants and the” Ford Motors, 
Limited, was complete ; that the appellants were bound to indemnify 
Russa Engineering Works against all liabilities under the agreemett for 

- ^ jease; that the appellants should pay..the Russf Engineering Works 
Rs. 3,000, being rent paid for April, May and June, 1923; that the 
appellants were liable to reimburse the Russa “Enginesrigg Works all 


i. sums which they had thereafter paid or should. pay to the landlord ° 
. 
*. 
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Indemnity —(Conid.) 


Mr. Cowasji under the agreement, for lease. Wearne Brothers 
Limited v. The Russa Engineering Works Limited A 


Indian Arbitration Act, Sec. 8(1) (b), applicability of—Appointment of! 


. two arbitrators by the parties jointly—One arbitrator refusing to act— 

e No provision for filling up of vacancy—Parties not filling the vacancy ; ; 

see Suit, stay of ^s W ove - ove 

, Sec. g—Appointment of two arbitrators by the 

parties jointly—One arbitrator refusipg to act—No provision for filling 
up of vacancy — Parties not filling the vacancies ; see Suit, stay of 

> Sec. 19—Court’s power to ogder stay of suit is 

discretionary—Discretion, how to be used ; see Suit, stay of G T 


——À 

















‘Indian Contract Act, if a Code ; see Partner 


Indian High Courts Act, Sec, 9—Jurisdiction of High Court i in toob see 
e Jurisdiction see - 
Indian Stamp Act, Secs. 14, fetes tien of time for PN 
charge of bill by mutual consent—Second instrument chargeable with 


duty ; see Bill of exchange see er 
Indian Succession Act, Sec.268—Probate Cod, if can iuf making 
inventory of properties on the application of party ; see Inventory aes 


Interence—Surrender of property in execution of mortgage &ecree—Order 
on a summons which was unopposed—Mortgagee to be putin posses- 
sion—Application for warrant for possession—Order for filing of suit— 
Suit fled—Written statement admitting delivery of possession ; 
see Limitation e ES bs ME vee 

Inherent jurisdictlon—Direction, after examining complainant in one case 
to put up the case after disposal of the counter case; see Counter 
case see Gi See 


Inherited estate, if divested by adoption ; see kiia. Ra eee 

Injunction, if cin be granted, for restraining realisation of rent in execution 
of future decree 3 see Limitation use aoe 

fusertion of name as tout—Procedure—Legal Pract itioners Ac Sec. 36; d 
Tout wera ess oo " E 

Inspection by complainant—Article8 brought in execution of search warrant ; 
see Scarch warrant qu oes - 


Invenéory —Zrobate Court—Power to make an pede lian Sucttsion 
e Act. (XXXIX ef. 1935), section 268—Civil Procedure Code (Act Ver 
1908), order 39 rule 7. 3 i 

Under order 39 rule 7 of the Code of Civil Procedufe the Court may make 
an omer for makinf an inventory of properties on the application of any 


$ party to a suit. è e 
A probate Gourt can exercise similar power under the provisions of sec- 


tion’ 268, Indian Successiow Act. Giribala Dasi v. Prokash Chandra : 


e 
Inventory of properties, order” to make ~Application—Civil Procedifre 
o Code, O. 39 R. 7 ; ses Inventory. 
Irregularity—Offence under section 54A. of the Calcutta Police Act tried 


19 


212 


484 


484 
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Irregularity —(Conid,) ‘ 
with one triable as warrant Te aaa to frame charge; see 
Document, possession of °, one see 506 
Jama-Waail-Baki papers, proof of Evidence Ad Sec. 32(2)—Corrobora- 
tion i see Proceedings on tee p 7o 
—————— papers, when can be proved without soccobofaliodss 
Evidence Act, Sec. 32(2) ; see Proceedings ie te 79 
Joint Hindu family— Property originally the separate property of a Christian 
brother-In-law and afterwards of the Christian nephew of the plaintiff ; 
sec Partition FA E ese - m 98 
—— tenant, service of notice to quit upon one, effect of ; see Kjectmeat — ... 555 
-—- undivided family, member of, it can make separate acquisition ) see 
Partition "m on vee T 93° 
Jote in Western Duars agreeing with over not to realis rent from 
Chakanidar more than 50 per cent of what he pays—Chakanidar agreeing n 
to pay more than that—Rent, if recoverable; see Land in Western 
Duars 2 we si s ose ae 65 
Judgment-debtor, if can challenge decree in a suit for possession—Sale 
after satisfaction of decree not certified ; see Ejectment — ... ^u 441 
——, if can plead by way of defence in a suit, that the decree 
in execution of wħich the sale toole place was satisfied prior to sale ; see 
Ejectment aes n m sse e 441 
, remedy of--Adjustment of decree not certified to execu- 
" tion Court within time 3 see Ejectment A one 441 
—————— ——, right of, to impeach the sale of property in execution of 
decfee—Objection as to adjustment of decree dismissed for default— 
Laches ; see Ejectment. eve E 441 
— — M —— —, who failed to have an a adfustiseuk - E indes O.a1 
R. a Civil Procedure Code, remedy of ; see Ejectment „u s 441 
Jurisdiction—Civil Court— Bengal Tenancy Act (VIII of 1885), Secs. 106, 
109—Scope of —Title by burchase—4Amandment of wrong entry in the 
e. 


Record-of-righis—Suit under section 106 —Withdramal of—Fresh suit 
Jer declaration of title based on right by purchase as well as right by 
e ad verse possession-—Suit how far barred under section 109, 

Tn a suit under section Io6 of the Bengal Tenancy Act for correction of 
the Record-of-Rights when the Revenue officer proceeds to decide the 
dispute he has to determine not merely whether certain words should or 
should not remain unchanged in the recorda but also whether the facts 
described by those words afe correct, 

The plaintiff purchased the disputed land from defendan®No. 3in 1996. 
In the settlement record of the Khas Mehal finally published in’ 1910 he 
was recorded ag occupancy ryot in respect thereof. In the Recerd-of- 


Rights finally published in 1918, the disputed land was recorded in the 


names of defendants Nos. 1 and a under.defendant No. 3. Subsequently 

the piZintiff lastitated a suit under section 106*Bengal Tenancy Act for 

correction of entry in the Record-of-Rights by writing the plaintifi’s 

namegas Nishardar in respect thereof and expunging those of the defen- 
. 
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Jurisdiction—(Contd.) ^ 


dants, but withdrew-from the suit with \jberty to bring a fresh guit. The 
present sult was for recovery of possession 6n declaration of plaintiffs 
tight to the land baséd on his purchase as well as adverse possession for 


-o the > statutory period. It was contended that the suit was barred under, 


segtion 109 of the Bengal Tenancy Act : 
Held, that section 109 of the Bongal Tenancy Act would operate asa bar 


only to the extent that the suit laid under section 106 Bengal Tenancy 


Act fell withia the purview of the Revenue officer's functions under that 
section and the present suit so far as the plaintifs title based on pur- 
chase was concerned was barred undey section Iog of the Bengal Tenancy 
Act. But the suit so far as it is based upon adverse possession for the 
statutory period was not barred under section rog. Brojo Mohua Pal 

v. Darsan Pal ° — .. in f 


PI m 


——— — Civil Court — Suit fer ejeciment— Madras Esfates Land 


Aet (I of 1998), Secs. 3(d), 6, 189 ~Admissibility in evidence —Esi. 

dence Act (Ief 1872), Sec, go—Ad mission —Siatement by deceased 

person — Prostamption—Grant, if of Kudivaram or Melvaram or beth. 
The appellants tendered in evidence à Telegu document, purporting to be 


& copy of two documents. The first was a document purporting to make - 


a grant of the village in question to the predecessor of the plaintiffs res- 
pondents for 6 pagodas, setting out the boundaries and signed by the 
grantors, The second was a Telegu translation of a Persian Dumbala, 
dated 1765 A, D. increasing the revenue to be pald by the holders from 
6 to 25 pagodas. The document contained the endorsement “Originals 
have been retained with us and copies have been filed 1358,” signed by 
the then predecessors of the respondents, one of whom was a plaintiff : 

Held, that the document was admissible a as evidence of the terms of the 
lost original. 

The document being over 30 years old and being ror from proper ` 
custody, the Court might presume under section 90 of the Evidence Act 


e *the signatures authenticating the copy to be genuine. 


The statement to which the signatures were appended viz., that the docu. b 


ment was x copy of the original was evidence as a statement made by a 
deceased person in & document relating to a relevant fact, and also as an 
admifsion made by a party and a predecessor in title of the parties. 

The document being admissible was secondary evidence of the terms of the 
original grant. The Court should therefore proceed, upon the footing 
that the express terms of the original written grant were before it and 


e 
* proceed tosconstrue them. 


No preswmption c could be made that an ¿nars grant did not give the kudi- 


294 


` 


saram or both the melearam and Andivaram were included. Each case  —— 


should be decided on its own circumstances t 


. A . 
?« . Held, on. the construction of the dtcument that the grant was of the °. 


aylvaram only : that the. village in question was an estate under the- - 


Madras Estates. Land Act, 1908, and that the Civil Court was, therefote,.. ' 
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Jurisdiction—(Ces:da.). 
precluded from entertaining the foit; for ejectment, V, Suthayya v. 
P. Subramanya Somayajulee  .. - on E 
— — —— ~ Complaint made by Magistrate of the first class empowered 
to hear appeal under section 407(2) of the Criminal Procedure Code, on 
appeal from order of Magistrate of the third class ; sse Appeal »" 

— M nme Criminal Procedure Code (Act V of 1898), Secs. 107, 145— 

Police report—Opinion of Sub-Inspector of Police—Map not on the 
record— Presumption. n 

It is the imminence of a breach of the peace as disclosed in the Police 
report which creates, jurisdiction in a Magistrate under section 145 of 
the Code of Criminal Procedure, It is the duty of the Magistrate upon 
all the materials before him to decide whether proceedings under section 

so 145 of the Code of Criminal Procedure are necessary or not, The Police 
report alone does-not give jurisdiction. 

The Magistrate based his decision upon a map which was filed in connec- 
ton with the original case under section 145. The map was not on the 
record but ^as referred to in the explanation which was submitted by the 
trying Magistrate to the District Magistrate i ` 

Held, that it might fairly be presumed that it was before the Magistrate 
when he madé his order, 

Per Sukrawardy, J : If one party is in possession and the other is trying 
to dispossess him it is a dispute concerning land. It would be a sound 
exetciso of discretion ifthe Magistrate has reason to believe that one 
party is in possession to pass prohibitory order against the party which 
"is trying to disturb the peaceful possession of the other party. It may 
be more proper to take preventive proceedings under section 145 even in 
such a case and maintain the party in possession than to bind the othr 
party under section 107 Criminal Procedure Code. 

The Magistrate is not bound to accept the version given by the Police 
beyond what he requires for the support of his order under section 145 
of the Criminal Procedure Code. If he is satisfied from the Police report 

. that there is a likelihood of breach of the peace concerning land he is 

e. entitled to draw up proceedings without accepting the truth of the whole 

of the Police report. Ahmed Ali Sheik v. Sabed Sardar - 

E ———— — Criminal Procedure Cede (Act V of 1898), Sec. 145—L ike. 

liheed of dispute at some future date. 

In order to give jurisdiction toa Magistrate to estesa the quasi Civi 
powers conferred upon*him by section 145 of the Code of Criminal Pro- 
cedure, he must rely for the initiation of the proeeedings upon such 
materials as would disclose the existence of a dispute likely to cause a 
breach of the peace. The dispute should be such that it is, likely «o 

cause à breach of the peace at the time when he proceedings are drawn. 
The section is inapplicable when there is an apprehension of a breach of 
tfe peace at any future time. W. Stewart v. Hubert:Hughes — .. 

+ inn Criminal Procedure Code (Act V of 1898), Sec. 18a—District 

Magistrate acting under revisional power—Furisdiction, question of, 
e 


PAGE i 
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Jurisdiction— (Cena), : 


how to be dealt vrifk—Transfeb of a case-eNotice—Preeeeding, quask- 
ing of, ij 7 
According to the Police report and tho case for the prosecution, a certain 
occutrence took*place in a certain char called char Gobindopur in the 
Sub-Division of Manickgunge in the District of ‘Dacca. Acconding to * 
the defence the place of the alleged occurrence lies in Agelmulia which, 
the defence alleged, was within the district of Pabna. The Sub-Divi- 
sional Magistrate of Manickgunge being of oplnion that there was con» 
siderable uncertainty as to the local arca where the alleged offeace was 
-° committed made an order under section 182(1) Criminal Procedure Code 
that the trial of the case be held at*Manickgunge, Th accused there- 
upon moved the Additional District Magistrate of Dacca who asked for 
a report from the Sub- Divisional Officer of Sirajgunge within the District 
of Pabna as to whether the place of occurrence, of whiclea description 
was supplied to him, lay within the District of Pabna or within the 
District of Dacca. The Sub-Divisional Officer of Serajgunge thereupon 
sent a report to the Additional District Magistrate of Dacca in which 
he stated that his Khash Mahal Officer knew the place of occurrence 
well and that Agsimulia was within the Serajgunge Sub-Division, The 
Additional District Magistrate then passed the following oder: “I 
think in the circumstances that I have no option but to act on this report 
and find that both the Sub-Divisional Officer of Manickgunge and the 
District Magistrate of Dacca are without jurisdiction. I therefore 
quash this proceeding being without jurisdiction and direct the opposite 
party to complain to or move the Sub-Divisional Magistrate of Seraj- 
gunge in the matter.” The complainant then moved the High Courts 
Held, hat (i) the Additional District Magistrate in the exercise of his 
revisional powers could not under the law quash the proceeding but 
might, if he agreed with the contentions of the petitioner, refer the 
matter to the High Court (ii) that to decide the question of jurisdiction, 
notice should have been given to the opposite party who ought to have 
* been heard in the matter and proper conclusion arrived at after bringing 
on the record materials adduced by either party, (iii) that the Additional 
District Magistrate should not have decided the question of local jwis- 
diction acting merely on the report of another Magistrate which in its 
turn was based upon some information supplied to that officer by some 
Kas Mohal officer unde» him. Kasim All gu v. Mahammad 
Tafajjal Hossain - + ee Ri 
em Criminal Procedure Cede (Act V or 188), Section 403— 
First triði and conviction fer criminal breach of trust in respect of 
certain items out sf a gross sum wfeniioned in the Police thalan— 
Second trial nd convictos for same offence in respect of three other 
, items out of the said gros? sum-—Legality—A Magistrate properly 
seised of a case—Superior Magistrates when cas take action therein. 
Where a Magistrate has once become properly seized of a caso by transfer" 


“or otherwise he is seized of the whole matter anda superior Magistrate 
e 
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Jurisdiction— ( Conta.) , 
cannot take action except under Chapter XXXI! Criminal Procedure 
Code or by withdrawal of the case to fils own Court. 

The principle underlying section 403 of the Code of Criminal Procedure 
has been extended to cases not falling strictly within the letttr of that 
section. ° ; s 

The accused petitioner was first tried by Mr. H. K, De, 4th Presidency 
Magistrate of Calcutta, on a charge of criminal breach of trust in 
respect of three items out of a gross sum of Rs. 3651-5-3 stated in the 
Chalan submitted by the Police. A Warrant was issued by the Addi- 
tional Chief Presidency Magistrate but the case was subsequently 
transferred to the Cofrt of the said Mr. H, K. De. The petitioner was 
canvicted on the above charges and was sentenced to undergo rigorous 
imprisonmefit for 3 months. Subsequently the petitioner *was brought 
up for trial again bfore the Additional Chief Presidency Magistrate 
for criminal breach of trust ín respect of three other items which were 
included in the gross sum ofthe former chalan though not covered by 
any of the three items which formed the subject matter of the charges 
framed in the first trial and was convicted by him in respect thereof 
and sentenced to undergo rigorous imprisonment for 3 months. The 
petitioner's objection under section 403 Criminal Procedure Code that 
be could not be tried again was overruled : 

Held, that although section 403 Criminal Procedure Code might not strictly 

+ apply toa case like the present, still the second trial of the petitioner 
in the above circumstances ought not to have been allowed to be held. 

But jt was not proper after the trial was over to hold that the conviction 
was illegal on the above ground alone. 

That it was Mr. H. K, De alone, as long as the case was ak re-transferred* 
(rom his file, who was Competent to deal with the second application. 

Per Syhramardy, F: Ifa person commits breach of trust of or mis- 
appropriates different sums of money he commits so many offences. But 
it is not desirable that he should be tried as many times when he could 
have heen tried for all of them at one trial. Sid Nath Awasthi v. 
The Emperor a 

——— ————— High Court—Indian High Courts Ad (24 sad. 25 Vici. c. 
104), Stc. g~—Letters Patent, Cl. 12—Suit for land— Land partly in 


the Original Civil Jurisdiction of the High Court, partly outside it—~ ^ 


Ne leave obtained previous to institution of suit—SWit, maintainability 
of—Objection as to jurisdiction takin for the first time before the Appal- 
late Court—Civil Procedure Code (Act V of 1909), segtion 21, if appli- 
cable to the original side—Properiy under claim sold away during*the - 
pendency of the suit —Characté of suit, if changed—Couri's jurisdic. e 
Hon—Deed of Trust in the nature of a composition deed signed” by the: 
debtors and the trustees but not by the creditors Validity. 

Clause 12 ofthe Letters Patent as construed by all the High Courts 
provides that as regards sults for lands the High Courtcan take cog-. 


nisance i£ the land is situate wholly within the local limits or where fho. - 
° 
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Jurisdiction—( Conid.) 


land is situate in part only within such Mmitsif leave has been first 
obtained and that as regards suits othér than those for land “the High 


e. 
Court has jurisdiction if the cause of action has arisen wholly within the 
e limits or where’ the cause of action hasarisen in part only within the 
limit if the leave of the Court shall have been first obtained r if the” 


. defendant dwells or carries on business or personally works for gain 
within these limits. . . 

A suit for the construction and enforcement of a certain registered Deed of 
Trust in the nature. of a composition deed for the benefit of the creditors 

id was instituted by the Trustees mentioned in the deed in the Original 
Side of the High Court. The proceedings began by wiy of originating 
summons taken out by the Trustees against the two debtors only who 
were executants tØ the said Deed of Trust, The trial Court refused to 
proceed with the matter as an originating summons and Girected on the 
“8th December 1924 that it should be tried as aa ordinary suit. Various 
other defendants were subsequently added and summonses were served 
upon them and the suit was treated to be one in which the various 
questions arising between the parties could be decided. It waza sult - 
for land part only of which was within the Ordinary Original Civil 
jurisdiction of the High Court and part consisted of Mofussil properties. 
No leave was obtained under clause 12 of the Letters Patent so as to 
give the trial Court jurisdiction in respect of the Mofussil Properties : 

Held, that the trial Court had no jurisdiction to entertain the sult as 

. regards the properties which were outside the ordinary original jurisdic- 
tion of the High Court. 

Held further, that although the above objection as to jurisdiction was 
presfhted forthe first time before the appellate Court it was ontertain- 
able under clause 12 of the Letters Patent, section 21° of the Code of 
Civil Procedure having no application to the present case. 

The jurisdiction of the High Court as it stood in 1908 when the Code of 

ee Civil Procedure was republished depended upon section 9 of the Indian 
High Courts Act of 1861. 

e The legislature by introducing section 21 in the Code of Civil Procedure in 
1908 did not intend to override the provisions of section 12 of the Letters 
Patent, although it had power to do so. 

The applicability of sections 15 to a5 of the Code of Civil Procedure to the 
Ofiginal Side of the High Court discussed. I 

At the time of the institution of the sult the Calcutta properties belonged 

e tothe Tristees, but supsequently during the pendency of the suit they 
were sold by the prior encumbrancers in satisfaction of the prior encume 
branes : 


: $ 
Held, that the sult did not cease to be a sult for land and the Court did 


not coase to havo jurisdiction on that account. 
The deed of trust or composition seferred to above was executed betweene 
athe debtors, creditors*and certain persons called the trustees, It was 


sigaed bj the debtors and the trustees but not by any of the creditors, . 


M. 
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Jyrisdiction—(Contd). ; 

An agreement for composition wase executed ohe or two days before 
between certain*creditors and trustges.°All the creditors mentioned thero- 
in did not sign the agreement. The debtors themselves acted upon the 
deed. "There was no question of insolvency : : 

Held, tiat the deed was a perfectly good deed of trust. * 

Per Pearson, F: Jurisdiction once itis vested in a Court is not taken 
away by subsequent withdrawal of such part of the property which is 
within its jurisdiction. Maharaja Manindra Chandra Nandy v. 
Lalmohun Roy ive x bes aa 

— —— Sanction to Misictip-c Appellate Court . confirming the 

order but remanding the case for specification of certain sections—Order 
wol objected te, effect of—Criminal Procedure Code (Act V of 1898), ^ 
Secs. 476, 537. 5 

Par Suhrawardy, F : "An appellate Court has jurisdiction under section 
476 B of the Code of Criminal Procedure to remand the case directing it 
tospecify all the sections of the Penal Code in its complaint under 
section 476. Such order of the appellate Court, if not objected to by 
way of revision, is fiaal between the parties in collateral proceedings. 

In the absence of any contravention of any express provision of law, section 
537 of the Code 8f Criminal Procedure cures the defect, if any. 

Semble: If the appellate Court in an appeal under. section 476B of the 
Code of Crifninal Procedure, acts in accordance with rules contained in 

* order 41 of the Code of Civil Procedure, it has jurisdiction to remand the 
case. 


Per Graham, fı The objection as to the legality of the proceedings 
shoüld have been taken long ago by way of appeal or revision. Mahen- o 
dra Nath Das v. The Emperor T. m 

— 7 Valuation accepted by other party and by Graci dilige 
of Chart—Appellate Court. requiring proof of valuation—Appeal dis- 
missed for non-production of document in proof of ica ast Act 
(VU of 1870), Secs. 7(0) (c), 9, ta. 

Where the District Judge sent round to the Subordinate Courts in the 

e District a’chart In which the valuation was set out of the various classes 
of land in the District 1 





Held, that tho issuing of such chart was a serious interference with the * 


Subordinate Courts’ judicial discretion and was unwareanted by any pro- 
vision of the Court-fees Agt. 
In the trial Court the suit was valued at Rs. goo and te valuation” was 


accepted both by the trial Court and the parties, The appeal tothe . 


lower appellate Court was valued at the same amount. The fearned * 
Judge being of opinion that section 7 (v) (c) ofthe Court-fees Act was 
applicable, asked both parties to produce a copy of the raiyati hhetion 
withig s certain period, which being nof complied with, the memo of 
appeal was rejected ; s 
Held, gt the order for production of copy was illegal. 
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Jurisdiction —( Cen:a). D 


That the order did not fall within any section of the Court-fees Act or of 
Civil Procedure Code. 

Per Cuming, $: That section 12 of the Court-fees Act had no appli- 
cation. » 

That, if the appellate Court was of opinion that «the value was wrongly 
Ssseased, it should have proceeded under section 9 of the Court-fees Act 
and should have assessed the value in the manner provided in that 
section, 

That the Court should have proceeded strictly according to law and not in 
the arbitrary or illegal way, 

That it was not in the power of the gppellate Court to cgll upon the appel- 
lant to produce evidence to substantiate the value which he had assessed 
upon the property in question. . . : 

That the appellate Coutt could not call a party to prove that the Court-fee 

* was what he the party alleged to be and on his failure to do so to dismiss 
his appeal for non-prosecution. 

Per Graham, F: The proper procedure for the Judge of the appellate 
Court to adopt was under Sub-section (2) of section 12 of the Court-fees 











Act. 

That the order of the appellate Court was without jurisdiction, Srimati 
Badarennessa Choudhurani v Ram Chandra Mala Dds ET 562 

of High Court in 1908 depended upon section g of the 
Indian High Court Act of I861 3 ses Jurisdiction aes ve aia 
—— — — 7, question of, ordinary rule on ; see Ejectment... vis 441 
Kabullat, construction of—Market value or value stated ; see Rent in kind ... 274 

, if acted upon—No payment of rent by tenant; see Landlord and* 

tenant one on ove one ate m 372 


Laches—Right of Judgment-debtor to impezch the sale of property in execu- 
tion of decree —Objection as to adjustment of decrea dismissed for default; 
see Ejectment ses — ind ont “u 441 
d, acquisition of—Value—Appeal to Privy Council regarding T€ 
of valuaticn, when maintainable. 
An owner of lands is entitled to the value to himself of the property in its 
actual condition at the time of expropriation with all its then existing č 
advantages and with all its future possibilities, excluding only any 
allvantage due to the carrying out of the scheme for the purposes for 
evhich the property wag being acquired. 
In appeals involving questions of valuation, the decree complained of will 
not be interfered with by the Privy Council unless some erroneous prin- 
ciple Wes been invoked or some important piece of evidence has been 
oyerlooked or misapplied. Atmaram Bhagwant Ghadgay o. The — 
Collector*of Nagpur á ae m 398 
—— , identification of—Boundarits described in lease of land situated on two 
sides of the disputed land, given to,third parties ; see Ejectment X 546 
——, suits for, High Coyrt, when ĉan take cognizance of ; ses Jurisdiction *.. , 413 
~*~ absolutely worthless but has a potentiality of being used for salt works— 
e 
. 
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Land—(Conid.). , 
Present market value of potentiallgg—No sale to guide 3 see Compen- 
sation á A 

Land Acquisition Act, Sec. ae of —Ó r to go bow 
calculated —Rent derived by landlord; see Market value... * 

Land in Westerg Duars—feteXar, ij entitled to demand rent from m 
under-lessees higher than 50 percent, of his own "rent Government 
khas mehal— Position of the Government—Temporarily setiled estates— 
Right of the Goverument. 

In Western Duars in the District of Jalfaigurl, A was a jotedar under the 
Government holding under a lease, clause 8 of which stated that A 
should not be entitled&o enhance the rent*of the chukanidar more than 
5Q per cent, of what A himself used to pay to the Government. B was 
a chukanidaf under A, In 1918 A purchased the chukanie in execution 
of a‘decree. In 1919 A let ont the chukani to L who executed a kabu- 
liyat agreeing to pay Rs. 115 a year as rent. In 1920 B purchased the 
land from L and the present suit for rent was lostituted by A against B 
claiming rent at Rs. 115 a year. A question was raised whether A had 


the right to claim rent more than what he had agreed to receive from a 


sub-tenant by the terms of the settlement : 
Held, that'in view, of the various enactments which have been passed 
and the rules relating to Western Duars, À was not entitled to recover 


from his under lessees more than 50 per cent, of the rent which he him- ` 


` o self üsed to pay to the Government. 

In Gotérnment khas mahal, the position of the Government is that ofa 
priyàte xeminder; whereas in temporarily settled estates tho Govern- 
ment has the right to make rules governing the settlements and its settle- 
ment holders. Banshidhar Dobey s. Budangal Das — ... € 

Land Revenue Bales Act, *Sec. 37 —Owner of a part ofa revenue paying 
estate obtaining his title by adverse possession, ft Hable for land reve- 
nue j see Possesaion, suit for 

Landlord and tenant—Kabuliat, din 9f Kabuliat, if acted dnas 
Ne payment ef rexi—Bengal Tenancy Act (Vlll of 1885), Sec, So 
Objection not taken in written statement. ; 

The mere fact that the tenant has not paid any rent after the execution of 


the Kabuliat, does not ‘go to show that it has not been acted upon or A 


wouid absolve him from his liability to pay rent under it. 

When an objection under section 6o of the Bengal Ténancy Act as to 
registration of landlord’s name under the Land Registration Act was not 
taken in the written statement : ^". 

Held, that the Court was not bound to take cognizance of the objection t in 
the appellate stage of the case Sheik Isab v. Guru Charan Shaga .. 


“Law, previous, when can be considered ; see Executiog sale, setting aside m m 
pe question of— Question as to division of "tenancy under section 88 of the |. 


z “Bengal Tenancy Act; see Sub-division ° ° e. avs 
‘Lease of oil well site—No production of oil— User of natural Vus 3 see e Coin 
pensatlon one 2 us " on i: 
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Leave to sue—Leiters Patent, Ol. (13)— Mogfgaged properties situate 
outside the jurisdiction of Court. *. . 
* Under clause 12 of the Letters Patent, no leave can be granted to mort- 
gageo to sue for enforcement of mortgage of premises situate outside the 
* territogíal jurisdiction of the Original Side of the High Court. e 
Tho practice of the Court for more than half a century to refuse leave 
in such a case, though the cause ef action arises in Calcutta, as at 
present stands, is not wrong. Satyabrata Sen v. Gopal Das Aurora 
& Co. m w (© e one 
Legal representatives of one of the pre-emptors, effect on—Decree for pre- 
emption obtained by two or more co &hsrers—No adjudieation of rival 
claims of pre-emptors—Decree reversed on appeal—Death of one of the 
respondents pending @ppeal—No substitution of legal representatives ; 


see Pre-emption - vee - A oe 
‘Lessoe’ and ‘lessee,’ use of the expression—Grant of grantor’s whole 
interest—Sub-term ; if created ; see Limitation vo 


Letter, presumption as to, reaching its destination at the proper time and 
belmg received by the person addressed—Letter properly directed con- 
taining notice to quit ; see Ejectment m ise 

~~, registered, presumption as to, reaching its destieation a at i dy proper 
time and belng received by the person addressed — Production of receipt 
for the letter signed on behalf of the addressee by some person other 
than the addressee ; see Ejectment R oon 

Létters Patent, Cl. (12)—~Mortgagee suing for enforcement at indue of 
premises situate outside the territorial jurisdiction of the Original Side 
of the High Court ; see Leave to sue "e » 

~s —, Cl. (12)—Objection as to jucisdiction taken in the sane 

late Court—Properties situate beyond the Ordinary Ordinal Jurisdic- 
tlon—No leave taken—Civil Procedure Code, Sec. 21; see Jurisdiction 

—, Cl, (12)—Suits for land, High Court, when can take cogni- 

zance of ; see Jurisdiction "^ iem 

» Cl. (12), effect of not taking 1 leave Sole Peds 
situate beyond the Ordinary Original Jurisdiction of High Court; sec 
Jurisdiction T isa a ed 

Liability to account—Account to be examined by Commoner in the pre- 
sence 6f the defendant ; see Account, suit for 

Limitatien—Addition of defandant~Added defendant proper but not 
necessary pariy—Limitation Act (1X of 1908), Secs. 8, 22—Epi dence 
Act (I of 139€), Secs. 68, eL 








e. 
— — 





A mortgage Wond was attedted by three witnesses. At the tne of the 


trial thee of the witnesses were alive. The plaintiff at the trial called 


one of the att&sting witnesses then alive and it was only when that - 


attesting witness resiled the plaintiff proceeded to prove the document 
by other evidence : EE 


Held, that this was a full compliance with the provisions of sedie 68 ad 
7? of the Rvidence Act. 


Section 23 of the Limitation Act applies to the case of a person who is 


» er 
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Limitation Contd.). 
nota necessary party but only 2 proper party to a snit and such a 
person cannot be added asa patty after the expiry of the period of 
limitation as provided by that section, 
A sult i is barred as regards person added as defendant ina mot tgage suit 


more than ta yoars after due date of repayment. . 


Before the plaintiff can avail himself of the provisions of section 18 of the 
Limitation Act, it is incumbent upon him to show that he had not been 
kept out of the knowledge by meansof fraud. Simply because he had 
come to know of the transferees from the mortgagor only a short time 
before the defendants were made parties to the sult, will not help him 
for bringing in the aid of the provisions of section 18. Hason AH v. 
“Gurudas, Kapali . ræ a i - ons 

—— —— Action of, frover— Limitation Act (IX ef 1908), Sch. I Arts. 48 
& 49—' Or —Fotnt-tert- Jeasor—Lessor and lessee—Encouraging wrong- 
dears—Sub-term, if created — Assignment. 

No sub-term is created by the use of expression ‘lessor’ and ‘lessee’ in a 
deed where the grant is of the grantor's whole interest. 

Article 48 and 49 Sch. Iof the Limitation Act are the only ones that 
apply to claims in respect of specific moveable property, Article 48 alone 
refers to ‘confersion,’ which is not split up into two classes, one dis- 


honest and the other not dishonest. ‘Conversion’ is referred to as one . 


of the modes by which specific moveable property may be wrongfully 
acquired, the others belng theft and dishonest misappropriation, The 
word ‘or’ in Article 48 preceding ‘conversion’ is equivalent to ‘or by’. 
Neither the fact that A is the lessor, nor the fact that he encouraged the 
wrong-doers, would be sufficient by itself to support a finding that hei is 
a joint tort-feasor with his lossee. Lewis Pugh Evans Pugh^ 9. 
Ashutosh Sen - on 

—— —— Application for ral PN under o. $4 R. 6 of the Code of 
Civil Procedure (Act V of 1908)—Sale of merigaged property — Time, 
when ruxs— Limitation Act (XV of 1877), Stc. 7—Liwmilaon Act (LX 
& 1908), Sec. 6, Sch. 1. Art. 181—Procedure, change of. 

A mortgage was executed in 1902 in favour of the father of the present 
respondent. The due date under the bond for payment of the mortgage 
money was I2th April, 1904. The original mortgagee died in Decembey, 
1905, leaving his minor son, the present respondent, his only heir. A 
suit was brought in 1906 by the plaintiff represented by bis guardian, 
praying infer alia that$in case the entire amount of tho mortgage be not 
fully satisfied by the sale of the mortgaged properties, then the balance 
might be realised from the defendant's other moveables and immovables 
as well as from his person. According to the usual practice than prevail. 
ing, the decree was made for realisation of the mortgage money in the 
first Instance out of the mortgaged property leaving it to the mortgagee 
te apply for a further decree. against the person of the mortgagor, if by 
the sale of the mortgaged property the entire money" was not realised. 
Jhe mortgaged property was sold on the 16th September, 1908 and as 
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Limitatlon—(Conéd,). $ 


considerable sum remained ducas balance of. the mortgage money, the 
mortgages, who attained majority on the 22nd September, 1923, made 
an application under order 34 rule 6 of the Code of Civil Procedure for 
a personal decree against the mortgagor : 

Held, thet the application was barred under Article 181, Schedule Isof the 
Littitation Act and section 6 of the Act would not help the applicant 
and the time ran from September, 1908. 

There is no vested right in procedure. 


Section 6 of the Limitation Act of 1908 cpt‘down the period within which 


° the infant was entitled to exercise his vested right but did not as a matter 
of fact take away that right. P. . 


Statutes of limitation cannot be considered as anything else, than mgtters ' 


relating to proceduré and ordinarily such statutes have their operation 
from the date fixed in the statute and govetns all matters brought before 
the Court after the commencement of the operation of the statute. 
There is, however, one exception which has been pointed out in the case 
of Gopeskwar Pal v. Tiban reposted in 19 C. L. J. 459. Khondkar 
Mokamad Sakh v. Chandra Kamar Mukkerji B T 


Bengal Tenancy Act, section 105, application under— Guardian 
appointed 2 months after the publication of the record-of-rights ; see 
Proceedings - E p m 


Grave doubt as to time of payment 3 see Burden of proof m 
e Limitation Act (IX ef 1908), Sec. 20—Part payment of prins 
cipal— Material alteration in document. 


Limitation cannot run from the date of part payment of principal under 
sectio 20 of the Limitation Act, when the fact of part payment of prin- 
cipal does not appear in the handwriting of the defendant who paid it. 

In the Hatchitta sued on the date of payment was altered from 1331 to 
1332: 

* ghia, that this was material alteration in the document and under no 
circumstances could the plaintiff claim any money on the basis of the 
. Hatchitia. Kall Kumar Poddar Banikya v. Pranballav Banikya... 
——— ——— Limitation Act (IX ef 1908), Sch. L Art, o9—Sutt fer coniri- 
bution—~ Time, when runt—Decretal amount, deposit ef, and acceptance 

by Court. n 

The limitation under article 99 schedule 1 of the Limitation Act, should 
be reckoned, from the date on which the money was deposited by the 

° plaintiff In Court and thé’Court appropriated it to the satisfaction of the 
decree, . . 











The plaintiffs and the defendants were co-sharers in a certain taluk. The 
landlord of the taluk obtained a decree for rent and the plaintiffs depo- 
sited the entire decretal amount ip *Cottrt on the 4th February, 1920. 
The money was actually withdrawn on the r4th February, 1920, A 
sit for comtribution against the co-sharer defendant brought on the 15th 
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Limitation—(Contd). ' 


February, 1923—the 14th February being a holiday—is barred.by limi-. 


tation under article 99 of the Limitagion Act, time running from the 4th 
February, 1920. Gohar Ali Hoviadar v Abdul Owahab Shikdar ... 

——— -—— Limitation Act ( IX of 1908), Sch. I. Art. 130—Brjnging suit 
for,rent, ifgttempt to disturb possession —Injumction, if valid —Rey- 
training execution of rent decree to be passed—Decision in section 105 
Bengal Tenancy Act ( VIII af 1885) procesding—No prayer for correction 
of enirg—No fraud —Res judicata. 

Mere bringing of suits for rent againata party is not an attempt to disturb 
his possession of the property in question, 

It is not open to a Cot to grant injunction restraining the defendant from 
realising rents in execution of any decrees that he might obtain. 

A suit was brought pfaying for a declaration that certain lands held by the 
plaintiffs were rengfree under the defendant, for confirmation of their 
possession and for injunction restraining the defendant from executing 
any decrees for rent which he might obtain in certain rent suits which 
he had brongt against them. They also alleged that the defendant 

_ landlord had wrongfully got the lands recorded in the Record-of-Rights 
VU as lgble to pay rent and then fraudulently got rent assessed for them 
under section 105 of the Bengal Tenancy Act : 

Heid, that the petiod of limitation applicable to the suit was 6 years 

a; under article 120 schedule I of the Limitation Act and the time ran 
against the plaintiffs from the date of the institution of the rent suits and 


" not from the date of final publication of the Record-of-Rights, as they. 


did not ask for the correction of any entry in the Record-of- Rights. 

That when the decialon (which was ex parte) in proceedings under section 
105 of the Bengal Tenancy Act was not obtained by fraud, the plaintiffy 
suit was barred by the principle of res ee Prafulla Chandra 
Basu v Kshetra Lal Sinha Roy m 

Limitation Act (IX of 1908), “Sch. L Art. 148— Batoppel— 

Acgquiescence—Suit fer redemption —English merigage—Decree for fore- 

closure—Possession given to mortgagee—Morigagee in unchallenged 

possession for over 45 ytars—Improvement—Admistion—A pplication fer 





6 .'. execution—Order for possession refused —Suit, institution ef—Writien - 


statemeut—No atlempt to redeem over 40 yéars, 

An English mortgagee obtained a foreclosure decree in the English form 
on the 15th July, 1875. The mortgage covered twa, properties G and M. 
The G property consisted of tenement blocks.in Bombay which the mort- 
gagor was under notice" from the Bombay Municipality to regair ot 
rebulld. Not belug in a position to find the necessarf funds he gaye up 
possession to the mortgagee fa 1875, ebefore the expiry of the six months 
allowed for payment in the mortgage decree. The mortg@yee an 
those claiming through him remained in unchdllenged possession for 45 
years until the present suit for redemption, was instituted on the soth 
June, 1931, and expended large sums in "improving. and rebuilding. 
The mortgagor executed the mortgage in his capacity of executor, and 
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Los m . Paas. 
Limitation — (Con?d,) , . 


in a suit by the beneficiaries in 1884 he stated in his written statement 

that almost all the ‘immovable properties “had been incumbered by the 

testator himself and could not be and wefe not redeemed, but on the 

contrary they were sold or taken possession of by the mortgagees in 

*  liqqidation of "their respective clalms under decrees of this Honourable 
Court." When the property was surrendered to the mortgagee, the 
mortgagor had no hope of redeeming them within the six months 
granted to the mortgagor by the decree. 

As regards property M, the mortgagee qn the 23rd July 1877 obtained an 
order on a summons which was unopposed that the decree of the rsth 
July 1875 should be executed by gutting the mortgagge in possession of 
property. When, however, the mortgagee applied for 2 warrant to put 
him in possession, he was dirécted to file a sult, whic was acqprdingly ` 
done. The defendant mortgagor in hls written statement pleaded that 

e hehad not appeared to show cause agalpst the order to give up posses- 
sion *'but delivered up possession to'the plaintif (the mortgagee) who 
thereupon took possession thereof and has since been and, still is in 
possession thereof, and of the rents and profits issuing thereout."? : 

Held, that as regards property G, the mortgagor acquisced in the position 
that the mortgagee was entitled to hold it as his own and that it 
was no longer necessary for the mortgages to execute thé fortclosure 
decree. 

That as regards property M, having regard to the written statement of the 
mortgagor and the fact that no further attempt was mgde to redeem the 
property for over 40 years, it might be concluded that the property was 
surrendered to the morigagee in execution of the mortgage decree. * 
Keshavrao Vasentras Vijayakar v. Nanabhai Sadanand cae 315 

Recovery of property—Inoperative insirument—Misrepresenta- 
tion and fraud—One instrument executed believing the same to be of a 
different kind—Tvransactien wid or voidable—Cancellation of the 
insirumeni if necessary for recovery of property—Indian Limitation 

a? Aci (1X of 1908), Art. gt, if applicable. 

"When it is established that the plaintiff by defendant's misrepresentation 
. and fraud was misled to execute a deed of transfere. g, deed of gift, Š 

believing the same to have been & deed of a different kind e. g. power of 
aBorney the transaction is void and not voidable only and Article 91 of 
the Limitation Act has no application to his suit to recover the property. 
Where an instrument is inoperative it is not necessary to set it aside asa 
* preliminary to the plaintiff's obtaining a decree for’ possession. Brinda- 

*. ban Misra Adhikdty v. Dhruba Charan Roy an 540 

z Second arbitration proceediag—Firng arbitration tione 

Time spen? in prosecuting in good faith the same claim before the 


— 








arbitrator who was without furisdiction ; see Arbitration — ... = 462 
— ——, statute of —Matters relating to procedure ; ses Limitation... 362 
—— — —, statute of, when becdmes operative ; see Limitation oa 36a 
—9— s, when begins to run—Application for personal decree after sale 

e. 
e 
. 
* 


Y. us d 





———, Sec, 6, Sch. I. Art. 181— Application un der O. 34 R. 6 by 
minor en attaining majority—Mortgage decree obtained by guardian of ə 
the minor, providing for realisation of balance, if not satisfied from the 
mortgage property ; see Limitation s eoe 
7 —, Sec, 14, Sch. 1, Art. 115, if applicable to arbitration pro» 
ceeding 3 see Arbitration m" o oes 
——, Sec. 18, applicability of—Knowledge ; see Limfation bee 
=- Sec. 20—Part payment of principal -Tjme, running of ; 
ses Limitation s one n ase is 
——~—— — Sec. 22-«Addition of person not a necessary bat a proper 
party, after the expiry of the period of limitation ; see Limitation 
———— — ——-, Sch. 1, Art. 48— Or conversion! ; see Limitation Re 
—— , Sch. I. Art. 91, if applicable—Execution of deed under 
fraud and  misrepresentation—Suit to recover property covered by 


— 











deed ; see Limitation oes - 
— ~—, Sch. I. Art. g9— Time, running of—Money, deposit af 
and appropriation of ; ses Limitation m T 


Il 





—, Sch? I, Art. 120—Suit for declaration that the defendent 
Rndlord wrongfully got the lands recorded in the regord-of-rights as 
E liable to pay rent and then fraudulently got rent assessed for them under 
section 105 Bengal Tenancy Act— Time, when runs; see Limitation 
——^4 Sch, I, Art. 148—English mortgagee obtaining foreclosure 
dectee in English form—Mortgagor under notice to rebuild or repair— 


paua 





Mortgagor, being without (und, gave up possession to mortgagee before * 


the expiry of 6 months allowed for payment in the mortgage decree— 
Mortgages and those claiming under him remained in unchallenged 
possession for 45 years—Suit for redemption ; see Limitation is 
‘Lineal descendant,’ if includes female descendant—Deed of compromise ; 
ave Document 
Madras Estates Land Act, “Secs. $4), 6, Me cines dni Rutten 
*or Melvaram ; ses Jurisdiction m - aes te 


Magistrate, superior, when can take action—Subordinate Magistrate pro- 
perly seized of a case by transfer or otherwise ; see Jurisdiction 


Magistrate’s explanation whether section 342 of the Criminal Precedure 
Code, complied with, if fin&i—Petition stating that the provision was 
not complied with ; «ee Accused, examination of e... v 

Maintenance—Ascertainment of—Widew's right to reside with her 
parent—Claim fer maintenance, when accrues—Change of residence. 


Maintenance depends upon & gathering together Of all the facts of the ; 
situation, the amount of the free estate, the past life of the married 
parties*and the famHies, a survey of the condition and qecessities and 
rights of the members, on a reasonable view of change of circumstances 
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of mortgaged Hun donde Procedure Code, Q. 34 R. 6.3 ste Limitas «+ 
tion m reg ^ - ape 36a 
Limitation Act, if E applies to arbitratiofl : see Arbitration sis Pa 462 
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Maintenance—( Contd. ) : 


Possibly required inthe future, regard) being had to the scale and 
mode of living, and to the age, habits, arante aud class of life of the 
parties, 

« There may be circumstances in which the past mode of life of the widow 
has been demonstrably on a penurious and miserly scale, or of the oth&r 
“hand, on a quite extravagant scale, having regard to the total income 
of the husband. But if the scale was suited to his own position in life, 
that is a sound point from which to start the estimate. 

The discretion exercised in making the induction should not be lightly 
interfered with. 

In the ordinary case, it is no part of the duty of a Hindu widow Choosing 
her own residence to furnish excuses which will satisfy a Court of law * 
that she has made a judicious choice, She does not forfeit her right to 
property or maintenance merely on account of her going and residing 
with her parents’ family or leaving her husband's residence from any 
Other cause than unchaste or improper purposes. 

Where the widow having remained in her late husband's home, and having, 
during that period accepted maintenance in fact and in kind, and she 
having thereafter changed her residence and gone to live with her father, 
her right to maintenance accrues from the date of change ef residence. 
Musammat Hkradeshwar Bahuasin Saheba s. Homeshwar 
Singh oe a a ae os E^. 579 

—————— —— Proceedings held in wrong disirict—Criminal Procedure 
Code (Act V of 1898), Sees, 488 Sub-sec. (8), 530 (m), 531. 

The order passed by & Magistrate under section 488 Code of Criminale 
Procedure is not vitlated merely because the proceedings were held ina 
wrong district. Section 531 and not section 530(n) of the Code of Cri- 
minal Procedure is applicable, as the Magistrate was’ empowered by law 
to deal with the application for maintenance under section 488, Sita» 





ram Kalwar v Sukia Kalwarin ise s SNC 205 

À Oeean ———, ascertainment of 3 see Maintenance PA jis 579 
— ; claim for, when accrues—Change of residence; see 

Maintenance ET as sea E m" 9579 


——— ——— —, decrea for, in favour of son-in-law—Decree against 
mother-in-law, construction of —Charge, if created ; see Decree, execu- 
gion of = ii s 267 
Map" not on the record but*referred to in “the  coiinsdoà submitted by the 
trying Magistrate to the District Magistrate— Derision in a proceeding 
" under Sec. 145 Crimenal Procedure Code, based on map—Presumption 
as to ifs presence bafore the Magistrate $ see Jurisdiction T 428 
Markef valueg-Firgt declaration including land belonging to another 
person—Second declaration, specifying the land to be acquired —Date ; 





see Compensation T on : su one 523 
Land Acquisition Act (I of 1894), See 2g—~Land subject go 
lease—Valse to tf seller. 


In calcufatiag the price of property which is subject to lease, under section 
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M 
Market value—(Contd.) 


23 of thé Land Acquisition Act, thetrent derived'by the landlord should 
be taken into cohsideration. . 3? 

In arriving at the market value of the property, it must be considered what 
the owner was actually receiving from the property and what frould be ` 
the argount of 4oss to him by the acquisition. 

The value to the seller of the property in its actual condition at the time 
of the sale should be taken into consideration, 

If the land which has been taken is likely, to continue to produce rent which 
is being paid for it, the rent does offer the basis on which the value will 
be calculated. 

The personal liability whith the lessor underfook by his covenant for the 
entire period of the lease , the chance of the lessor losing the income 
stipulated in fhe lease “after the expiry of the lessee’s life and the solven- 

cy of the lessee, should be considered along with ths income derived 
from the lease itself in order to arrive at the proper valuation of the 
property. 

Per Camesiade, f: At how many year’s purchase the property which was 
subject to a lease for a long term of years is a question which can only 
be answered by taking evidence as to the general custom of business with 
the purchasers. Swarnamunjuri Dassi v. The Secretary of State 


" ° PAGE. 








for India in Council iss. 54 
Market value—Potentiality —L and absolutely viban but has a potentia- 
* tity of being used for salt works -No sale to guide ; sce Compensation... 497 
— — value, ascertainment of-- Property under lease— Elements to be con- 
sidered ; see Market value pa - si ove ^ 54 
— — value, ascertainment of —Rent ; see Market value ee : 54 
— Jr value, ascertainment of— Value to the seller of property in its isl 
condition at the tíme of sale 3 see Market value ost 54 
value at the date of the publication of the second notice —First notice 
wrong in certain particular—Second notice ; see Compensation m 523 
value of property, how ascertained—Actual receipt and loss of owner, : 
by acquisition ; see Market value... ` 54 
——5 value or value stated —Dar-Makarari Kabuliat, contrato of ; see 
Rent in kind sie ane is eee 274 
Material alteration in document—Suit on document ; see Limitation eof] $57 


Mercantile references under contracts approved by the Calcutta Bailed Jute — 
Trade Asgociation—Arhbitrator to decide the dispute according to existing 


law of contract—Defence ;*see Arbitration E s v 462 
Misappropriating diffetent sums of money—Offences ; see firisdiction y. 378° 
Mohunt having a number of separate asthalg, if can iia for their divl- 

sin ; see Mutt ae * 321 


Mortgage bond— ros —One of the PM witnesses troving hostile sad 
the other not called—Other evidence, if can „be gion to prove execu- 
ton—Sividence Act (I of 1873), Secs, 68, 70, 715 : 
Of the four attesting witnesses toa mortgage bond, two were dead at the . 
date ef the suit, the third attesting witness turned hostile and did not 
e 
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Mortgage bond—(Coestd.). 
prove the execution or attestation and fhe fourth attesting witness was 
summoned by the mortgagee (plaintiff) but as he told the plaintiff that 
he would not depose so plaintiff took no further steps to examine him. 

. The plaintiff then called other witnesses who proved the execution, 
‘Defendant No. 1 admitted execution but stated that she régistered*it 
thinking it to be a power of attorney in favour of the plaintiff : 

Held, (Per Sack, F) that the execution of the mortgage could be proved 
by other evidence under section 71 of the Evidence Act. 

That as the admission was not clear and unqualified, section 70 of the Evi- 
dence Act was inapplicable, 

Per Mitter, F : It was not intended | by enacting section". 71 of the Evidence 
Act to depart from rule of English law that the evidgnce of the other ' 
witnesses should*not be introduced unless the absence of other witnesses 

2 is satisfactorily explained in the case when one of the two attesting 
witnesses has been called and has denied execution. 

In the circumstances of the cass when there was admission of execution by 
the defendant, section 70 of the Evidence Act was applicable and the 
admission was sufficient proof of the mortgage bond against the 
mortgagor. Ayenati Shikdar v. Mohammad Esmail m 347 

Mortgage bond, proof of—One attesting witness called to psove and he 
resiled—Document, if can be proved by other evidence—Evidence Act, 

Secs, 68, 71 ; see Limitation " s P x 16 

Mortgage deod—Consiruction—Remedy of morigagee— Transfer of Pro- 
perty Act (IV of 1882), Secs. 67, 68, 98, 

A mortgage deed, duly registered, was executed to secure an advance Of e 
Rs 30,000 carrying interest at the rate of 5 annas 1 pie per cont per 
month. Itstated that an eight annas share in certain villages had been 
hypothecated in lieu of the principal mortgage money and interest and 
in order to pay the annual interest on the mortgage money possession 
ovet the hypothecated property had been delivered to the mortgagee, 

e who, after paying the revenue, should appropriate the surplus profits to 

the extent of the annual interest ; that the mortgage money was to be 

repaid within 35 years and at the stipulated time when in Khali fast in 
the month of Jeth oratany othertime the mortgagors should pay 
money to the mortgagee the mortgaged property should become 
redeemed ; that the mortgagors should remain entitled to eject tenants, 
"to enhance rent, to culfivate land and to Issue leases and after enhance- 
ment and payment of interest, if there be left amy surplus or if the 
mortgagors pay &nyeyear or each year any amount of money then that 
money "should be deemed to have been paid towards the principal and 
inferest onythe poney paid should be deducted and that the mortgagee 
like the mortgagors, should posgess all the remaining powers during the 
period of his possedsion ș that if the diortgagors fall to pay the mortgage 
money and fail to redeem the mortage at the appointed time then the 
mortgagee should Wave power to realise the money due to him by sale 
of the’mortgaged property and that if the mortgaged property should be 
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t e 
666 i THH CALCUTTA LAW JOURNAL, [Vor, XLIX. 
n ° PAGE, 
Mortgage deed—{Conid.)- 


found to be insufficient to satisfy “the full demand then the mortgagee 
should be entitled to recover thẹbalince from the other properties of 
the mortgagors ; and that if on the claim of any person any part of 
whole of the mortgaged property were to go out of the mortgagee’s 
posdession tHen the liability therefor should rest with the mortgagors t 
Held, that the mortgage was a combination of a simple mortgage and a 
usufructuary mortgage and section 98 of the Transfer of Property Act 
had no application. : 
That when the mortgagors failed to deliver possession tothe mortgagee, 
the mortgagee was entitled under section 68 of the Transfer of Property 
Act, toa money decree and that if the money had become payable, 
under section 67 a dgcree for sale could be made. Lal Narsing Partab 
Bahadur Singh » „Mohammad Yaqub Khan mE in 
Mortgaged properties situate outside the jurisdiction of the Original Side of 
the High Court—Canse of action arising in Caloutta— Letters Patent; 
Cl. (12) ; see Leave to sue Sus sa 
Wisk = dreimire Adonta Rae Dadendewi zai: penal 


Law governing Mutts—~Mohuni having a number of separate asthals, if 


can provide for their division. 

When two partiesenter into an agreement, whether it be of compromise 
or in some other respect, each procures the advantage of the ageement 
from the other, and no further advantage need be looked for to support 
the agreement. As far as the two parties to the agreement are con- 
cerned, each obtaining for himself the benefit of an unquestioned title, 
prevented himself from questioning the other's title to his respective 
office. » 

Where there is no révoking clause in the later will, the doctrine of depen- 
dent relative revocation cannot be invoked, The' previous will can only 
be revoked by reáson of, and to the extent of, its inconsistency with the 
later will, and if the Iater will effects nothing the older will must stand, 

As to the power of a Mshsn? who has a number of-separate asthals, which 
by usage have all been held by one man, to provide for their division 

e between his successors or to saddle the property of one or more of the 

component as?ha/s with a reservation in favour of the others: ' -- 
Held, the essence ofthe law governing Mutts lies in the following of e 


custom or usage 3 frima facie such a separation would be improper, Se 


unless there are special circumstances justifying f. Ram Charan 
Ramanuj Das Mohantes. Gobinda Ramanuj Das Mohant. 
Mutts, law governing psse Mutt a3 oe * . e" 
N. W. P. Land Revenue Act, Seg. 32 Clu (a) and explanation—Person in : 
possession of proprietory rights under & Meee i dE f° 
proprietors ; see ced if lies ^" .. ai . 
— » Sec. 4o—Disputes about catries in register 


miainiininod under CI. G see Appeal, ilies e n” 
—— —— $ Sec. 40—0Order made by the Boar of Reyer 


nuez-Appeal to Privy Council 3 see Appeal, if Hes." . — .. sae 
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N. W. P. Land Revenue Act —S«c, 40, order of the Collector under— 
Remedy of unsuccessful party ; see Append, if lies ; a 
Negligence, good evidence for misconduct or gnismasagement ‘a the Rail- 
way Company ; see Damages 


IS WS 


" presümptive evidence of ; see Damages... " 
Negotiable isstruments Act, Sec. 87— Material alteraton-—-Altefation of 


ue date—Office docket made in the corner ofthe bill; see Bill of 
- Exchange De es 





» vee rey vee 


North-West Frontier Province Regulation VII of 1901, section 27— - 


Custom, the first rule of decision — Proof of custom—Absence of specific 
instances—Value ef entries in rivaj-i-am-——Daughter’s daughter, 
succession of —Arora Sikhs of Peshawar—Civil Procedure Cede (Act V 


ef 1908), Order 32, Rule 4—Appointment as guardian ad-litem of ` 


person having adverse interest, effect of. 

Under the North-West Frontier Province Regulation VII of 1901, section 
* a7, custom isthe firstand primary rule of decision in all questions 
regarding (inter alia) succession. There is no presumption created by 
the section in favour of custom 3 on the contrary, itis only when the 
custom is established that it is to be the rule of decision, 

A custom could properly be proved by general evidence as to its existence 
given by members of the community, without proof of specifie instances, 

Statements contained in the rivaj-i-aee (orin the manual of Customary 
Law issued by authority) form a strong piece of evidence in support of 
the custom, even if unsupported by instances. 

Among Arora Sikhs of Peshwar Town, by general custom, a daughter's 
daughter succeeds to the inheritance in the absence of a daughter's son. 

Quare, whether a compromise entered into on behalf of a minor defendant 
by His guardian ad /item and duly approved and sanctioned by the Court 
as being in the best interests of the minor (see Order 32, Rule 7, Civil 
Procedure Code, 1908), could afterwards be impeached by such minor 
and invalidated on the ground that he had not been properly represented 

ein the suit, merely because the Court had (contrary to the provisions of 
Order 32, Riile 4 0f the said Code) appointed a guardian ad litem 
whose interest was adverse to that of the minor. Musamat Vaishno 
Ditti n Musammat Rameshri 
North-West Frontier Province Regulation, Sec. dosi Coton, Sn 
rule of decision—Presumption, if created in favour of custom; see 
Custom tas s 


— 


—, Se. 29 —Questions iati 


e ing succession, how selved ; see Custom id a. ssi 

Notlce—A£5lication for further enquiry—Criminal, Procedure Code (Act V 
of 1898), Segs. 293, 436 —Proviso—Allowing accused te cross-examine, 

.Per Suhrawardy, F: No not[re need be given tothe accused when an 

application is made for further enquiry after an ordér under Sec. 20$ 

Criminal Procedure Code has been passed. e. 

` Per Graham, J: Thé accused cannot claim to be entitled as of right 

to notic8 when an application is made for farther enquiry, 





— —— 
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33 


38 
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Per Suhravardy, f: A Magistrate acts illegally in allowing the accused © 
to Crossexamine the witnessesin angenquiry held under section 203 
Criminal Procedure Code, This ilfegal act does not create a right in the 
accused to appear at every stage of the proceeding. e 


Per Gratiam, F? Inan enquiry under section 203 of the Code of Criminal ° 
Procedure, the accused has no Jecus standi. Nawsher (AH) Pra» 
manik v. Hazratulla Pramanik Sd "m d. 432 

—— Provisional appointment of schol mpster—Dismissal—No contract— 

Personal decree against Secretar y—Coniract Act (IX ef 1873), Sec. 235. 

The opposite party, who was a school master, was.appointed by the peti- 
tioner, who was the Secretary of the School, provisionally as a teacher 
in January 1933 on a pay of Rs. 45 a month and Joined his post, In 
the following March the Committee -resolved that owing"to financial 
stringency they could not kesp certain masters on the staff and so they 
determined that the opposite party's services be dispensed with. On the 
24th July the Committee finally dispensed with the opposite party’s 
setvices resolving that he would not be required after the 16th August. 
He then on the 16th August ceased to work and was paid up to that, at 
the rate of Rs. 45 a month. He claimed that he was entitled to some 
notice and that he got notice on the 8th August. There was no written 
contract between the parties as to the period of notice necessary before 
the opposite party’s service could be dispensed with : 

Held, that the opposite party was entitled to a reasonable notice, 


That in the circumstances of the case he was entitled to three months’ pay 
in fleu of a reasonable notice. 


That as the Committee recognised opposite party as one of the staff, thee 
case did not come undewsection 235 of the Indian Contract Act. 

That the decree should be against the Secretary and the Committee of the 
School instead of against the Secretary, the petitioner, personally, 
Bhupendra Mohan Pal Choudhary v. Jatindra Chandra Bose ... 1Q1 


—— to quit, if bad—Exclusion of part of the land of the tenancy; sse s 
Ejectment one E oo oe T 555 

— to quit, if bad—Notice stating larger area—No boundaries given; see 
Ejectment - m" "1 555 

—— to quit, stating larger eta cite boundaries given ; see Ejectment "- 555 


Objection as to adjustment of decree dismissed for defa@it—Laches—Right ° 


of juplgment-debtor to impgach the sale of property in execution of 

decree ; fee Ejectment m - e * uns 4 
——— —— at the appellate stage of the case, as to non-registration of lafid- 

lord’s name, under section 60 8f the flengal Tenancy Act, if, to bee 

allowed ; see Landlord and tenant .. > " on 372 
as to perfunctory dealing with question of service of ties under 

sectiog 49 of the Bengal Tenancy Act, i£ & gfoynd which can be raised 

in second appeal ; see Ejectment Bes © m $52 
MID as to validity of imposition of personal tax against three perschs 
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' Objection—(Contd.) i 


jointly, if can be raised for the» first time jn second appeal; ses Tax, 


assessment of wee ^£ 
. 


[I 


— — —— to execution sale—]udgment-debtor,) if can plead by way of 


defence in a suit, that the decreo in execution of which the sale took 


place*was satisfied prior to sale ; see Ejectment 


, Occupdhey ralyat—Tesiamentary gomer—Bengal Tenancy ‘Act (VU of . 


^. 


1885), if exhanstive—Tenani’s right as against third party—Right 


of the raiyat in the holding. 


An occupancy ralyat holding a non-transferable holding, has a right to 

° make a testamentary disposition of his holding as he has to transfer it 
subject to the limitation mentioned im the Bengal Tenangy Act. 

The Bengal Tenancy Act does not Jay down all the incidents of an occu- 


pancy right: — , 


As the Bengal Tenancy Act by its preamble shows that M amends and 
tonsolidates the law relating to landlord and tenant, it was beyond its 
scope to deal with the law as between the tenant and a third party. 
The Act does not invest the occupancy raiyat with any particular right as ` 
against a third party nor does it take away any right which he may 


have under the general law. 


The right of a raiyat in his holding is co-extensive with the right to any 
other immoveable property. The right to bequeath is one of the inci- 


express enactment. 


dents of dwnership and it cannot be taken away or restricted except by 


. The fact that section 26 of the Bengal Tenancy Act makes the occu- 
pancy right heritable and does not refer to the question of devise, does 
not consequently justify the inference that the legislature did not intend 
to m&ke the occupancy right bequeathable, Daksha Bala Dasya v. 


Raja Mondal De m 


— — — — — holding a non-transferable holding, if can will away his 


holding ; see Occupancy ralyat 


e Offences—Misappropriating different sums of money ; 


Office, title to—Agreement—Estoppel 3 see Mutt 
e Oll, if includes gas ; see Compensation 


vos ave 


see Jurisdiction 


—— well site, lesse of—No production of oll—User of idil gas; see 


Compensation s ES 


Omission as to description of plaintiff as Receiver, offect o, on di^ or 


proceeding ; ses Proceedings wae 


e 


Onus probandi—Unnatural and forced construction upon (the iei facts of 


— probarfli, where applies ; see Burden of proof 
Order of «ppellate Court remanding & cafe direcfing the lower Court to 
specify all the sections of the Penal Code in its complaint under S. 476 
Cr. P. C., effect of—Order, not objected to, by way gf revislon collas 


teral proceeding ; see Jurisdiction ^ 





* Order net complied with ; see Jurisdiction 


family life and develqpment ; see Burden of proof V 


*- 


of the appellate Court for production of copy of raiyati  Khatian— 


va 


374 


t. -Although time cannot run against a claim. to partition goint family estate 


: I I 
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Order—Order passed in favour of dead person, effect of ; see Dead person . 48a 
passed agalust a dead person, effect of ; see Dead person wn ® 482 
-—— refusing to sot aside the abatement gof an appeal, if appealabloe j see 
Appeal in Wa 2 oon i d UT imr a uh 538 
Ostensible transferee, having title in the tenure, if can compel landlord to " 
treat, him as tenant ; see Suit, if for rent ens pn if 192 
Owner of a part of a revenue paying estate obtaining his title by adverse ° 
possession, if liable for land revenue—Land Revenue Sales Act, Sec. 
37; see Possession, suit for ice +e w be 112 
~— of land entitled to what value ; see Band, acquisition of 398 


Partitlon—ZBwrden of proof —Family property—Separate property of a Chris- 
tian—Cession—~Secoral appeal—Onus wrongly thrown on the other 
pariy—Facts found, if binding on second appellate Cour t. 

In a suit for Partition, "the enus ison the plaintiff to establish that the 
property is partible end that he has an interest. 

When the property is not, and never was, inthe full sense, family pro- 
perty, but was originally the separate property ofa Christian brother- 
in-law and afterwards of the Christian nephew of the plaintiff, ueither 
of them could becomea member of a jolnt Hindu family. The rights 
of the Hindu family over the property must depend on some cession by 
the owner. " . 

When the Courts below threw the onws upon the defendant of proving that 
the properties he claimed were hia own, instead of placing it upon the 

e plaintiff, there is no question of fact so found that can be binding upon 
the appellate Court on a second appeal; and that it is necessary to 
consider what is the true position, Peddi Reddi Jogi Reddi v.. 
Panem Chinnabbi Reddi E $i 

Joint and undivided family governed by Milakekara Tas Spirae 

~ dequisition—Burden af proof —Time, running of —Right to mortgage 

challenged — Presumption. 

- A member of a joint undivided family can make separate acquisition of 
property for his own benefit. Unless it can be shown that the business 
grew from joint family property, or that the earnings were blended with 

-:- joint family estate, they remain free and separate. 

*The burden of proving in an action for partition of joint family property 

* that any particular item of property is joint, primarily rests upon the 
plaintiff. Circumstances may readily cause the onus to be discharged. 





unless there has been definite exclusion, yet the fact that in 1905-when 

‘7 the sppellant's right to mortgage his share of the house, was challenged, 

' , hetoak no steps, strongly suggests that at that. time when eviddhce 
might have been more readilf availatfte he had no great faith, in thee 
value of-his claim. K. L. S. V. E. Annamalai Chetty v. K. L° s. V. 
E. Subramanian Chetty oes ee Sis i 

m Partition Act (IV of 1893), Secs.e 4, *8— Defendant treated as 
plaintiff — Second appeal —Order refusing to pass an order Jer sale. 


¿CA second appeal lies against an order passed by first appellate Coert 
° 
e 


93 


` Partition —( Conid.) 


. } f . 
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refusing to pass an order for sale, againstfan order of the first Court 
allowing sale ; the order passed by the first gppellate Court is a decree, 


The dual capacity. of a party in a partition suit does not preclude even a 
e defegdant who claims a share in the dwelling howse from being, treated 
ag plaintiff for the purpose of section 4 of the Partition Act. Sreemati" 
Satyabhama De v. Jatindra Mohan Deb E de 136 
—-—, suit for—Burden of proving a particular item of property is joint; see 
Partition ons toe X L 93 
, Partition Aet, Sec. 4—Defendant claiming a share in the dwelling house ; 
seo Partition . æ 5 T3836 
, Secs. 4, 8—Second appeal, H lies sgainct an Peder passed by. : 
the first appellate Court refusing to pass an order for sale; see Partition. 136 
Partnor—Lia bility of—Promissory mote, execution of —Dissqjuifon of part- 
sership—Notice—No igtimation to creditor—Re-sxecution of promissory 
note with variation after dizsolution—Coniract Act (IX of 1874), 
Secs. 264—Centract Act, if a Code. 
The Indian Contract Act is not a Code, ` 
Although section 264 of the Contract Act occurs in a fasciculus of sections 
directed to partnership, the fasciculus is not exhaustive of all questions 
which can be raised in connection with partnership. g . 


The appellant wasa partner ofa firm of H. P. W. & Co, On the 3rd . 
April, 1923, that firm along with W. W. Mills, Limited, granted in res-  ' . 
pect of a loan a promissory note for z lacs of rupees with interest atc 
7X per cent. in favour of the respondent. On the 12th September, 1923, 
the firm dissolved partnership and the appellant retired. The firm 
contigued to do business under the same name and by the deed of 
dissolution a certain interest in the business was securedto the ‘appellant ' 
though he was no longer a partner. The retirement of the appellant 
from the firm was advertised in the Gaiette and in four other news- | 
papers but no intimation was sent or conveyed in any way to the 


Pig respondent, 








On the 3rd April, 19d; the old promissory note was cancelled and a new 
promissory note given by the Company and the firm for the same sum of 
2 lacs, interest on the note running at 83 per cent, : 


Held, that as no express notice of retirement having been given to the 
esios dnt, the appellant was liable on the. second, promissory note. 
Jwala Dutta R. Pillani v. Raja Bahadur BansiI Motilal ui 485 
~——, liability of—Promisf&ry note, execution of—Dissolution® of partner- - 

3hip- NO: ‘notice to creditors of diasolutign—Re-gxecution | of promissory 

note-After dissolution p see Partner . zoo E cune --,. 485 
Partnership, dissolution of—Promissory note, execution. of—No_ notice to. 

creditors of dissolution—Re-execation of promissory nofe with variation 

after dissolution—Contract Act, Sec. 264 $ see Partner see , ov 485 
Party, appointed Receiver, effect of—Party to suit—Right of proprietor « of 


property-in-reapect of which he.is appointed Receiver 5 see Proceedings, e, — 70 
e. 
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Party, in possession of important documents or informations, duty of ; seg 
Burdon of proof XS ase ose eee 308 
in the first Court of appeal, what” he expects—All objections to the o 
decree to be considered ; see Proceedings - 70 


Penal Code, Sec. 149—Number of people setting out to cause iun in circum- . 
stances which they well know rendered it probable that some one or, 
other of their party would go further and deal & blow which would result 





in death—Charge ; see Copy, application for... m ose 197 

» Sec. 471—Usi nga docugent—Filing document in advance of 
a trial—D ocument not used in evidence ; see Forgery ay - 193 
Person, when can be py in the list of touts, j see Tout ous o 118 


Personal tax, imposition of, objection as to validity of, against three persons 
‘jointly, if ean be raised for the first time in second appeal : see Tax, 


assessment of > one one 383 
Person having title in the ten ure, if can v coda landlord to treat him as 
tenant—Ostensible transferee 3 ses Suit, if for rent 132 


Permanent heritable lease—Covenant against alisalisics Beciguilion. * 
transfer by lessor—Suit for recovery of possession, $} mainiainable— 
Absence of stipulation for re-entry, effect of--Transfer of Property Act 
CIV of 1882), Sec. 10. 

In 1876 P's predecessors granted a permanent heritable lease to one B in 
respect of land purported to be used for habitation. After B's death, 
the land was enjoyed by his widow M. In 1913 M transferred the lease- 
hold right in the land to one A. In 1918 A's son transferred it to D, 
In the lease granted to B there was & covenant that the lessee should ° 
"hot be entitled to transfer the lease. P then brought this suit against 
D for recovery of possession ofthe land on the allegation that the cove- 
nant in the lease was broken and that D was a trespasser on the land. 
It was found by the lower appellate Court that A the transferee from M 
was recognised by the landlord : 

Held, that the sult by P was not maintainable on the ground of estoppel 


and waiver. * e 
Held further, that in the absence of any stipulation for re-entry by the 
. lessor, the covenant against alienation ie not enforcible, . 
Under section 10 of the Transfer of Property Act, a condition reatraining 
a permanent lessee from alionating his interest is altogether void in lay, 
Khetra Nath Bakuly v. Sheikh Baharali ". ds on 89 
Plaintiff, description of, as Receiver, omission as to, effect of, on suit or 
proceeding ; see Proce8dings Si ns - 70 


Possession and mafisgement of father of an infant daugMter 5 see s Belen ds 467 
+, suit fer— Adverse possession gf part of revenus-paying estate— ` 
Pariitisn—Lands adversely possessed, forming part of iwa revende- 
pajing enales—Prosumpilog—Salo for arrears of retenme— What 
pasies—Bengal Land Revenue Sales Aci, (XI of. 1859), Sec. 37— Tha& 
sthtements, if admissible—Hsteppel. > 
The owner of a part ofa revenue-paying estate obt&ining his itle by e 
adverse possession, remains liable for land revende fixed on the “estate 
.e 





Possession—(Cenid), 





. ) . 
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under section 37 ofthe Land’ Revenus S&les Act. He may, if 


desires, have the portion’ of the estate Which passed to him by adverse 


possession, separately assessed to land revenue ; but, if he omits to do 
so, it continues to form part of the security for the whole land revenue 


ofi thé estate and to be liable to be sold under the said section 3%. e 


The" Court can take thas statements into consideration in dealing with the 
question whether a certain land forms part ofa certain estate. 

The plaintiffs as the executors of the estate of their father sued the defen- 
dant, father’s brother’s widow, to recover certain lands which formed 
part of a permanently settled estate described as Towzi 1240, which the 
father of the plaintiffs purchased at a revenue sale of this towzi for 
artears of land revenue in the year 1908. 

In 1899 there had béena partition in thefamily of the plaints? father 

and of the defendant’s deceased husband, and by the partition decree the 
"lands allotted to the widow (appellant) included the lands claimed by 
the plaintiffs, in the present suit, The suit lands formed part of estate 
No. 1240, The lands in dispute were known as J., which was entered 
both in the defendant's estate, Touzi 659 and In Touzi 1240, which was 
purchased by the plaintiffs’ father for arrears of revenue due on another 
estate : . 


Held, that the plaintiffs as executors of their father were not estopped 


from suing for them. Sreemati Krishna Promada Dasi v. Dhiren~ 
dra Nath Ghosh ae i sa ive " 


, if disturbed —Bringing suit for rent; see Limitation... we 


recorfling reasons ; if legal ; see Search Warrant ose sae 


Power to sue in ejectment includes power to take such abtion as may be 


necessary as preliminaries to the institution of such a suit ; see Ejectment 


Practitioner, duty of— Death of one of the respondents pending appeal ; see 
e Pre-emption ve e $e m : 
Preeemption—Suit decreed in favour of four personi =Appral agains the 


vt 


decree— Pending appeal, one of the respondents died—Appeal decreed— 
Legal representatives mot brought on the record—Hfect of appellate 
decree — Rffact on legal representatioss—~Pleader for respondent, 
duty of. 


Where the custom of pre-emption obtains i in a village, every co-sharer ie 5 


a right to pre-empt a stranger purchasing land in the village. . When 


several co-sharers desif to exercise this right, and there ait differences. - 


between them as to their shares or prigrities, they may join as plaintitfs 
in a Suit for pre-emption against the stranger purchaser, and may obtain 


—— —, suit for—Inoperative instrument, if to be set aside ; see Limitation e — 540 
Postponing issue of process and directing enquiry or investigation without 


in that suit a decision, not only as to their right to pro-empt, but also; as.. ` 


to their rival claims and a decree, as provided in Order 20 Rule 14(a) 


of the Code of Civil Procedure in accordance with which each , pre-e 


eempting plaintiff willbe entitled in default of the others to pre-empt 


alone. On the other hand, two or more co-sharers may simply sue the » 


i3 : l 
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Pre-emption—(Coenid). 
sttanger-purchaser for pre-emptien, as in tht present case, without ° 

: asking the Coart to adjudicate on thgir rival claims, and may obtain a 
decree for possession on depositing the pre-emption money in Court. 
The effect of that decree is to establish, as against the defendant, the 
right of eachsof the plaintiff co-sharers to pre-ompt him and to entite 
them to possession on depositing the pre-emption money, leaving them 
to adjust their shares and priorities among themselves, these being 
matters In which the defendant has no concern so long as the pre-emption 
money is secured to him. . 


è . PAGE. 


If the defendant files an appeal from such a decree asis passed in the e 
present case, making all the plaintiffs respondents, and one of the res- 
pondents dies before the hearing of the appeal and the appeal abates as 
against him under Order 22 Rule 4(3) read with rule 11 of the Code of 
Civil Procedure, b&cause his legal representatives have not been brought 
on the record within the time limited by law, and the appeal is heard 
in the absence of the legal representatives of the deceased respondent, 
and the decree ofthe first Court is reversed and the suit dismissed as 
against all the plaintiffs, the legal representatives of the deceased respon- 
dent against whom the appeal has abated, are entitled to exercise the 
right of pre-emption which the decree of the first Court established in 
his favour against the defendant, that is a right to pre-empt the whole. 
A stranger-purchaser cannot be required to submit to a partial pre- 

*  emption nor is he entitled to demand it. The money deposited in Court 
should be made over to the stranger-purchaser with the consent of all e. 
tpe other respondents and on default the zuit is to be dismissed, 


A practitioner who appears for several respondents, one of whom dies 
before the hearing of the appeal, owes a duty to the Court to bring to 
its notice, if he is aware of it, the fact that one of the respondents for 
whom he has entered appearance, is dead and no longer represented by 


him. Mohammad Wajid Ali Khan v. Puran Singh ex 141 
—— samen, custom of—Right ofco-sharer— Purchasing land in village 3 u^ E 
see Pro-émption ae ves a I4 


—w——————, suit for, against the stranger Doielas cé Several co-sharers 
desiring to exercise the right of pre-emption—Differences esto their 
shares or prioritles—Decree, as provided in O, 20 R. 14(a) C. P. C. p 


seo Pre-emption aid Mas © I 
Preliminary decree directing biralta by the ‘Camuilesionse to deter- 

mine the extent of liability, when to be passed ; see Account, suit gor ... 245 
Presidency Magistrate, if to record the examination of th® accused in vi i . 

sog Accused, examination of e E ose 261 


Presumption—Decision based on map, ina — under se&ion iis 
Criminal Procedure Code—Map not on the record but referred to in the 
explanation submitted by the trying Magistrato tothe District Magis- 
traté 3 seg Jurisdiction = T 428 
Human consumption—Adulterated Ghee in a eines j see Ghee * 502 
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Presumption— Inam grant, if gives Kudivaram or Melvaram or both ; see 
Jurisdiction ewe " LECT - 566 
é Parties agreed to refer a dispute, to arbitration—One NOR 
brings a suit to have the dispute determined by Court ; see Suit, stay of 19 
—— Right t mortgage challsnged—Evidence not readily available ; 
see, Partition - - ea id m 93 


it AE Settlement Khatian against the plaintiff—Defendant, if to 
establish the limits of tenure within the Zemindari of the plaintiff; see 





Res judicata m - s wi 285 
" —— Writer dead at the time when” Jena Wa sil-Baki papers pro- 
* duced ; ses Proceedings s 70 


LÁ —— ag to letter reach ing its desfination at the propé& time and being 

received by the person addressed—Le tter properly directed containing 

notice to quit ; see Ejectment " m 555 
—— arising from entry in the sesso es if rebiftted — Kabuliet 
showing creation of permanant  under-ralyati tenancy, contravening 








section 85 of the Bengal Tenancy Act ; see Ejectment - 1 352 
—— of jointness—Hindu family ~ Presumption, when becomes weak ; 
see Burden of proof gi - - oe 104 


—— 





of jointness — Property odane in a certain single line—Dizso- 
ciation from another line —Proposing no facts of Jointness ; gee Burden 


of proof on on we se € i 104 
Presumptive evidence of negligence ; see Damages ae ES 551 
Principal in possession of all accounts—Machiner y of Court, if can be . 

. employed for examining his accounts ; see Account, suit for Me 245 
—— —— and agent—Agent, if can dispute principal’s title; see Account, ‘ 

sult for sis ET E - aa s 576 
—— —— sfhd agent— Obligation to account, when ceases; ses Account, sult 

for ass eee se * 576 
Probate Court, if can order fakio inventory of properties on the — 

tion of party—Indian Succession Act, Sec. 268 ; see Inventory as 484 

e Prgcedure—Vested right ; sce Limitation ^N a 362 
-* — -—, defect of, affecting merits of aa Scie appeal; see Ejectment 352 

. =——— to be followed where the appellate Court thought that the decision 
of issue by the trial Court was improper ; ses Ejectment E *1 


Proceedings—Zengal Tenancy Act (VII) of 1885), Secs. 7, 105~Applica- 
Hon by landlord for settlement of fair and equitable rent ~ Proceedings, 
institution of—Receiver® appointed under O. go R. 1 Civil Procedure 
Code ( Act V of 1908), if cam institute proceedings under section 105 
Bengal Tenancy Act, o without leave of the Court appointing kim 
Omissio as to description of plaintif as re ceiver, effect. of—Party 
appointed receiver — Purchaser from Peceiver continuing the proceed- 
ing —Initial defect —Procetdings under Sec. 105 B. T, A. governed by 
Civil Procedure Code— Guardian, appointment of, after time, effect of— 
Application under S. 105 B, T. AS nature of—Requirement of Sec, 705 
P T. A, — Party in dirst Court of appeal—Fama-wastl-baki papers, 
* proof W—Hevidence Act (1 of 1873), Sec. 32(2)—Admissibllity of 
e 


s t 
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Proceedings —(Centa). " 
evidente—Objection, where io ba hade—Presuinption that the writer is” 
dead—Proportion of rent to be paid by tenure-halder. . e 


A Receiver appointed under O. 40 R. 1 of the Code of Civil Procedure, 
can institute proceedings under section Io5 of the Bengal Tenancy Act, 


for¢he settlement of fair end equitable rent, without the leave of the A 


Court appointing him. Such proceedings are taken in course of proper 
and due management and for the improvement of the property. 

The omission as to the description of the plaintiff as Receiver does not 
render a suit or proceeding incompetént, if underthe letter of appoint- 
ment.he has the power to institute the suit. The proceeding was insti- 
tuted in the course of the management of the property over which he 
was appointed Receiver. 

If & party is appointed” Receiver, he does not lose his character as a party 
to the suit nor a feMiord does he lose the right that he possesses as pro- 
prietor of the property in respect of which he is ap pointed a Receiver. 

- By appointing a Receiver the Court takes upon itself the management of 
the property during the continuance ofthe litigation. The proprietary 
right or interest in the property is not transferred from the rightful 
owner either to the Court or to the Receiver appointed by it. 

There is no bar in, law to the proprietor dealing with his property though 
a Receiver may have been appointed in respect of it with certain reser- 
vations with regard to the right of the Court to manage the property 

* through a Receiver. 

'.'The strictness of the rule asto the necessity ofthe leave of the Court 
tq, bring or defend the suit applies more appositely in the case of 

- appointment of a.person who is not a party to the suit or who is not 
interested in it.” . 

The initiation of the. proteedings under section 105 of the Bengal Tenancy 
Act even without the leave of the Court is not absolutely void but 


ı . can be, subsequently sanctioned by the Court appointing the plaintiff . 


as Receiver. i 

During the course of the proceedings under section Ios of the Bengal 

Tenancy Act and before they had terminated, the original plaintiff G 

:* had sold his interest in the property to the respondent M who continued 
them up to the finlsh : ` 

Held, that whatever defect there might have been at the iastitution of the 
proceedings, had ceased to affect them when M became the proprietor 
and continued the proceedings i in his own name. 

When once an apffication under section fos of the Bengal Tonagey 
Act is properly made, further proceediggs are governed by the Code of. 
Civil Procedure. . œ 

The fact that a guardian ds ascot after : a monfhs from the publication 
of the record-of- rights will not render thg application under section 105 
of the*Bengal Tenancy Act barred by- limitation. ie. oh vat 


An application under section 105 of the Bengal Tenancy Act or eyen a seit i 


, 
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Proceedings—(Conid ). 
under section 106 of that Act, is in the nafure of continuation of proceed- 
ings in connection with the preparatior of ecord-of-rights. 


The requirement of the law aslaid down in section 105 of the Bengal 

* Tenancy Act, is satisfied, if the application is made by a party to the 

wecord-of-rights against a party in whose favour an entry has béen made" 
inthe record-of-rights, 

A party in the first Court of appeal expects that all the objections which 
he has taken to the decree should be cpnsidered by the appellate Court 
in the same way as they were considered by the trial Court. 

Jama-wasil-baki papers may be proyed in evidence under section 32(2) of 
the Evidence Act without any corroboration. 


Where admissibility, of a certain document rests upon facts whi#h need 
to be proved, the proper place to take objection is the tal Court where 
* the document is admitted. 


Where the evidence was that the Jama-wasil-bakl papers were of the time 
ofthe previous landlords which came into the hands of the present 
applicant under section 105 of the Bengal Tenancy Act after his pur- 
chase, that many of the Gomasthas of the previous landlords were dead 
and the Court was not in a position to ascertain as to whether the papers 
were written by any of those persons and there was nothing to show that 
the papers were in the hand of any one now living and these papers were 
about 45 years old : 

Held, that a Court of fact might presume that the writer was dead at the 
time they were produced. 

Under section 7 of the Bengal Tenancy Act the profit left to the tenure- 
hold$r should not be less than Io percent, The proportion generally 
paid to the landlord and tenant is 4o per cent. to thelatter and 60 per 
cent. to the former. Jubbar Ali Sardar v. Manmohan Pandey .. 

Proceeding at the trial, validity of, if can be raised in appellate Court—No 
e appeal against an order of appellate Court under section 476 B, Crimi 
* nal Procedure Code, directing a complaint to be lodged ; see Appeal ... 
Process, issue of, postponing and directing enquiry or investigation without 

recording reasons, if legal ; see Search warrant 56s 
Promissory note, re-executlon of, with variation after dissolution—Partner 
before dissolution, liability of—Partner executing promissory note before 
dffsolution of partnershig—No notice to creditors of dissolution ; see 
Partner m one m m "T 
Proof of mortgage bond—Qne of the attesting withoases.. proving hostile and 
the othe? not called—Other evidence, if can be given to prove execu- 


tion e see Mortgage bond Dri 9 aus ES "m 
Property, market value of, how ascertained—Actual receipt and loss of 
owner, by acquisition ; see Market value w 7 ses - 





, Originally self-acquired, hew becomes joint property ; see Benami 


— — ——, transfer of, pepding suit —Sult, if sult for land ; see Jurisdiction... 


Proferties,esome situate within and some beyond the Ordinary Original 


70 


342 


212 
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Properties—( Coni), 
Jurisdiction of High Court--Effect af not taking leave under Cl. (12) of * 
the Letters Patént-as to properties situate beyond ; see Jurisdiction — ... 212 
Prosecution witnesses, statement made by, before the committing Magis- 
trate, copy of, when to be asked 3 see Copy, order for ue. e ise 197 
Question ef fact —Tenancy in vicia rent sult was adequately represented 5 * j 
see Ejectment sm x - is sé we 09 83 
of law—Question as to y division of tenancy under section 88 of the 
Bengal Tenancy Act ; see Sub-division m kis is 289 


Receiver appointed under O, 4o R. 1 Civil* Procedure Code, if can institute 
proceedings under S. 105 B. T. A., for settlement of fair and equitable 
rent, without the leave®of the Court appointing him ; see Proceedings ... 70 
—— —~, appointment of—Court, what undertakes—Proprietory right or 
interest in fhe property, if transferred from rightful, owner ; see 


Proceedings > w - yo 
-—— ——, appointment of—Proprietor’s dealing with — Pro- NV 
ceedings om m 70 


Record-ofe-rights, entry in, Prebaumddh atising iom, if rebutted—Kabnliat 
showing creation of permanent under-raiyati tenancy, contravening 
section 85 of the Bengal Tenancy Act ; see Ejectment "n 352 
Redemption, Suit fog—English mortgagee obtaining foreclosure dires i: in 
English form—Mortgagor under notice to rebuild or repair—Mortgagor, 
being without fund, gave up possession to mortgagee before the expiry 
* of 6 months allowed for payment in the mortgage decree—Mortgagee 
and those claiming under him remained in unchallenged possession for 
45 gears; see Limitation we - 315 
Registered letter, presumption as to, reaching its destination a at t the proper 
time and being received by the person addressed —Production of receipt e 
for the letter signed on behalf of the addressee by some person other than . 
. the addressee ; see Ejectment ne - a 555 
Registration—Indian Registration Act ( XVII sf 1908), E 3» 17, 32, 40, 
41, 49— Authority to adopt—Adoption of a child of the same family— 
Natural father, the nearest male agnate—Presentation of authority te e 
adept fer registration by natural father te the Registrar—Ne guardian 
A appointed by Court—' Representatiee —No objection as to propriety of 
person presenting it before the Registrar 


The authority to adopt was presented to the Registrar by one who des- : 
cribed himself as natural father and guardian of’ the minor. The 
adopted son wasa child af the same family, The Registrar sžamined 


witnesses and cameto the following conclusions : e A 
*í(a) The document was executed and given by the person who ere 
to have executed and given it. : "m e 


(b) The executant is dead. 

(c) The person who pres&nted the document has “authority according to 
section 40 of the Registration Act to prefent the same.” 

No objection was raised before the Registrar as tothe propriety of tas 
peragn presenting it ; 


b 


’ 
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Registration—(Cesia.) 

He, that the document was validly registesed, as the natural father being 
the nearest male agnate, was the @roper person to be*appointed 
guardian, and the proper person to act as natural guardian in the 
absence of any judicial appointment, 

That By section 41 of the Registration Act the Registrar was made the 
fudge whether the person presenting the authority was entitled to 
present it. 

Quare: When the definition of representative in section 3 of the Regis- 

' tration Act Includes guardian, might ft not well be said that when a 

child of tender years is actually residing with his natural father, and has 
no appointed guardian, the naturaPfather was the repr@sentative ? 


Section 40 of the Registration Act is Intended for the case of what may be - 


called ambulatory documents, documents which can be revoket at any 
moment, and which will have no binding effect till Re death of the 
*execut&nt, and to that extent they dre taken out of section 32. An 
intended executor, legatee or donee of a power might possibly under 
section 32 be considered as a person claiming under the instrument. 

But he is not to be allowed to present a document for registration while 
it is still capable of revocation. On the other hand, the class of persons 
who after death may claim to register, is defined and it pay be said 
expanded. It is not merely the executor but also the legatee. Itis not 
merely the donee of the power to adopt, but also the person claiming 

to have been adopted. Section 32 introduces certain agents who can 

take the place of principals, and-oüe of these agents is the representa- 

tive of a person claiming under the document, The word representative 
under section 3 includes the guardian of a minor. Raja Kusara 
Vegkatappayya v. Raja Nayani Venkata Ranga Row i 
Registration Act, Sec. Maias if includes guardian ; see 
Registration "s M ^ 
— en ——, Secs. 3, ge 32, 40, 4I, abc-Authadiy to adopt 
Presentation by natural father, who was the nearest male agnate—No 

Sd Judicial appointment of guardian ; see Registration T se 
, Sec, 17— Agreement to lease—Not a present demise of 
land ; see Admissibility RN fee 
» Sec, 32—Donee of a pire Pema claiming under the 











instrument 3 see Registration -— ves Ns v 
——— —— ——, Sec, 40. scope of— Ambulatory document; see Regis- 
tration m see one on ae 





—73—77, Sec. 41—Regístrar, a Judge— Person, if entitled to 


* — presentghe document"; see Registration 


Regulatjon V of 1812, Sec. 3 A e. Sea ee 

Regulation VII%f 1901, Sec. 27 aa " i i 

Remand—Defect in irc t of proof wrongly placed; see 
Benami one > 


— — Trial Court framed an ae and decided—Appellate Court thougit 
* not properly decided. j see Ejectment on see tes 


148 


148 
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Rent, abatement of—Decreate in area, fer diluvion—Area ai the time of e 


inception of tenancy, not shown—Recerd-ef-righis, area at the time of— 
Bengal Tenancy Act ( VIII of 1889), Sec. 52, if exhaustive— Burden of 
bror. Sp 

Rent is paid.by a tenant for the use of the land settled with him or found, 
to be in his possession and if, for no fault of the tenant, any portion of 
the Iand so settled is washed away, he cannot on general principles of 
Justice and equity be held liable to pay rent forthe portion which has 
been washed away, * 


Section 52 of the Bengal Tenancy Act is not exhaustive. 


In a suit by a tenant for '&batement of rent on the ground of diluvion, he is 
entitled to relief though he has not been able to prove what the rent was 
at the time of the inception of the tenancy or what the aréa was at the 
time when the rent Was assessed or adjusted. 


Where certain lands are proved to have been washed away- and the claim 
for abatement is resisted by the landlord, it lies on the landlord to show 
that there are circumstances which do not entitle the tenant to claim 
relief. 

It is, in the first place, for the tenant to show that there is a deficiency in 
area. The onusis then shifted onthe landlord to show that either the 
tenant has no right to abatement by some express stipulation contained 
in any document governing the tenancy or that there are circumstances 
which would disentitle the tenant to obtain relief. Bireswar Bando- 
padhya v. Jogendra Nath Chakrabarty... es Mt 


—, recovery of—]otedar ia Western Duars agreeing with Government not 


to realise rent from Chakanidar more than 5o per cent, of what he, 
pays—Suit by Jotedar to recover rent more than 5o per cent. of what 
he pays ; see Land in Western Duars - s.. T 
—, suspension of—Lump rental—~Dispossession from small pine 
Apportionment. 

Where the rental is a Jump rental and there is dispossession from 2 portion 
of the demised premises—however small that portion may be—such dis- 
possession is to be regarded as an eviction of the tenant from the entire 
premises and, therefore, there should be a total suspension of rent : 


i The landlord must secure to the tenant quiet enjoyment of every part of 


—— du kind— Market value er vaine as stated in FERRE E A . 


the demised premises, 

The doctrine of suspension $f rent depends, solely on this that the renj due 
is an entire rent if respect of the land demised. If theffore the tegant 
is not given occupation of the ewhole of the land demised the landlord, 
has no right to the entire rent and unless he has right or® sop equity 
to an apportionment he can recover nothing or the contract. But the 
whole, basis of the doctrine is that tho rpnt due is an entire sum. 
Abhðya Charan Sen v. Hem Chandra Pal Re x 


leas. 
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[4 [] 
" Ront- (Contd,) 


A Dar-makarrari Kabuliyai stated: — "*l.am"making a settlement to you 
for ever In Dar-makarrard right at an fanus! rent of 7- Maps of Saja 


paddy on the standard of Bankuripai and one Kahan straw. You wil — 


pay the settled Shja paddy and straw to me-and after me to my heirs 
* every year inthe month of Magh without any increase or diminution 
é from the yeat 1291 B. S.. ses.. ..... You will not get reduction of settled 
rent for any reason such as drought etc. If you fail to pay Saja paddy, 
you will pay excess at the rate of 2 Salis for each Map for each year. 
In future the rent of the said land will never be increased or decreased.” 
* Towards the end the following clause occurred : : 


“Oe os Seq AVA WAT n. Se vga 3e] A Wu: : 


Held, that the paddy rent and not the price of the paddy, "vas fixed for 


ever. 


The under the terms of the contract, the parties intended that the market 
price should be paid ; it was never intended that the sum of Rs, 28 as 


the price of the paddy and Rs, 2 as the price of the straw were fixed for ' 


ever: S. A. No. 2488 of 1923, decided on roth February, 1926; 


distinguished. Sreemati anis Kumari Dassya v. Gogendra 
Nath Dutta 1m zi m t 


—— sult, bringing, if disturbance of possession ; see Limitation .. 


eee 


Res judicata—Decision in proceedings under section ros Bengal Tenancy : 


Act ; see Limitation ose S 
Res Judicata— Decision under section iof of the Sad Tenancy Act (Pn 


of 1885) — Suit Jor possession — Presumptien—Burden of preof—Limits 
of tenure, 


A prayer *for possessfon cannot be included in a suit undeg section 106 of 
the Béngal Tenancy Act, 


A suit was brought to recover possession of a tank with its banks on decla- 


ration of the plaintiffs title therein, The tank and its banks were recor- 
a led in the Record-of-rights, 8 annas as held by defendant No. 1 in 
Nishar right and the remaining 8 annas as held by the defendants No. 


* to 50 in different tenure rights under the plaintiff. The plaintiff ins. 
tituted a suit under section 106 of the Bengal Tenancy Act for correc- | 


tion of&he entry in so far as it related to the former 8 annas, alleging 
that jt was Ma? property, but falled therein, He then instituted the 
present suit alleging as regards the former half that it was not the Miskar 


property of fhe defendant No, 1 but was part of his own Mal property, . 
* and as reggrds the lattePhalf that the defendants 2 to 5o had no concern, _ 


with or fight to the same t e . 


Held, that the decision’ in the suit under section 10$ of the Bengal Tonan en 


cy Act operated as a bar to the present suit. . 


ag 


When the settlement khafíam wasaagaintt the plaintiff, he had ‘to rebut’ "e" ' 
the presumption of its eorrectness, That on account of that presump- :*- 


. tion the défendants need not establish the-limits of their teure which" 


D 
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Res judicata——(Contd.). is 


lay within the zemindari of th® plaintiff. Chandi Charan Law v." 


Sreemati Lal Bewa .. , ©... on su 

Res Judicata—Previous suit for recovery of possession by the Secretary of 
unregistered Society—Objection under O. : R. 8 overrufed—Decree 
for*recovery of possession—Disposseasion—Subsequent suit by Secretary 


for recovery of possession on the strength of previous decree—Objection s 


under O. 1 R. 8 j see Suit, maintainability of -— sia 
— Question of law ; see Suit, maintainability of - one 
Rescue, of arrested person—l olice officer, ontrusted with warrant, seizes 
the person without showing or notifying the substance of warrant— 
Attempt to evade of prevent the arrest j see Arrest 
Revenue payi estate, owner of a part of, obtaining his title by adverse 
possession, if liable for land revenue—Land Revenue Sales Act, Sec. 37; 


see Possession, suit for. x 
Review application for, " can be ihtowe out without deciding on tho 
' merits ; see Review ves m á 


Revision—Civil Procedure Code, O. 21 R. 60, Court made a mistake on ae 
or law on the merits—Court not having directed its attention properly 
to O. a1 R. 60 Civil Procedure Code ; see Claim case ET 

—— — Petitioner having another remedy—Lower court refusing jurisdiction 
to entertain an application ; see Review ase 

——— —Stcond appeal-—Order on appeal dismissing a tnit—Sult dismissed 

* ynder O. 7. R. 11 of the Cod e of Civil Procedure (Act V of 1908)— Civil 
Procedsire Code, Sees. 2, 115, 

Ag application for revision under section 115 of the Code of Civil Proce- 
dure is incompetent as second appeal lies against an order passed in 
appeal from an order rejecting a plaint under Q. 7 R. 11 of the said Code 
(whatever the order bf the lower appellate Court may be and on what- 
ever ground it may be based): Ramgopal Sanyal v. Narendra 
Nath Ghatak uk "n e. 

Right to possession conferred by a acce doni on what—Grantor 
and holdet—Calcutta Police Act, sec. 54 A; see Document, possession 
of , eee ase m M 

Risk Note—Wilful PR IS TURIS ; see Damages e 

Rivaj=i-am statements contained in—Evidence—Custom unsupported by 
instanoes ; see Custom is vas see is 


Sale in execution of decree, if valid—Adjustment of decree not certified to* 


execution Court within fime ; ses Ejectment - 
School master, Pre appointment of—Dismissalz-No contrat ; see 
Notice rue v 9 . 
Second appeal Delect of proceđuie affefting merits of case ; see Ejectment 
appeal—-Objection as to validity of imposition of ec tax against 
three persons jointly sif can be raised for the rst time 3 see Tax, assese- 
ment af yess on a e ES 
—— appeal—Objection as to perfunctory dealing with question of service 
of notice under section 49 of the Bengal Tenancy Act ; ses Ejectmeht ... 
e 
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Socond appeal, if lies against an order passed by the first appellate Court 
refusing to pass an order for sale—-Parfition Act, Secs. 4, 8 5. see 





he Partition - - @ on æ 136 
appellate Court, if bound by findings of fact—Onws wrongly thrown on 
e the other party ; see Partition sie - 98 
— — ajbitration proceeding, founded on the same cause of action tween g 
? the same parties, if a continuation of the former arbitration proceeding 
which proved abortive through want of mee of the arbitrator 
appointed ; see Arbitration eos ave 95 462 
Secretary of school, personal decree ägalast,. if valid ; 3 see Notice ea 191 
‘Solf-acquired property, how becomes jojnt property ; see Benami $32 
Sentence, enhancement of —Plea. of guilly—Criminal Frocedure Code ( Act 
V of 1898), Secs. 271( 2), 412, 439(6)—‘Convicted’. e š 


(Mukerji, F. Contra.f. Where the accused was sentenced under section 
27 1(2) of the Code of Criminal Procedure on his own plea of guilty, the 
only question which arises in a proceeding for enhancement of sentence 
is the propriety of the judgment of the Court which sentenced him, 

Per Mukerji, J : In considering the question whether a sentence should be 
enhanced or not under section 439(6) of the Code of Criminal Procedure, 
the Court must know all the facts and circumstances of the case. Un- 
cross-examined testimony of the prosecution witnesses given intthe Court 
of the Committing Magistrate is not sufficient for the purpose. Such 
evidence is not the evidence at tho trial. 

Per Buckland, T: The word ‘conviction’ in the Criminal Procedure Code 

e is sometimes used as meaning the verdict of a jury and at other times in 
its more strictly legal sense for the sentence of the Court. The Super»  * 
intendent and Remembrancer of Legal Affalrs, Bengal +. 


Juan$ndra Nath Ghosh jk 432 
~ — enhancement of, under section 271 (2) Criminal Brocedure Code, 
question which arises in a proceeding for ; see Sentence, enhancement of 431 
Service of notice to quit upon one joint tenant, effect of ; see Ejectment... 555 
* Sintple and usufructuary mortgages, combination of ; see Mortgage deed  ... 588 
Shall Cause Court Suit, transferred to Munsiff’s Court—Procedure to be 
. followed ; ses Appeal — ... e s Ss en ax 
Solicitors diary, reading of, by consent—Evidence of solicitor, if 
admigsible—Evidence Act, Sec. 21, see Gift... - 335 
Statement made by prosecution witnesses before the Committing Magis- 
trate, copy of, when to be'asked ; see Copy, order for -— 197 
Statements contained in rivaj-i-as—Evidence—Custow unsupported by 
e instances ; tee Custom e i i "m - 38 
* Statute, loterfretation of — Previous law, when can be considered ; see Exe- 
cutiorfsale, sejting aside of tes te 207 
Sub-term, if created-—Grant of grantor's whole interesi Usa of ‘he expres- 
sion ‘lessor’ and ‘lessee’ ; see Limitation ats . tos 415 
Sub-division—Benga/ Tenancy Act (VIII. of 1885), Sec. 88—Question Feo 
[pm — Separate realisation of rent, 


The questidh whether there has been a division of the tenancy such as is 


* . ® 
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Sub-division—(: Contd.) 


recognised by section 88 of the Bengal Teaanc} Act or not, is a question” 
of law. The High Court in second @ppeal has to see what are the facts 
that have been found as justifying an inference of law to.the effect that 
there has been a sub-division within the meaning of sectlon 88, 

A mere separate realisation of rent is not sufficient to constitute a division | 


* . PAGE. * 


Sus 


ofthe holding within the meaning of section 88 of the said Act. Idol * ° 

Sree Brindaban Chandra Thakur Jiu by his Shebait v. Nisha- 

pati Sai dw s aaa s 289 
Sücceseion—Daughter's daughier—Arofe Sikhs of Peshwar ; see Custom .. . 38 
Suit, if suit for land—Calcutta properties pending suit sold by prior incum: ` 
E brancers ; see Jurisdiction aes is s — 212 


—,, i} for rent—Suit against recorded tenant for rent—Tenure, transfer 
ef—Bengat Tenarlty Act (VIII af 1895), Sec. 1a—Landlard kaving 
notice of interest of other persons in the transfer. : 

A suit for rent brought against the person who is a transferee and of whose ” 
purchase the landlord has received notice under section 12 of the Bengal 
Tenancy Act, though aware subsequently of the interest of otber 
persons, 1s a suit for rent properly framed and is binding on the tenure. 

It cannot be stated asa universal proposition of law that whenever the 
landlord gets notice of interest of any one other than the transferee, 
even if it is admitted by the transferee, he is bognd to recognise such 
person as his tenant. 

e If rentis actually due froma tenure and the person in whose name the 
transfer is made is one who represents the tenure, any other person 
having any title in the tenure cannot compel the landlord to treat him as 
fenant along with the person who is the ostensible transferee. Bistue 
pada Bera ». Srinath Chandra Mandal a. 133 

ML , maintainability ef Civil Procedure Code (Act V of i908); 0.1 R,& 

O. XXIX. R, 1—Rellgions association net registered Suit by Secre- 

tary— Permission of the Court net obitined—Civil Procedure Code, 

Sec, 99—Irregularity not affecting merits— Previous suit for recovery n 

of possession by the Secretary under O. £ R.8 C. P. C,—Questism of e 

law— Res judicata. 

© The Secretary of the Amragori Navavidhan Brahma Samaj, a religious 

association not registered, brought a suit under order: R, 8 on behalf 

of the association for recovery of possession of the disputed land which 

was decreed on the 26th November 1909. An objection was raised in ® 

the trial Court that the suit was not maintainable as order: Ryle 8 of 

the Code of Civil Procedure was not applicable to the cases whach was 

overruled. The point was not raised in the first appellate Coyrt bat wag ar) 

raised in second appeal in the High Gourt which was disallowed and the 

decree in favour of the plaintiff was maintained, During ‘the *pendency 

of the appeal in the lower appellate Court thé plaintiff took possession | 

through Court but was subsequently , dispossessed by the defendants 

whith gave rise to the prosent suit. The present suit was brought by - 

the plaintiff not only as Secretary to the Brahma Samaj but also omtho — * 


e e . 
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e e. 
Sult--(Contd,) . 


Strength of the decree he had obtained {n the previous suit. The only 
point raised was that the suit was not mgjntainable under 6.1 R. 8 of 


the Code of Civil Procedure as the provisions thereof were not complied 

: with. It was contended in reply that the poipt could not be raised, 
being barred by res judicata : e . 

e Held, (per Curiam), that the questions in the two suits not being the same, 


the principle of res judicata was not applicable. 


That the decree should not be reversed gn the ground that the suit was not 
maintainable under O, 1 R. 8 of the Code of Civil Procedure, as in the 
circumstances of the case, the ergor or irregularity gomplained of, not 
being one affecting the merits of the case or the jurisdiction of the Court, . 
the case was covered by section.99 of the Code. . . 


Per Sukramardy, ¥ : That the plaintiff was entitled to bring the sult on 
œ the strength of the previous decree, ; 
Per Jack, F: That the circumstances of the case brought the suit under 
O. 1 R. 8 of the Code of Civil Procedure. 


That the provisions of O. 29 R. t of the Code of Civil Procedure were 
inapplicable. Ifthe soclety was a corporation registered under the 
Indian Companies Act or legally authorised to sue in the pame of the 
officer, then the suit could have been brought by the Secretary on behalf 
of the Society under O. 29 R. r. 
Per Suhrawardy, F. (Jack, T. contra): The decision on a pure question. x 
of law operates as res judicata. 
Per Suhrawardy, F : Quatre: Whether section 99 of the Code of Civil » 
Procedure applies to the constitution of a suit or the right to maintain a 
Sul. Such a question does not arise in any proceeding in the suit. 
: Hriday Nath Roy v- Akhil Chandra Roy x xS 357 
——, Shay of—Appointment of imo arbitrators by the parties jeintly—One 
arbitrator refusing te act—No prevision for filling up of vacancy— 
ee Parties nei filling the vacancy—Indian Arbitration Act (IX of 1899), 
* Sees. 8(1) (b), 9, 19—Discretionary tower to order stay—Fudictal 
discretion — Presumption. 


An agreement between the parties ran as follows : ‘That accounts so far 
not settled will be settled as soon as possible and all such matters on 
which the parties" disagree will be referred to “A and B" for final 
Yecision and if they al% disagree they will both appoint a third person 
to decide the matter finally." On account of difference the parties 
referred®the matter ip. dispute to A and B forthelr decision, A after 

^ some ffme refused to act as an arbitrator. The submission did not show 

that the plgce of the arbitrator who hed refused to act, should not be 
filled up and the parties did not fill up the vacancy : 

Held—(1) That section 9 of the Indian Arbitration Act*did not apply. 

(3) That.section 8 (1) (b) of the Índifn Arbitration Act applied to tha 


case. . 
. “The Corftt’s power to order stay of suit under section 1g of the Indian è 
. LJ 
*. 
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Sult—(Con:a.) 
Arbitration Act is entirely discretionary. The discretion has to be judi. 
cially exercised in accordance with tue ofdinary rules of law. 

Where the parties have agreed to refer a dispute to arbitration and one of 

° them notwithstanding that agreement commences an action to have the , . 
dispute determined by the Court, the prima facie leaning of the Court is s 
to stay the action and leave the plaintiffs to the tribunal to which he has 
agreed. Qeneral Electric Trading Co. v, Siemens (India) 
Limited .. - TER es te 19 

g—- for abatement of rent—Diluvion —Rent at the time of incanti of 
tenancy not proved—Arga at the time wheg the rent was assessed or 
adjusted, not proved ; see Rent, abatement of ons 270 

—- for ejectment by landlad— Tenant, if can show thatthe title of the 
landlord who put him into possession has determined 3 see Ejectment ... 1 

Suit for rent—Chewkidari chakran tand—Agreement to work. gratuitously 
fer certain days in the year, in lieu of rent—Such an agreement, if 
indefinite and against public policy—Transfer of Property Act (1V of 
1883), applicability of—Regulation V of 1812, Sec. 3—Ceniract Act 
(IX of 1872), Sec. 23—Bengal Tenancy Act (VIII of 1885), Sec. 74. 

There is nothing indefinite in the contract to do begar work for 12 days in 
the year in lien offrent ; such an agreement is not contrary to public 
policy and is not Illegal. 

There is nothing in Regulation V of 1812 to suggest that there cannot be 
a valid agreement by which in lieu of rent the tenant may agree to 
perform certain services. 

Sectioh 3 of Regulation V of 1812 lays down altered certain of the provi- 
sions of Regulation VIII of 1793 which lays down that where abwabs are 
consolidated with the tsil jama into one specific sum, such awabs 
can be realised. 

The defendants were in possession of certain Chowkidari chakran lands by 
doing gratuitous work for 12 days every year in lieu of rent. A suit 
was brought for recovery of rent : 

Held, that such a suit was governed by the Transfer of Property Act and 

enot by the Bengal Tenancy Act. 

That the tenure was really in the nature of service tenure. Radha Harl 
v. Narendra Nath Chatterjee — .. - m e 89 

— on the strength of previous decree, it cudutafaabley see Suit, maintain- n 
ability of — .. - sss Sas 357 

~—~ for account— Preliminary d@cree directing boram Ha by the Commis- 
sioner to determin the extent of liability, when to &e passed ; “see 
Account, suit for Vs s 'os45 

-— for rent against transferes—Landlord having sibrequsnti novice of 
interest of other persons—Bengal Tenancy Act, $ec. 12 ; see Suit, if for 

e 


rent em one " 7 zm "^ 13a 
Summons? issue of, if can bo refused at any «stage of the qase ; see 

" Ejectment ine ae i E $46 

Survey Agt, order of Collector under, effect of— Possession 5 see , Eviction ba 252 


e . 
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Tax, assessment of— Bengal Municipal ae UH B. C. of 1884), Section 
85(a)—‘Circumsfances and property’? ‘within the Municipality — 
Meaning of—Money depestied in Bang within the Manicipality— 
‘Property’. 

š The question "Whether imposition of persenal tax against three persons * . 
,Iointly was valid, was not allowed to be raised for the first time in the 
argument in the High Court. 


Three brothers living in Pabna Municipality were assessed with a personal 
Tax of Rs, 21 per quarter inasmuch ag their circumstances and property, 
within the Municipality were estimated at Rs. gooo. It was found that 
in 1328 B. S., they received within the Municipality the following 1— 

(1) Rs. 1293 on account of interest on G., P. Notes, 

(2) Rs. 852 on acconnt of dividends on shares in Companies. e 

(3) Ra. 108 on account of interest from the Post Office Savings Bank. 

e(4) Rs. 303 on account of interest from deposit in Pabna Savings Bank 
etc. 

The two items (3) and (4) mentioned above indicate the amount in deposit 
in these two places to be very near Rs, goco if not more. 


Held, that the sald amount was ‘property within the Municipality, within 
the meaning of the words as used in section 85(a), Bengal Municipal Act 
and if their circumstances within the Municipality be taken into account 
along with that the assessment as mede was proper. Tarak Govinda 
Chowdhury v. Indu Jyoti Majumdar a Es E -< 383 
——, personal, imposition of, objection as to validity of, against three 
persons jointly, if can be raised for the first time in second appeal ; see, 
Tax, assessment of se iss Ses 383 
Tempowarify settled estate —Government, right of, to make iles governing 
settlement and its settlement-holdera ; see Land in Western Duns  .. 65 
Tenant, if absolved from payment of rent—No payment of rent ; see Land- 
lord and tenant s ken as S 372 
o> if can plead acquisition. of title idene to landlord, in a suit for 
* ejectment 3 sec Ejectment ae - T" 1 
—— —— , if liable to pay rent for land washed away ; see Rent, abatement of 270 
Tenant’s estoppel-—Termination of tenancy ; see Ejectment a» Sas 1 
Tenant in common, if can recover possession ` as against a trespasser to the 
eTtent of his share ; see Ejectment aT A 83 


Tentfre, limits of, within «he Zemindari of the plaintift—D ofendant, if to 


establish, when the settlement Khatian is agajnst the plaintiff 5 see 
, Res judécata e 77 m Se NS i 285 
Thak statements, if admissible— Land forming part of estate ; see Poaseseion, 
sug for T -— sr 9 os 112 
Thekadar—Entry in the register of proprietors under Cl. (a) T" section 3a of 
the N. W. P. Land Revenue Act, Sec. 32 ; see Appgal, if lies - 406 
Time, exclusion of—Analogy to Limitation Act-—Time spent in prosecuting 
in good faith the same claim "before the arbitrator who was without 
° jurisdiction ; see Arbitration Es ose wee aes 462 
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t * Pace, ` 
Title, proof of—Holding of Mela for a few days in the year—Title, proof of} — , . 
see Ejectment , i" cae ad 546 
Tort-feasor, joint —Lessor encouraging S TEE FEP see Limitation 415. 
» Joint —L.essor and lessee—Action of trover ; see Limitation xS 415 
.. Tout—Jnsertion of fame in the dist~Legal Practitioners Act (Xx FHI of : . 
1879), ‘Sec. $6. à 
Evidence of a nature known to the law that a pe rson habitually acts as a 
tout, should bs obtained before he can be put in the list of tonts. The 
insertion should be made in accordance with procedure laid down ia 
e section 36 of the Legal Practitioners Act. The enquiry must proceed in 
accordance with the progisions of the Legale Practitioners Act, In re 
Khondakar Mahammad Makhi "T ET re 118 
Transfer of Propérty At, Sec. to—Condition restraining „permanent . 
lessee from alienation Psese Permanent heritable lease i w 89 
— —~, Sec. 41—Buiden of proof—‘Reasonable care ; . 
see Benami ES M ies ni = vi 532 
— —— ——, Secs 67, 68, 98—Combination of simple 
mortgage and usuffuctuary mortgage—Failure to deliver possession ; 
ste Mortgage deed Bi 588 
———— —-, Seo. 108(¢) English Taw ; sea -Eviction dis 252 
— — — -, Sec, 108 (c) scope of ; ase Eviction aes 252 
—— —— — —, SOC, 108 (n), scope of ; see Eviction E 252 
€ — , Sec. 108 (o) —Use of gas necessarily set free 
by reason of the sinking of the oil well—Damage or injury to property 
leased 3 see Compensation ote ie ste ci 527 
— and not Bengal Tenancy Act, applies-- 
Chowkidari chakrari land-Gratuitous work for 12 days in the yearin -° 
lieu of cent ; sea Sult for Tent - OP m 189 
Transfer of property pending suit —Suit, " suit for aa 3 sés Jurisdiction . 213 
Trausferee, legal right of, existing independently of the impugned transac- 
tion 5 see Benami s ees r 167% 
, ostensible, having title in the tenure, if c can ‘compel landlord ‘to 
7 great him as tenant ; see Suit, if for rent s n ae 132 
Trial, bar o/—Acquitial under section 247 of the Code ef Criminal Procedure 
| (Act V of 1898 )—Subsequent institution of complaint on same facis— > 
Criminal Procedure Code, Sec. 403 Sub-Sec. (1)—' Trig. m 
An acquittal under section 847 ofthe Criminal Procedure Code bars a 
further trial on the game facts under section 403 ponen (1) of the : 
said Code. . 
~ Per Mukerji, J: The word ‘tried in sub-section (1) of section jog ef the * 
Code of Criminal Procedure does not necessarily import & decision of the 
case on the merits, but onfy referá to the watute of thd prócéedings that 
were hadi 3 or in other words, means that the ‘ptoceedings in which the 
acquittal was passed wero In the naturé of a trisl. Suku Ram Koch v. T 
7 Krishpa Deb Sirma .. Pe - ose Pe! 119 
@ e 
e 


* e 
e 


e 
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. 
d e " i Paar. 
* Trial, if vitiated—Omission to frame a charge under section 54 A ofthe 
Calgntta Police Act— Trial under sections jet and 411 Indian Penal 

* 

Code ; see Document, possession of as i as 506 

t, @—-, incidents of, how governed 3 see Appeal* e ... 22 237 
Trover, action of—Lessor and lessee, if can be joint tort-feasors ; see 

e Limitation — .. we m s 415 

Trust, oggation of—Step TN wini stoot of gift ; 3 see Gift * 7? 335 
*———— deed, if valid—Debtors, creditors and certain trustees, execution by— 

. Signed by debtors and trustees but not by creditors—Agreement for 
composition executed a day or two before between certain creditors and 
trustees—All the creditors did not sign the agreement ; see Jurisdiction... 212 

‘Validity of proceeding at the trial, if can be raised in appeal—Non-preferring 
appeal against an order of appellate Court under section 426 B, Criminal 
Procedure Code, directing a complaint to be lodged 5 see Sppeal p = ^ 343 
Valuation, wrong—Appellate Court, what to do ; see Jurisdiction wee 562 
Vested right—Procedure ; see Limitation e iis 362 
Void transaction--One instrument executed believing the same to be of a 
different kind —Fraud and misrepresentation j see Limitation vis 540 
Waiver and estoppel—Covenant restraining alienation— Recognition of 
transfer ; see Pecinanent heritable lease "- sss ve 89 
Widow’s right to reside with her parents ; see Maintenance... TE 579 
Will—Later will, effecting nothing—Older will stands ; see Mutt e m 321 
Witness, cross-examination of, if can be allowed in an enquiry under section 
203 of the Code of Criminal Procedure ; see Notice a - 422 
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ERRATA. 
id e? i * 9, 
Page 252 Line 29 for “title paramount does not ypon” read "title 
paramount does not depend upon,” e : 


Page 264° Footnote, Line 1, for “K, C, Chunder" read *N. G., 
Mukherjea,” 

Page 370 Line 7 for "(1)" read "(a)". 

Page 371 Line 14...to be omitfed altogether. 
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OUR NEW ADVOCATE GENERAL. 


We beg to offer our sincere congratulations to Mr. N, Sircar on 
his appointment as the Advocate General of Bengal, The Govern- 
ment has selected the right man and Mr. Sircar's appointment "has 
been looked upon with great delight by the general public. 

: Mr, Sircar is a self made man and he is now what he is through 
sheer merit and hard work. He had a distinguished academic 
career and after passing the B. LL. examination practised as a 
pleader for 6 years in Behar. He was then appointed a Munsif. But 
a man of strong enterprise as he was, he resigned the Govern- 
ment.service and then went to England to qualify himself for the 
Bar, In 1907 he was called to the bar and started practice in the 
Calcutta High Court. He soon made his mark and his career at 
thé bar was a career of unique success. He is always characteris- 
ed by quickness and agility of mind, courage and wit—-qualities 
rarely to be feund in these days. 


We wish him health and happiness. . 
re 
* NOTES OF CASES. 


Indian Contract Act, Sec. aj3—Agreement in consideration of compound- 
ing a compoundable offence, if legal and valid—Petition to com- 
pound signed not by complainant but by the husband—Agree- 
ment not registered— Whether part performance of contract can be 
AN . . è 
` Defendant, Ahmed Hassan’s wife, brogght crjminal proceedings 

for grievous hurt agafnsteHassan Mahomed Malek plaintiff's wife and 

one of his daughter-in-law. In congideration of defendant withdraw- 
ing such: proceedings the plaintiff eve unregistered agreement 
in favour of defendant alloying: ‘him to live in his house free of rent 
for life. Thereifpon the criminal case was compounded. But the 
petition by which the compounding of the case was made,was 


. 
M * 


: i 
* . 


I, L.R. 52 Bom. 693. 
. 


1928. 
wee e 
Ahmed Hassan 


v. 
Hassan Mahomed 
Malek, 


—— 
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signed not actually by the complainant but by her husband, 
After a year had ,elapsed the plaintiff sued t6 evict the 
defendant on the pum that the agreement was void under 
section 23 of :the Indian Contract Act and that it "was " inope- . 
rative for want of registration, The trial’ Court held that the 

* agreement was admissible in evidence though it was pot register- 
ed and that it was not void for want of consideration. On appeal 
the District Judge held that the agreement was illegal for want of 
legal consideration inasmuch as the offence was compounded by 

. the husband (defendant) and not by his wife (complainant) *con- 
trary to tht provisions of seftion 345 Criminal Procedure Code and 
that ithe „Agreement though unregistered could be supported on 
the doctrine of part performance if it wa$ a legal agreement. The 
defendant appealed to the High Court in both the suits 
Held, (fer Madgavkar, J.) that an agreement the consideration 
of which was the compounding of a compoundable offence was 
legal and valid and that the mere fact that the petition to 
compound was not made by the complainant but by her husband 
could not render the agreement void under section 230f the Indian 
Contract Act and that the agreement though unregistered being 
$ ‘ acted upon could be supported on the doctrine of part performance. 


I.L.R. 50 All. B10. Transfer of Smail Cause court suit to court not having Small Cause 


1938, court powers— Decisions of the suit by latter court, if governed 
Ram Charan By section 24 Civil Procedure Code, 
Banwsri Lal 


DE Ram Charan Banwarilal sued Kishorilal Ram Sarup for recovery 

Lug e of some dues in the Small Cause Court, Before the suit c&ulff be 

< heard the Judge in charge of the suit was transferred. His successor 

e was not vested with these powers, In arranging for the disposal 

of the outgoing Judge’s cases, the District Judge transferred this 

particular suit to the file of the Munsiff. But the case was actually 

g ‘decided by the Additional Munsiff.* But both the Couit had not 

‘Small Cause Court powers. On an appeal being preferred from .. 
the decision of the Munsiff the objectio# was taken that as section 
24 Civil Procedure Codg applied to the case no appeal lay there- 
from. But the lower appellate Court held othefvise and entertained 
the appeal., Then plaintiff camé up in revision to the High Court. 
Held (fer Lindsay, J.)e that the decision of the lower Appellate 
Court to entertain the appeal was erroneous and that the cgse being 
decided under section 24 Civil Procsdure ‘Codé no appeal lay 


nar theyfrom, sa 1s 
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e . * 
Calcutta Municipal Act, Sec. 493—Offence, if committed—~Defective Cr. Rev. 719 0f 928 
e service Bf sutnmons— Proceedings illegal. `» 1928, 
i a The accused Tinudhone Chatterjee was charged under sec. 493 M 


bf the Calcutta Municipal Act for having reconstructed a masonry Chatterjee 
stair qase frqm groundfloor to second floor without sanction in Co ratis d 
premises No. 63-1 Machua Bazar Street, Calcutta, The prosecu- ° cutta. 
-tioh was started on the 8th of November 1927. The accused how- ish 
“ever saw the Chief Executive Officer of the Calcutta Corporation 
and told him that the work íor which the prosecution had been 
started were undertaken to comply with the corporation requisi- 
tion under Rule 4 (1) Sch. XVIII of “the Calcutta Municipal Act ; 
that the repairs had long ago been completed ; that the Corpora- l » 
tion officers who had beén inspecting the works on the sgid premi- 
ses on and often had never taken any exception to any work ; that 
when the stair case in question was being repaired no exception 
had been taken ; that sometime after its completion, the supervi- 
sor of your petitioner when looking into the work of the 
contractor was served with a notice to stop the works in the 
Stairs ; that the said supervisor forthwith intimated the District 
Building Surveyor in writing that the stairs had long ago been 
completed ; the accused further submitted that no sanction was . 
necessary as the work did not in any way offend against any of the 
laws or rules of the corporation; that further it was most mysterious , 
that while all the other letters and notices from the corporation had 
been or were being sent to the proper address, the summons in the 
present case had been sent to a place where the accused never 
lived and wherefrom it was sure to return unserved. 
he Chief Executive Officer of the Calcutta Corporation held 
an *enguiry into the matter and being satisfied that there was 
no ground whatsoever for a prosecution, put in a petition 
for withdrawal of the case on the i7gth of April 1920. 
a The Municipal Magistrate who tried the case, rejected the . 
application for withdrawal saying that although the offence might 
he a technical one, all prosecution under section 493 practically, 
* were so and that if the prayer for withdrawal were granted all pro- 
segutién under section 493 Would cease. The Magistrate also found 
the accused guilty of, the offence charged ‘and sefitenced him to pay 
a fine of Rs. 40 only in' default fo undergo a month's simple 
imprisonment. . 
` Against this order,the High Court '(C. C. Ghose & Jack, JJ.) « . 
was movegl and a rule was ifsued to show cause why the order com- 
plained of should not be set aside on grounds 1,2 and 6 states in e 
thf petition which were as follows ;— ` 
. 
* . 
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1. For that no offence having been committed the. learhed 
Magistrate should haye dismissed the case. °. 

2: For that as the qffence, alleged to have been committed, 
does not come within the purview of section 493 of the Calcutta " 
Municipal Act, with which the accused was rd the convic- 
tiof is illegal. : 

6. Forthatthe summons not having been served Laon 
to law, the whole proceedings was illegal and the issuing of the - 
warrant of arrest was improper, 

The matter came up for final hearing before C. C. GÀose, and 
Jack JJ. @n the rst of Afigust 1938 when the rule was made 
absolute and fine if paid was ordered to be refunded. 

Mr, Someswar Prosad Mukherjee for the Petitioner. 

No one for the Opposite Party. " 


REVIEW. 


The Law of Promissory Notes, and Edition, by T. R, Venka- 
tesa Aiyar, B, A., B. L., Advocate, High Court, Madras, 1928. 

The author should be congratulated on this revised edition of 
this useful hand-book. No other testimonial as to the value of this 
work is needed than the fact thata second edition was required 
within a year of its first publication. . 

The author claims to have made the case-law, both, English and 
Indian, up-to-date. That claim is well-founded. To cite only 
a few casesethe author has noticed in appropriate places the recent . 
decisions on the subject, e.g. Punjab National Bank v. Tajamul 
Hossain, 49 All. 257, and Jajodia Cotton Mills Lid, 3x C. W.N. 
683, and Shyam Sunder Chakravarty v. Tttaghar Paper dM eo; 
Lid, 46 C. L. J. 566. 

The author has not noticed the recent Privy. Council case of 
M. A. Sasoon and Sons Lid, v. International Banking Corporation 
Lid. 46 C. L. J. 61. Probably the omission is delibérate owing to ' 
the restricted scope of the work under review. But wê would havé 
been glad to enote the comments of the author on the recent & . 
judgmemt of Costello J. on the impertant subfect of rectification * 
ofa promissory npte (Zgdha Singh v. ` Munshiram Agarwalla, * 31 
C. W. N. 747). That judgment has evoked *ood deal of comment 
and we do not know whether the author’s omission in this case is 
also deliberate or accidental.» : 

The price is moderate and the get-up is “excellent. The useful 
appendices on Stamp, Limitation and Procedure Gneluding Jurisdic- 
tiom) have been retained. : 
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s NOTES OF CASES. 
Hindu Law—Next male reversioner brings a suit tobe declared the IL R. 50 All. 678. 
next heir—A nearer jemale heire yet in existence- Omission to 1928. 
, impisad the nearer reversionary heir—Section 42 of the Specific ! Be 
Relief Act, if applicgble to such a case, e 
Jwala Prasad brought a suit against Musammat Deoki to have peal cal 


himself declared the next male heir of one Hoti Lal deceased. 
Hoti Lal had then got his minor daughter Musammat Prembati 
living but she was not impleaded in the suit. Musammat Deoki, 
the widow, contested the suit saying that there was an unregistered 
will in her favour made by her husband conferring on her absolute 
right. The Subordinate Judge decreed the suit granting plaintiff’s 
prayer holding the will to be a forged document. Deoki then 
appealed to the High Court contesting the right of plaintiff to 
maintain the suit at the present stage and also the finding that the 
will was spurious, 
Held (peg Sulaiman and Kendall, JJ.) that as the actual succes- 
e sion would depend upon the state of things existtyg when the 
widow died it was impossible to predicate at that moment as to 
who would be the reversionary heir of the deceased full owner and 
tifüreore the declaration sought for that the plaintiff was the next 
male*heir was futile and was refused. That although the existence 
ofa nearer female heir could be ignored by the next male rever- . 
sioner yet even without any.express proof of refusal, concurrence 
.* or collusion"on her part, the Court -might exercise its discretion 
* and grant fhe declaratory relfef to the mile reversioner and without 
e insisting upon the female heir being joined in the esuit, provided 
that such a course was noteprejudicial to her interests, . 


Guardian and Wards Act, Sec. 3 and Letters Patente Clause r2— Ù L. R. 50 All,709. 


` Joint Hindu family—Application.fo the High Court by Karta to , 1928. 


Ve 


be appointed | guardian of the property of minor members Such inthe Matter of 
application, if proper. ecovind Prasad, 
K . Emm 

* ° f . 


* c bn "M 


e L.L.R. 5o All. 713. 


1928. 
Morem 
Shubrati 


v. 
Shamsuddin, 9 


— 
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Govind Pmad as Kara of a joie faci) governed. by tht 
Mitakshara and includigg minor sons applied to the Migh Court, * 
for being appointed guardian of the property of minors so that he” 
might effecta sale of the family property on the grounü that the’ 
transaction was a very profitable bargain for *the minors and the 
applitant himself. The question was whether such an application 
was maintainable and proper. 

Held (per Boys and Igal Ahmad, JJ.) that neither the High . 
Court nor the District Ceurt would contemplate the. appointment 
of a guardian of property, whether that guardian was manages or 
not, in the case ofa joint Hfhdu family, by virtue of the powers 
conferred on either Court by the Guardian and Wards Act and ' 
although the High Court had jurisdiction eby virtue of clause 12 of 
the Letters Patent, in respect of the persons and properties of 
minors, but the High Court would refuse to exercise such a juris- 
diction in the case of a joint Hindu family on the grounds of in- 
expediency and want of precedent. 


Suit for malicious prosecution—Want of reasonable and probable 
tause—Findings of the Criminal Courts, their bearing on the 
subsequent civil suit for damages. 

Shamsuddin filed a complaint under section 448 Indian Peftal 

Code against one Shubrati alleging that the latter had broke open 

his house and removed his goods. The trying Magistrate added 

thereto a ch&rge under section 379 and convicted Shubrati under e» 

section 448 acquitting him of the latter charge. Then Shubrati 

brought a suit for damages against Shamsuddin for malicious 
prosecution. The Munsiff found that Shamsuddin's case was false find 
that the charges were known to him to be false and gave a decree 

for damages to Shubrati. On appeal the Subordinate Judge 

reversed the decree, Thereupon Shubrati came up on appeal to the 

High Court. s. 
Held (per Sulaiman and Kendall JJ.) that the judgments of the’ 

Criminal Courts were only conclusive for the purpose of showing e 

that the®prosecution terminated in fav@ur of the plaintiff, dut it 

was doubtful if the findings of the Crim inal Courts oy themselves 
were any evidence of malice or want of reasoRable “and probable 
cause and that it was for the Civfl Court to go into all the evidence 
and decide for itself whether such malice or want of reasonable and 
probable cause existed or not. . 


* Vor, XLIX.] NOTES OY CASES, ' Jet SCR 
e . 
Application for ascertainment of megne profits upon restitution Under 1. L. R. 7P Pat, 794. 
* section 144 of the Civil Procedure Code—Time from which limita- 1928. 
"a Hon will run in such a case. , d 
Rambujhwan Thakur 


he Plaintiff, Rambujhwan Thakur, sued fqr possession of some lands 
‘which he alleged he had been dispossessed by his landlord 
Bankey Thakur, defendant. The suit was decreed and possession ` E 
was giveneto the plaintiff. On appeal that decree was reversed. * 
Then the plaintiff appealed to the High Court against that decree 

° with the result that it was dismissed. Upon this defendant Bankey 
Thakur madé an application for ascertainment of mesne profits 
upon the restitution and for recovery thereof for the period during . 
which the plaintiff was in possession" in execution of the decree of 
the trial Court, The question arose whether such application was é 
barred by limitation, Both the Courts below held that the applica- 
tion was not barred by limitatión. 

Held (per Kulwant Sahay and Macpherson, JJ.) that where an 
appellate Court had ordered restitution under section r44 of the 
Civil Procedure Code to a person who had been dispossessed under 
& decree and an appealagainst that order had been dismissed by 
the High Court, the period of: limitation would be governed by 
Article 181 of the Limitation Act for an application for assessment 
of mesne profits by way of restitution and would begin to run 
from the date of the order of the High Court. 


v. 
Bankey Thakur, 


e SHE ART OF CONVEYANCING IN ANCIENT INDIA. 


The word convey comes from the O. Fr, word Convier-Lat. ‘con’ 
along with, and O. Fr. 'Veio', L. Via-way, and it literally means ° 
to.carry, to transmit, to make over. In the legal sense conveyance 
e is the evidence of the transfer of property i. e. an instrument which 
transfers property from one "person to another and conveyancing 
„° isthe science of the alienation of property. By ‘science’ we mean . 
a systematic stgtement of*the principles of alienation. *To apply — 
these pringiples to practice by means of appropriate instruments 
or conveyances constftute the art of conveyancing. 
The Generic word waters” as also the nameg of principal 
instruments with which the varipüs transactions are done and, ; 
* gssumances' made, in módern India, are mainly of Moslem origin 


. 3 * 


* z š . 
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e. g. Khat-bond, Rehan mortgage, Kabala—bill of sale, Ewaz— 
exchange, Heba-gift, Ladabi-release, Patta-lease, Kabuliat-counter- 


part of a lease, Ijara-lease for a “definite period, and “the like. * 
The wotds beginning apd ending an ordinary document, such as 3 


siiras ——— ANY a EE EIC Wafers 


&c. are also of the same origin, nay, the words denoting the 
° very implements of writing e.g. Ste, PAN, catte afe also of 


the same parentage. From all these one would naturally , 


feel inclined to doubt if ancient India had any such thing to 
evidence the different transactions of life which might be called 
‘common assurances’ or conwgyances. And, it would be no won- 
der, when the Scotch philosopher Dugald Stewart doubted the very 
existence of the Sanskrit language (vide Dugald Stewart’s Philoso- 
phy of the Human Mind, Part I, Chap. I, Section 6). About this 
philosopher of common sense, Professor Sayce in his Scfence of 
Language Vol, I. p.46 says—'Dugald Stewart, the Scotch philo- 
sopher of common sense, who in absolute ignorance of single 
Sanskrit character, undertook the task of proving that Sanskrit and 
Sanskrit literature were alike the invention of the Brahmins 
and that*they were forged after the model of Greek and Latin, 
to deceive European Scholars. It was not the first time that 
philosophy and common sense had ‘ound themselves opposed to 
unwelcome truth (Sayce's Science : Language, Vol. I, p. 46). œ 


And as, since 1793, the Hindu Law, which has the oldest 
pedigree of any known-system of Jurisprudence and which evoked 
the admiration £f eminent European Scholars like Sir William 
Jones is now, ` ng studied only for matters relating to ihheri- 
tance, marriage, adoption, caste and other kindred matters and 
as Sanskrit, which since 1869 was being taught as a comptulisofy 
second language to the Hindu students, has now becomé an 
optional subject, time may isoon come when our students woulfl 
seriously ask themselves question like this “Had sucha thing as 
* Hindu Law’ at any time existed in the world or"is it thst 
* Hindu Law’ is a mere phantom of the brain imagined "by Sans- 
kritists without Jaw and lawyers, without Sanskrit.” 


Be tha? as it may, a careful study of tie remnant, of the varfous, 
Smritis, still shows that the ¿law on the head of convegance would 
not compare unfavourably with any other defeloped system, 

Although knowledge in ancient"India was largely communicat- 
ed from mouth to mouth, throtgh Srutis—things heard and Smritis' 
"things remembered, yet the Hindus very early felt the ngcessity 


of writing. 
* . 
e 


Vou. XLIX] CONVEYANCING IN ANCIENT INDIA, 
, 8 
Vrihaspati says :— . . 
à atatfacetfor omes anf static vu: | 
° «Trig ata tataas: ia r i 


"Ad forgetfulness grows in man in the course of six months, so 
in days of yore the creator made letters which were put on 
paper. . ` 

In'the Law of Evidence writing had long been recognised as 
orfe of the modes of proof. 

So in Yajnabalkya we find “afate: ARE gfe: rief 

KALAN : 

Evidence is said to consist of writing, possession and witness. 

The following verse of Vasistha is also to the same effect 4— — . 


"ffs aire f: eni faf qux" c 
As things written involves premeditation and some degree of 


permanence documentary evidence has always been preferred to 
oral evidence and inference. So, in Katayan we have, 
Saraita: ae, afro fates: ex" 

A witness is to be preferred to mere inference and documen- 
tary evidence to oral evidence, i 

In another Smriti we heve “faaicw faae tee aatetta $ 
atf Ina dispute writing is first to be sought after, in the 
absence of writing, witnesses. 


In some transactions writing was made compulsory and the 
only mode of proof, we find in the Smriti of Marichi 


“tara faaal rita, fasted wis «b | 
fafeoute.ate Afa RR p t" 


Tranguctions retating to sale, mortgage, partition and gift of 
immgveable property can be made valid and free from dispute by 
writing only. 

In Katyayan we find 

i Sort cath aa ex a: AARS | 
. Sate zu CUR fps a pner e 


‘Lhe ‘means of proving established custom among people of the 
same township or tribe js documentary evifence, "not divine nor 
oral evidence. 

With the early Romans writing was not temente to tite validity 
of a contract for sale. . i . 

In England under the Confmon Law many transfers were made 


by parol or word of mouth only, without writing but this giving à 
* . 


Necessity of 
writing. 

* 
Place of writing 


in the Law of 
Evidence. 


When writing 
compulsory. 


. * 
IOS 
e. 
~ 
There kinds of 
writing. 


TR 


"sprifsess 


Unattested e 


Officia] and 


private documents. 


handle to a variety of, fraud, the 
and g Vic. c 106 have been enacted. 
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In the 7th Chapter of the Vishnu Smriti we find 


i ww ge aR > 
Now, documents are of three kinds. " 
: ate tre prie ertet d a 


(Von, XLIX. ° 


* 


statute 29 Car JI c. 3 and 8 


die xf: (attested by King's officers) i, e. Registered, š 
atf: attested e.g. Bonds, deeds of gift, sale, mortgage &c. 


VIZ unattested e.g. Promissory notes, Hundis, 


ataten SE mi FS | 


e e ORA (bfest ster orm y 
A registered document is one which "is written by the Kayastha 
officer of the King’s Court and marked with the impression of the 
palm of the superintendent. 


4 TSH CU CS ffrae | 
wee fofaws wire 8 


A document written by whom soever but attested by witnesses 
is called an attested document. 


aga fates wither ¢ 


A document written by a person with his own hand is galled 


an unattested 


document. 


Another Smriti divides documents into two classes e.g. 

Gmusüfe emi aR wise 

Documents are of two kinds—official and private. 

Then private documents are of two kinds (i) written by a person 
with his own hand (ii) written by another. 


unattested and which is written by another is attested, 


BH ARG SLAPS, MIPS HTH | - 
That which is written by any person with his own hand is 


In Roman law also when an in strument was not written by the 


parties, it wis required to be signed by thgm. 


If it was to be . 


drawn up by a notary, the contract" was. not eomplete ntik the 
documents were*fully fihished in every part, 


We may compare with advgntage the English Law on this point 
* In Englgnd, from want of the general system 
of registration known in "Scottand, the complexities of conveyanc- 
ing had become so inextricable, that one of the most approved 


of registration. 


e Vor. XLIX.] —ComvxvawciNo IN ANCIENT ÍNDIA. . : 
forths of transference was a fictitious Suit and judgment of posses- 
*sion called aefine and recovery.” . 

In 1834 the Act abolishing fines and ` recoveries effected 
a‘refSrni of? conveyancing in England. "In* 1862 the Land 
Registration Act was passed providing for the registration of real 
estates and of the titles thereto. . 


Of the nature of IF nites documents we have our sale certi- 
ficates, It is written by King’s officers and sealed with the seal of 
the Court. ° 


This class of documents has some advantage over our modern 
registered deeds. Our Registered deeds are prepared,” executed 
and attested at home. The executant only admits the fact of 
execution-before the Registrar, A document can be registered 
even in th8 absence of the executant, after summons, Numbers 
of suits are instituted every year for setting aside these registered 
deeds. Uptil now there has been no suit for setting aside a 
certificate of sale, although there have been suits for setting aside 
the sale, : 


Brihaspati's classification of deeds runs thus :— 
ate Han, BAER, WIM Tse | 

E came fafa: cotter adsa as ! 

Writings are declared to be of three kinds, those by the King 
(i. e. Official), those made at a particular place and those written 
. by a person with his own hand. 

A word or two with respect to this classification are "€ 

Here the main divisions are only two, viz, Official ( af% C97 ) 
and@prevate ( "WI«3 e YES fafes ) WAFS ie.a document relat- 
ing to the locality has found its place in this classification as the 
_law telating to writing has been treated by the jurisconsults as part 
of the Law of Evidence. 
Then Vrihaspati sub-divides private and official documents. 

vetta aprire ata-ata: | 

. ANP otfee A, AAR NE e 
" Writings argong people in general are mainly pf 7 kinds—those 
relating to partition," gift, purchase, pledge, public agreements, 
slaves, debts and the like. The efumeration is not complete and 
exhaustive for the last word is adi (ffi) à. e. and the like. Official 
or royal dgeds are of 3 kindseviz,, Royal gift, Royal grants and the 
decrees, 


* 


Various kind of 
Writings. 


Seven kinds of 
private documentse 


tid 


Sce 
. «Deed of Partition. 


* 


ATATA 
Deed of Gift. 


2 


Deed of Sale. 


Deed of Mortgage. 


wy ARR 
Deed of Slavery» 


- à = 
° . 
e . 


ates RISER wae Y ATI 7 f 
Rei sas FAS SIATS BIS Ig E 
-That record of partition which brother (or other „co-heirs) 


execute after makirfg a "just division by mutual consent* is called*the 
written memorial of partition. x 


fira BW AR Ont n I° ; 
SCA LU) TAR HT ACT AT. Y wifag: I . 
And when a man having made a gift of land, draws up a deed 
to make it last as long as the sun and the moon shall last and 
unreserved and incapable Bf being seized by any one, that is known 
asa deed of gift. 


. RRE Slat per pee 1 
AR FIRIR WS FAS ROCS d 
When a person, having bought a house or a field, or the like, 
causes a deed to be drawn up, containing an exact statement of the 
price, that is called a deed of purchase. 
. EAR PATAY HA CANTAT SA | 
CAAS Cetsp fasxtqwe aificaere KOTS 1 
When a man, having given in pledge either moveable or 
immoveable property, causes a writing to be made out, stating in 
it the condition, whether the preservation or enjoyment, it is called 
a writing of pledge. . 


wifi is mortgage with possession i. e. usufructuary mortgage and ° 


q8F is mortgage without possession i. e, simple mortgage. 
A COPS qs FT AS CAAT e a 
ate facattt wate fee oras qwfg es) ^ 
If the people of a whole village or of a district mutually execute 
a writing under their own signatures for pious purposes, not Contrary 
to the King's laws, that is called & writing of agreement. . 


In the time of Justinian contracts were not required to be made 
in wrigng or * written contracts were ugknown. uring the republic 


there existed a true literal contract, made ees an entry" in*the ^ 


account books of creditor. . 


. qana teta fae gars y g | 
ea cw Aaa eras BIS 1 
When a person destitute of cloths and food make a Writing in a 


THE CALCUTTA LAW JOURNAL, [Vou, XLIX. ° 
* 


Vop. XLIX.] CONVEYANCING IN ANCIENT INDIA. 


forest te this effect, “I will do your work"? that i$ called a writing of 
slavery. é 
$ ya FH IAG wow Sots FAR f 

008 * 7 Ges ha GR cotter acre NBs 1 

When a,person,taking money at interest himself makes or causes 
a deed to be mage by anotheryit is called a writing of loan and by* 
the wise*a deed of debt. 

Besides these main documents there were other minor 
documents. 


ath acre cota "mre xf a 
Ful eife fear es tus AAAS 1 
When a bailee carries the yery thing bailed again to anothtr for ° 


pledge, he shall cause a deed of pledge to be recorded in writing 
and give with it the deed (he received) in the first instance. 


ara frater faic theta fades 1 
TST | 
When a decision is given in boundary dispute a deed of 
boundaries is to be drawn out. . 
MATENE AUTH ABH CB ATS Ge] | 
fara qos Ge fara corey WE FICAR d 
x NIGRI | 


An instrument if taken to another country or badly written, or 
destroyed, or effafed, or stolen, or torn, or burnt or divided, he 
e 
shall cause another to be executed. 


at IY TEEL E FS fras ata fee 
^or mw faferate qfi: sate ARTER i 
TR | vives 
He who cannot pay the debt at the fixed time, and wishes to 


renew the contragt, may renew it in writing with the creditor's 
consent, if he pay all the interest then due. 


R RAT METE A TE FRAR 
aii f . SEI e 
Having discharged the whole debt, heeshoul@ tear up the 
writing or cause another to Ve executed for acquittance. 


R cues ejcbefee firerne st à . 
, A Cott sts eui rer sffifo fix 1 
i WATER ape 


yI - 
Deed of debt, 


*. 


yta 
Deed of pledge by 
the bailee. 


*[ai 
Writing of boundary 
dispute. 


Renewal of 2 
writing. 


Writing of 
acquittance. 
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If the debtor pay little*by little, let him write the sums paid on 
the back of his written contract or let the creditor, give a recejpt 
signed by his owf hand. x 

From the abgve enumeration of the several species of edeuds it 
appears that ancient India witnessed all the principal documents irf 
e use in modern India, both original or primary i. €. confeyances by 

means of which 3 benefit or estate if created or fifst arises such as 
sale, gift, lease, partition, and derivative or secondary i, e. convey- 
ances by means of.which a benefit or estate originally created is 
“enlarged, restrained, transferred or extinguished, such as release, 
surrender. We shall sep whether there were any generally Teceived 
formularies for the drawing up of deeds, The ancient Hindus 
* were fery scrupulous about writing. Their maxim was “ #3 qq 
ai fat " speak hundred times but do not write. In the same way 
the old Romans said. * 
"Litera scripta manet 
Vox emissa valet” 
What is written endures, things spoken spsed away. 
( Zo be Continued ) 
Manoranjan Ghose Choudhury, 


Pleader, Dacta. 

. 
e 
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Now, the requisites of a modern deed are :— ES 
(1) That the parties must be free and. sufficient ife, freb and Requisites of a dad 


not minor or otherwise incapable of executing the deed, 
(2) "That there must be proper subject of assurance. 
(3) That the consideration must not be illegal. 
(4) That it must be written or printed on paper or parchment. 
(5) That the language employed must be cus puclbetuto and 
sufficient in point of law. : 
. (6) Thatthe matter written must be era and orderly det 
forth, . 
With regard to the first requisite Vrihaspati: ‘said 


g quf fre Share Faw ECA : | l 
frea mira au aaRS o 
A writing made by person dying, by infant, by pergons coerced 
through fear or pain, by woman, by intoxicated: or prófligate 
. persons, by the diseased or obtained at night or at a time of distress, 
bysyiolence, does not stand good. pups d 
Majority has also been defined by Vrihaspati iw LE 


. Spe CUBE TH BLS atf yet es 
. e R | DENT 


e ——a person attains majority, in his sixteenth year. 
f On the same point Vyasa has the following couplet— 


Lame ans teste we O 
d : , dits. tq vectes «ataca 1 l : Viera 


Persons vindi in tHe Shastras know that document to be invalid, a Sie 
which is executed by a.slave, by. a -person not frec,» by infant or | 


woman, . EN ; š . 
Theenext two lines of Manu, also speak of the same thing, 


| Bia 


. . *. 
. . 
. 
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"cete état a doa. fact ati : 
"eme TOOT agat A ghee o E. 
tseo 


* ` LE ò% 

A contract mads by a person intoxicated or insane or distressed 
or subject to disease or by an infant or a decripit old man sor by & 
person without authority is utterly void. 4 . 

- Under the Common Law also as a general rule no person could 
take an estate or benefit under an indenture unless he be named à 
party to it, With regatd to the second and third point viz, the 
proper subject of assurance and consideration, 

Manu Said— 


. . aert a Stal Safe qefi sriseifebtut 
* — wfeosangce eitfamerotaatfarte 1 . 


A contract, though assented to by the obligor, will be of no 
effect if it be inconsistent with positive law or with settled usage. 

With regard to the fourth point there is a little difference. A 
document in ancient India could be written on barks of birch, on 
Cottoif or silken cloth on palmyra leaves or on paper or plates. 


“Scere tq IS CHITA A 
Bla THC ACG a Sta ACH qr 
English document can be written only on paper or parchment, 
Ifit be written on stone, board, linen leather or the like it is no 
deed, 
With regard to the fifth point :— 
Document relating to Kings’ affair were written in pure Sanskrit, 
But there was no such restriction” with regard to epsate 
document, ° 


gA ser at E AAA i , 
aire atur Wet ps orf fag coats: ae mH 


Documents granted by Kings,» must be writttn in pure 
Sanskrit and,in good clear letters by the misters of Peace ' 


and War. e 
In the King's Court the Kayasthas had a éxclusive privilóge 
of being writers. . 


. ateta etr] aga Rora” 
“eti atacal catan: E 
BCR CATS si" — ea hs . ° 


e t e 


. * 5 . f 
e 
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*Thé waa slso mentions the qualifications which such a ud e ARM . 
. should possess, -" 
Pea. of ^al scs x cet te ipe, fü : 
. fs apts facer qo cua 1 
~ ` YF 215/10 e d 


One lio is skilled rr accountancy, who is acquainted with 
‘the difference between the various Dialects of the province, 
and who can write in unambiguous style fraught with deep 
singhificance may become King’s writer. . 


b[q* has the following for a writer's qualification, 
APTS sehen c wow! furem i e Nn i 
«o mr Eats AR SINON: 1 : 


A good writer is he who understands the meaning of words 
as soon as itis uttered, who writes a very swift and legible hand 
and who is versed in all the Shastras. 

Before the deed is formally written a draft is to be 
prepared, : 


ote Cer BACH GON A iq faces | - Draft of writing. 
e JAFE REAT sets orca FATTER y 
l l ammo -c . * 


The draft èis to be made with a piece of chalk, on a wooden 
slate or on writing board, then after correction to*be put on 


paper. 
With regard to the 6th point viz, arrangement of Deeds, 


Jajnawilkya says t— 
* “az feed] fats TAS TTT | ' Arranggment of a 
SUO QOIS athens att fira ufa E I bcd 

eo e GnuExprser at aerate | 

ə xai taea fog amfa fofger a 

. HARA ace aA su ween factam | ° d^ au 

AR Cp expe 1ST, wwontafü emfeex i 
MERTE LET, fre atis AT 
wate supe 3 Pet fafai cw muta 

^^. SA af Etr waa Wxy AR A 

co fee areca eee erg weet finde pe, 


Mosi Soe yen. 


Gis Rags: 


Signature of 
illiterate 
f debtor how to 
mum be made, 


THE CALCUTTA LAW JOURNAL... [Von, XLIX. 
8 à 


‘Whatever contract. has been. agreed upon between ‘parties by 
matui consent, a writing shall be, made of it, attested by witnesses, 
headed by the name of the creditor, and the year, month, fortnight,” 
day, name, caste, fanfily,* scholastic title, the names of the partits,* 
father &c. must be spécified, when the transaction is completed — 
the borrower shall-sigd his names with, his own hand, stating ^ 
"whatis above written has the assent of Ine, son of such a one” ; 
and the witness, being equal, shall also write putting the name » 
of their father first, “I,such a one, am witness to the writing.” 
And the writer shall then write at the ‘end (of the deed itsqlf), 
this has been written by meg the son of sucha one having been 
called upon to do so by both parties. 


Rishi Vasistha also says :— dii 

ater faces stets ans fart wal : 

vti ateate forestal 5 tren 

wife come tSp ara] INS PNF 
s. ^ . WP ates sue fafewicda ard 

Time, name ofthe country with its Kings, and that of the 

village, rames of parties and of their fathers, their caste family 
and scholastic title, things sold or mortgaged with their number, 
the rate of interest all these should be inserted and should bo 
marked with the impression of the debtor’s hand and attested by 
two witnesses conversint with the fact. : a: 
+. In India, s will, a gift, and a mortgage are required to be attested 
by two attesting witnesses, 
* Here we find that in ancient India & document must be datgd. 
An English document may be good, although it mentions no,date. 
For the date which a deed bearsis merely prima facie evidenge 
of the date, the true date being the day on which the deed was 
delivered by the grantor. ú . 


afe A a D RY CA 
ae al afata spé. sits 
"ife ate jd 
That debtor who is ignorant of the arte of ‘writing, shall cause 


to be written his assent, or if the witness be so, by means of 
another witness in presence,of all the witnesses. 


In ancient India documents .were required t to be signed, by the 
parties, With regard to deeds in England it. is an "open question 
e. I we oH e 


X e Y 
. . 
. 
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whather party must sign his name as well as seal, for it is doubtful 
* whether 29 Gar II, C 4 requires signing in the case of deeds, 

° “The custom of sealing an English document", says Blackstone, 
“haf béen introduced in England by the’ N@rmans, a brave but 
illiterate nation, whos used the practice of sealing only without 

“writing ‘their ħames, which custom continued when learning made 
its way among them, though the reason for doing it had ceased. 
At the conquest the Norman lords brought over into England 
their own fashion”. The oldest sealed Charter in England is that 
of Edward the Confessor to Westminister Abbey. It was witnessed 
only by his seal, himself being brougkt up in Normandy. Before 
the conquest sealing was not in common use. The method of the 
Saxons was for such as oould write to subscribe their n&mes, and, 
whether, they could write or not, to affix the sign of cross." 

Of alienation by matter of record. 

Then of the royal deeds i.e. those deeds which operate by 
matter of record. Such as royal grants and vesting order, "These 
are of three kinds as has been said before viz, (i) grants of piety 
(ii) grants of favour and (iii) royal writing of Victory. 

Be it said to the credit of the Asiatic Society of Bengal that it 
has succeeded in collecting heaps of these records. 


fürs] faust spud CHATS STI | 

Sine cw ifs Arataa fa: u 

arb A Stars a aat Pheer i 

afamatar aaae Hts 5 7 
; afore frase MATERA AN 1 

eo OC AR CC Ic Pn à 
“Leta King, having given land or assigned fixed (immoveable) 
‘ property cause his gift to be written forthe information of good 
pringe’s who will succeed him, either on prepared silk, or ona 


* plate of copper, sealed above with his own signet. Having des- 
cribed his ancestor and himself and stating the quantity of the 


* gift with the measure of acquisition and decisione, and set his 


own hand to it, apd specifidti the time, let him make his fonation 


secure, e e . s 
aag nA: wf fa cores à 
stan abaf afegia a — 7 
E aare tatty: ITEA ATA TR | 
DO RORIS AAI TST RNS: at | 


. 
Royal grant. 


e 
Royal Gift of piety. 


Royal Gift of 
favour. 


8 
- The Minister of Wat and Peace, specially empowered for the 


purpose by the King himself, shall fully write downythe King's -« 


grant together with the boundaries and measurements (of the land? 
on copper plate or else ôn strong cloth. The King shall himtelf- 
write with his own hand, agreed to by me, the son id such = one, - 
being King of such a place. 

. 


Tal gota star sta asd | z 
MAA PISCIS f, dst estf RJE 0 
aiel Peat SIRIT WATT | 
© Temi Tetate Wiss cra tA n 
.  g DRE TBA sra CoE 1 
«o alc Tate metar a 
vhs NAY: wh KÉ AFTA | 
aB <4 eerta mitata sets fecta | 
water arate fifi ofa fate cotta: | 
. mens Eti TRO i 
OARS TERS MTA RTA SR | 
| Fert | 


Let a King, having made a gift of land cause a pious granteto 
ba made on copper-plate or strong-cloth containing the names of 
his country and parentage stating “ I make this gift of land to- 
day to so «nd so son of so and so having such scholastic 
title” for my own and parents’ merit in the next world which shall 
last as long the sun and moon last, and descend from son to grand- 
son which shall be:incapable of being resumed and seized bg «my 
one and free from all taxes and rates. It should further be redorded 
that heaven is for them who make or protect such gift and hell for 
sixty thousand years to those who trespass on such lands of gift. 


The Secretary for peace and war shall write “ done* before me” . 
and the treasurer shall affix the royal seal and pu? the date," 


month and the,year with his own hand. Such writings.are called 
royal grants under seal, e i : 
atin aeter faea fE o 
Kai etri were fafaeuai 1 
. quf 1 
If the King, pleased with the service or bravery of any one, 
bestow on him a district or other portion of land bya written deed, 
that és a writing of favour, š 
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«party shat writing is called a writing of victory. 
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; arate fara a fadia aiga à 
ATTA CHIT BY as EQUOS! serfs | 


‘ eWhen the King, after going through the plaint, answer, proofs, 
and decision, i in ʻa cause, issues a written decree to the winning 


.Vasisthh mentions folir kinds of royal writings. 


. MAR ALT CHR BY HGR Ge] AAT | 


Wes epi tates WIR CHAT i 
‘Grants are to be considered as the first, and next the decrees, 
within orders, and respectful correspondence, are the four kinds 


of royal writings. . . 
"XC vcn RAAT s 1 : 
wifraifscs cay SHAG FING 1 


That writing, whereby he communicates only business to the 
heads of district, to his servants and to the guardians of the king- 
dom, is called a letter of orders. 

afs sponfzetorfy xicrwerfbces y i ; 
FI AATE CAA AGE AAEE H 

That writing whereby he makes known any business to his 
family priest, his domestic chaplain, or his spiritual teacher, all per- 
gons to be respected and worshipped is termed a letter of respect- 
ful address, ° 

The Hindus prepared various kinds of inks and dyes for writing 
their documents. As for the pens and nibs to be used, they were 
very particular, They preferred gold pen e. g 


ZA Watley) as for copper starry RE STIAS] ECTS | 
*And as for brass ISTA facing | as for bell-metel 

. Shea FAB GCI As for bamboo pens qut *y5j] facdade 

* eaatinsrqeeqq and so on. « 


The cloth that was used for writing was specially prepared. 
. afie RANY lof specs | . 
ewe afer y we Cat aaf c 
That part of the cloth is sed for writing which is not 
old or tattered and which does not contain any holes and 


the threads of which" are seven and do not contain any knots 
or hair, * P 


Letter of orders. 


gatra hat 
Respectful 
correspondence. * 


Varlous kinds of 
petis. 
’ 


. e e 
- . 
e 


8 . 

Here 1 conclude my catal$gue of dry bones with the hope that 
some future students of Hindu Law will take up the matter and, 
put flesh and blood dh them, ‘To those students I would, in the 
words of late Dr. Ghose, say “ Legal antiquities ought tq engage our 
special attention, as India offers a rich apd varied field for such 
enguiries. The harvest has long been ripening for the sickle, bu 
as yet, to our reproach, the reapers are *few in nunfberand that 
wealth of materials which would be our pride, is now our 
disgrace.” 

Y Manoranjan Ghose Choudhury. 
te Pleader, Dacca `° 


REVIEW. " 


The Code of Civil Procedure by Mahim Chandra Sarkar, 
Seventh Edition by P. C. Sarkar ; published by Butterworth & Co., 
Calcytta, 1928. 

A seventh edition of a book well-known to the profession would 
offer little scope to the reviewer. The late Mr, Sarkar’s commen- 
taries on the Civil Procedure Code have long been known to the 
profession as perhaps the most exhaustive, and in the présent 
edition the learned editor appears to have maintained that repu- 
tation for the work, And, besides bringing the cage law and the 


statute law down to date, the editor has added, in this edition, « 


appendices incorporating the High Courts Act, the Government 
of India Act and the Letters Patents of all the High Courts, which 
one badly missed in previous editions, . ~ 
‘It is possible to comment on the method followed in the work, 
notably on the total absence of all distinction between the treatthent 
of leading cases and unimportant decisions, and on the want of any 


guidance on the development of the law in the various cases. 4° ` 


little attention to these aspects df a commentary would have 
considerablyesnhanced the value of this work, though, as it is, the e 
work Mas apparently received considdfable appreciation fsom the 
profession. The, index, too -seems to be exceeglingly meagre, 
considering the enormous mass of matertal embodied in the book. 
We trust that in future editions, the editor. will find it possible 
to attend to these details  * 
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. THE LATE MR. JUSTICE DUVAL. 
Reference in Court, , 


Tributes to the memory of Mr. Justice Duval who passed 
away on the 25th February last, were paid at the Calcfitta High 
Court on Wednesday the Zjth February 1929 before a Full Coprt 
consisting of the Chief Justice and all other Ju iges. s 

The Adoocate General (Mr. N. N, Sircar) said that Mr, 
Justice Duval was a very courteous and kind man and members 
of the legal profession had no ground of complaint. Before he 
became a Judge of this Court, he occupied diverse offices, and 
wherever he went, he was highly popular. 

On behalf of the members of the Bar Association, Mr. Nasendra 
Kumar Basw said: "Mr. Justice Duval was in this Court fora 
comparatively short time, but even in that brief period, he made 
his mark, 

“His long service as Deputy Chairman of the Calcutta Corpora- 
tion and later as Land Acquisition Officer of the 24-Pergannas 
and as Legal Remembrancer to the Government had made his name 
familiar as that of & sympathetic officer, and during 'his career, 
alas all too short, on the Bench, his reputation was enhanced by 
the Quickness with which he grasped the essentials of the cases 
brought before him, ` 

“His relations with the Bar were always cordial Though like 
some other quick Ju iges, he did not suffer bores gladly, he would 

, neves impute any motive or malpractice to the legal advisers of 
fitigants. He had too much knowledge of the law and of its 
uncertainties to do that. His edition of the Land Acquisition 
Act will keep his memory green amongst lawyers.” © 

eOn*behalf of the Judges, the Chief Justice said: “To” me as 
Chief Justice be was tower of strength, Ani a *more hard-work- 
ing and capable adviser on all adginistrative questions, no Chief 
Justice could desire, Many a long hour did n: give ungrudgingly 
of his time when cozrtework was over for the day, endeavouring 
to work omt in prgctical detall the variqys suggestions for reform, 
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which recent years have so 'plentifully brought forth. He yas 
moreover one of those who had always time to spare for social , 


and philanthropic work. . 
“His latter years wgre saddened by bis wife’s death, ang hy 


‘serious ill-health, He leaves behind him a long and distinguished ' * 


record as a judicial officer in the District Courts and in this plaee 
but the memory which to some of us who knew him best will. 
dwarf all others is that of a vigorous, able, kindly, many-sided 
man, with a never flagging interest in his friends and in his work, 

always willing to help ein shouldering a burden, serving Bengal 
with faithfulness fo his life’ 8 end.” 


MP REVIEWS. . A 

Law of Accomplice and Approver by M. K. A. Khan, K, S., 
M.A, LL. M., rst Edition, 1928, Lahore, price Rs. 4. 

The preface, both in its general quaintness and the assurance 
that the authors way of treatment would be found “singular,” 
prepares us for something out of the ordinary in the contents, 
The book on the whole belies the expectation, The treatment 
of the subject follows, more or less, orthodox lines and the case 
law is not only exhaustive, but each.case has been quoted from 
exhaustively. The author has endeavoured, one would think, to 
spare his readers the trouble to refer to reports. eOne can wish 
that he had restrained his ambition to provide a substitute for Law  * 
Reports and treated the subject more exhaustively, which we are 
afraid, he has not done. $ 


The book is printed inlarge type and viti: very boli head 
lines, " But the printing was capable of considerable improvement, 
Printing mistakes are many and occasionally aggravating. 


The Indian Constitution by M. C. Chagla" B.A, (Oxon) ° A 
Barrister-at-Law, published by Fhe Bombay Book Depot, Girgaon,, 
Bombay, -Prige. Rs. 3/- > 


. 
* Thé author in this book deals clearly: and cencisely with the 
present Indian Cénstitutton under the Govegnment* of India Act, 
1919. He has made a critica] study of the said Act and has 
successfully: pointed out the defects of the Indian constitution 
whigh are-greatly responstble for making theeReforms unworkable. 
The author has pointed out the defe&ts of dyagchy -afd how it 
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bes been impossible to achieve joint responsibility of ministers 
under the gresent system of Government. 

A book of this type will be really helpful to the framers. of the 
“{uture constitution of India and students 3f Constitutional Law 
may profitably utilisethe book in grasping the principles of the 


«preset Indi Constitution. . 
. LJ 





NOTES OF CASES. 


Criminal Procedure Code, Set. 16a (I1)—' Any such. statement’, 
if includes oral statements. 


In this case T and others have been convicted of rioting and 
various «offences arising out of the riot. They were convicted 
by the Subdivisional Magistrate and the conviction was affirmed 
by the learned Sessions Judge. Against the order of the learned 
Sessions Judge the High Court was moved and the matter came 
on for hearing before Coutts Trotter C. J. and Madhavan Nair, J. 
The learned Sessions Judge in this case was much influenced 
by the decision of the Magistrate and really did little more than 
to examine whether there was anything to invalidate the convic- 
tion by the Magistrate. The Magistrate also in many instances 
relied upon the oral statements made to the police.as corrobora- 
tive evidence, The question therefore arose as to whether those 
oral statemerfts were or were not admissible, The legrned Judges 
refrained from discussing that question and referred the matter 
toa Full Bench. Before the Full Bench the question was— 

Do the words “any suci statement” in the first paragraph of 
clausé (1) of section 162 of the Criminal Procedure Code cover 
only written statements or oral statements as well ? 

Held (Per Ramesam, Wailer and Jackson, JJ that the words 
“shell any such statement..,...... be used" inthe first paragraph of 

esec, 162 {Criminal Procedure Code apply to both oral and 
written statements, 


King-Emperom v. MayngTha Din, (1926) I. L R, a Rang. 
72 FB. followetl, and Venkata Subbiah v. King-Emperor, (1925) 
I. L. R. 48 Md. 64€ oyerruled.. 


? 


e 
I. L, R. 51 Mad. 967 
1928. 
~~ 
Thimmappa 
v. 
Thimmappa. 
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SIR' BENODE MITTER. i 

We hail with great delight the appointment of our esteemed ¢ 
friend Sir Benode Miétere as a member of the Judicial Committees 
of the Privy Council, A . 

Rorn in 1872 Sir Benode is the son of Sir Ramesh Chandras™ 
Mitter, once a legal luminary of Bengal Who officiated for some- 
time as the Chief Justice of the Calcutta High Court. Sir Benode . 
was early educated at home and first began his professional career 
as a Pleader in the Courfs under the District Judge at 24-Parganas, 
But before Jong by reason oj his contact with eminent lawyers 
of the High Court who came to see and consult his father he 
became ambitious to join the High Court and practise on its 
Original Side, To fulfil this end he ran away from home in order 
to proceed to England but was caught on the way and *brought 
back home, Butthe next year having obtained the full consent 
of his father he left for England and having worked diligently in 
the Chambers of Mr, Upjohn, K. C. he returned to India in 1897 
having been called to the Bar. On return. home he worked as a 
junior f Mr, Satyendra Prasanna Sinha who subsequently became 
Lord Sinha and within a short time made ‘bis mark as a junior 
who could be entrusted to work out cases to the great help and 
advantage of the senior. Sir Benode is ever reputed inthe Bar gs 
a lawyer of exceptional abilities possessing ready and up-to-date 
knowledge of practice and procedure and understanding of the 
complexities of law as to be known generally as the “Walking 
Encyclopedia, In 1910 he was made the Standing Counsel to 
the Government of Bengal and was nominated a member of the 
Bengal Legislative Council. He was*for a number of yegg, a 
useful member of the Council of State. For sometime he also 
discharged the onerous functions of the Advocate-General with 
great credit and was created a Knight in 1918 for his manifold 
public services. In private life, heis a perfect gentleman with , 
kind and pleasing manners. 2 . , 

We beg to offer our heartfelt congratulations to Sir Benode for 
his elevation to the highest tribunal ofthe Enfpire for whigh he 
is so eminently fit although we feel sure the acceptfnce of the office 
will entail heavy financial loss on his part, . ° 


. The Calcutta Law Jona. 
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. .* NOTES OF CASES. * = 
Lottery-— Indian Penal Code, Sec. 294A (second part), applicability of 1. u, R. 53 Bom. 57. 
—' Drawing" meaning of. . i 1928. 


Iw this case the accused who was the sole agent for the British Empero? 
Cigarette and Tobacco Co, in India pifblished handbills® offering a v. . 
price of Rs, 5 which could automatically be obtained by purchasers Sred pts Vet c 
of Parke Drive Cigarettes: It appeared that the accused sent ten T 
five rupeg currency notes to the manufacturers of the above 
cigarettes to put each note in a separate packet of cigarettes, The 
ten packets in which the currency notes were put were mixed up 
with other packets not containing any currency notes and all were 
sent out to the accused, the agent. 

The accused was thereafter charged under Sec. 294A (second 
part) and was tried by a Presidency Magistrate who convicted him 
and sentenced him to a fine of Rs, 15 holding that the scheme í 
published by the accused was a lottery and the offence under 
secohd part of section 294A of the Indian Penal Code was 
established. 

This case came up before the High Court on application by 

* the.accused and the questions were whether the whole scheme 
was a lottery and whether the act of the accused fell within the 
provisions of section 294A Igdian Penal Code. e 

BRIA (fer Patkar and Baker, JJ.) that the whole scheme was 
a lottery. The word “drawing” in section 294 Indian Penal Code 
is used in its physical sense and the actual drawing is an essential 
ingredient. The wording of section 294A Indian Penal Code 

» "excludes a loftery in which there is no drawing of any ticket, lot, 
number or figure and there Was no proposal to pay any money 
* dependent on'the eyent of such drawing of a ticket, lot, number 
or figure. The puyting of ie rupee notes though it would amount 
to a proposal te pay apum was not on the event or contingency 
relative tothe drawing of any lot. The accused was held not 
liable under section 294A (second part) Indian Penal Code His 
conviction andfsentencg were accordingly set aside. . 
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The Law of Identification by Nripendra Nath Dhar, B. Ly . 
Calcutta: M. C. Safkar & Sons. 

This is an eminently readable little volume which deals with tffe 
law and science relating to the proof of idantity of persons, "places 
and things. The law on the subject as to what is of is nor 
evidence of identity is to be found ih the Evidente Act. . The 


' author's scope is however much wider. He deals extensively with 


the value and weight of different kinds of evidence illustrated by 
copious references to cases and treats incidentally with the scigntific 
principles, underlying thee various modes of proof of identity. 
With regard to the latter he might have been more elaborate. 
Thus with reference to Handwriting gnd Finger Prints he only 
gives the widest general principles which guide the expert in 
determining the question of identity. We think he could have 
included a more detailed statement of writing habits as evidenced 
by characteristics in handwriting and how they are inductively 
atrived at. : 

Altogether we think the work isa delightful summary of the 
law oh the subject and will amply repay a perusal, 

` Restatement of the Law of Contracts—Chapters r—7, 
Sections 1—177; published by the American Law Institute, 
3400 Chestnut Street, Philadalphia. Pa. . 

This is an official draft of the American Law Institute, which 
seeks to formulate the law relating to contract ig the form of a 
Code. InAmerica, asin England, the law of Contract has not 
yet been codified, though a draft code was made in New York 
very long ago and furnished one of the sources for the Indian Code 
on the subject. The law is still to bé found scattered inejfficial 
decisions, apparently somewhat diversified in the differeftt juris- 
diction. * 

The American Law Institute apparently propose to place the 
system of american laws on a more satisfactory oting than at* 
present, by producing adequate »estatements of the law in the 
form of Codes, The present volume is the first published fruit of 
their labours. The thoroughness withewhich tht work is gone is 
evidenced by the method of its preparation, ES preliminary 
draft was prepared by the Reporter, Mis advisers and the 
Director and considered by* the Council, After amend- 
ment it was submitted, toe meetings of the members of the 
Institute and also widely "circillated amongst judges, lawyers and 
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teachers oflaw, It was subsequently considered at a confererte of 
co-operative Committees of State Bar Associations and finally con- 
sidered at«he annual meeting ofthe Institute. The result of this 
“elaborate consultation of experts has now been published.as the 
“officidl draft of the Institute. Naturally,*on® finds in the state- 
ements ofthe law art amount of precision and thoroughness which 
"no individual work could have. i 
* The meticulous care with which the law has been drafted i is in 
« marked contrast to the somewhat slipshod method of the Indian 
statute on the subject which has been seveyely commented on by Sir 
Frederick Pollock. Take for instance the definition of contract 
as “a promise or set of promises for fhe breach of which the law 
gives a remedy or the performance of which the law in some 
way recognises as a duty? This is a far more adequate and com- 
prehensive definition of contract than any with which we are 
familiar and embraces a larger number of agreements than could 
be brought‘under the definition of the Indian statute, though 
there seems to be no scientific reason for excluding them. A pro- 
mise again is defined as “an undertaking, however expressed, 
either that something shall happen or that something shall not 
happen, in the future,” to which is added another clause to the 
following effect: 

“ Words which in terms promise the happening or failure to 
happen of something not within human control, or the existence or 
non-existence of a present or past state of facts, are to be interpret- 
ed as a promise or undertaking to be answerable for such proximate 
damage as may be caused by the failure to happen or tħe happening 
of the specified event or by the existence or non-existence of the 
asserted state of facts” 


**Dee is reminded at once of the criticism of Mr, Justice Holmes 


and other critics of the offer and acceptance theory «and the 
définition of contract by Holmes as the taking of a risk. This 
definition meets every criticism on the accepted formula in Com- 
mon Law and recognises the truth of Holmes’s definition within 
a limited sphere. In this way it easily becomes a more ade- 
quate definition than the usual ones given in text bogks. 

Qne notices that the affthors of the draft are extremely* anxious 
to depart as gus as possible from the accepted principles ofthe 
law as i E x the Courts. It is for this reason perhaps 
that the draft insists on the theory that where a conțyact consists 
of mutual promises, each promise is & consideration for the other. 
There has been a considerable amount of discussion in America as 
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to whether this is so and it has been pointed out that, taking con- 
sideration to be a detriment suffered by the promisee, there is mo 
scientific justification fo r this view ; and some authors pave insist- 
ed that in mutual promises we have really a true consensual con- 


tract without. any comsideration. ZEE OE I 
The authors of the draft meet this criticism not by recognfksing 


contracts without consideration in the mutual  cohtract,"" 


which would be upsetting a great deal" of the common Law 

theory, but by a restatement of the definition of consideration. , 

They define consideration as— 

* (1) (a) an act other than à promise, or . 

(b) a fqrbeance, or a ; 
(c) the creation modification or destruction of a legal relation 
*(d) a fetarn promise, $ 

bargained for and given in exchange for a promise," 

This may not be as eleganta scientific concept as “a frank 
recognition of the absence of considerstion in mutual promises, 
butit certainly meets the objection founded on the accepted 
definitions of consideration. 

Throughout the draft one notices similar care and anxiety to 
notice and provide for every valid criticism of the accepted state- 
ments of the law and the restatements in this draft are accompani- 
ed by explanatory notes and illustrations which bring out the ques- 
tions at issue without burdening the statement of the law with ela- 
borate controversies a thorough re consideration of the common Law 
on contract by such an eminent authority and done witb the amount 
of labour attention that have been bestowed upon it cannot but be 
a most valuable contribution to the study of the subject ; and the 
draft is bound to have a much wider use than its immediate 
purpose. We are not in a position to say how far it will hejpexo 
settle the law in America as it seeks to do, but we feel sure t will 
be studied with care by jurists, practitioners and legislators all over 
the world, notably where the English system of law prevails.as a 
most able, precise and authoritative statement of the lfw as it is. 


The Calcutta Law Journal. l 
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RAILWAYS IN INDIA. 
Their status, respansibilities and liabilities. 


The Railways in India are common carriers andstheir rights 
duties, responsiUilities and liabilities as carriers of goods, are 
aj the present time governed by the Indian Railways Act IX of 
1890 and by the Common Law rules of England, in so far as they 
are not affected by the said Act IX of 1890. 

For a clear appreciation of the law, as it is at present adminis 
tered, it would be necessary to hark back to the past and to 
study the law as it was when the Railways firse started their 
operations in India and to note its subsequent evolution. 

The public employment of transporting goods by Railways, * 
was an established fact in England long before it was thought of 
in India. As such carriers of goods the Railways were called cam- 
mon carriers and their rights, duties and liabilities were governed 
(as th&y are even now governed) by the common law rules of 
England as modified by the English Carriers Act of 1830. 

The business of transporting goods by Railways was unknown 
in India and it waseduring the reign of Her Imperial Majesty 

* Queen Victoria that few Railway companies were incorporated 
under Acts of the British Parliament, for working in India, In 
terms of two of these Acts, two Indentures of Agreement were 

. madeon the r7th day of August 1849 between the East India 
Company (through whom British India was at that time, being 
governed on behalf of the Crown ) of the one part, and the East 
Indian Rajlway Company and the Great Indian Peninsula Railway 

» * Company respectively of the other part, whereby the said two 
Railway Companies were authorifed anf directed to make-and 
‘maintain, under the supervision and control of the East India 
Company, railways in India, It was the Bast Indian Railway 
Company whigh ran RUN first trai from Howrah to Raneegginjin ° 
X954. 
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So it is seen that it was in the year*r849 that the Railways first . 
started their operations in India. There being no Statutory enact- 
ments in India at that time to* govern the Railways, the laws as 
prevalent in England had,to,be followed for regulating the, , 
contractual relations of the Railways with their constituents. In . 
addition to fhis, before the coming of the Indian Contract Act. IX. 
of 1572, the law of cotracts in British India was governed byethe 
Common Law rules of England. The indiscriminate applica- 
tion of English Law to Indians within the jurisdiction of the Bri- 
tish Courts in India led to man} inconveniences, (Cowell’s Tagore 
Law Lectures, 3rd. El. p 55). Butjhe Charters of the Eigteenth 
Century which established Courts of Justice for the three Presi- 
dency Towns of Calcutta, Madras and Bombay, introduced into 
their jurisdictiom the English Common and Statute Law in 
force at that time, so far asit was applicable to Indian circuns- 
tances, Although this view of the introduction of English Law 
into India was pronounced incorrect and unreasonable by the 
Indian Law Commissioners in their celebrated Ææ Joc Report 
of 31st October 1840, it was taken as an accepted doctrine. 
The Commissioners maintained that neither the Hindu nor the 
Mahomedan Law was the /ex /ocí. of British India, asit was so 
interwoven with religion as to be unfitted for persons professing a 
different religion ; and therefore they held, that there being no  , 
42 loci, the English law, became iso fure the lex loci when any 
part of India became a possession of the British Crown and 
binding upon all persons who did not belong to the Hindu or 
Mahomedan community, They also recommended the 
gassing of an Act declaring a  /ex Jocifor British India 
but the recommendation was not carried ifto effect. (Vide 4. e.. 
B. H. C. r at pages 17—26). So the law of contracts as applied» 
by the Supreme Court at Calcutta and by the High Courts , 
of Madras and Bombay was the Common Law of England. 
The law administered in the  Mufussil, in cases whete no * 
specific rule existed was to act according to “justice, equity 
and good conscience", The expression ‘justice’, equity and good 
conscience’ wassinterpreted to mean the rul @ of EngMsh Law so 
far as they were applicable to Indian society and circiftnstances. : 
(L. R. 14. LA. 89 at p. 95 , II Bom. 551 at p. 561a) Originally the 
words ‘justice, equity and good corfcience! were 8ynonymous 
with the rules of ushal reason or law of ature ; but an English- 
man Would naturally interpret them as ‘meaning, the ‘rules of Eng- 
„lish Law as he happened to know and considered appKcable fo 
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the éase, (Ilbert, iGoveriment of India’ page 394.). This being 
the state of affairs in British India when the Railways started 
their operations in 1849, their contractual relations with their " 
constituents had to be governed bf the common law rules of 
Eupanes . ~ 

Railways as' carriers of drodi in England are common cagiers 
mf their duties," responsibilities and liabilities, according to the 
English -common law rules are that they are insurers of goods 
delivered ‘to them for carriage, the Act of Goi and King's 
enémies being only excepted. Railways in India, at the time 
they were first started were in fhe same positions - 

There are, as we know, two kinds of carriers, (i) the private 
carrier and (ii) he public carrier. Both these kinds of carriers 
are bailees in as much as goods are entrusted to them for carriage 
and during transit such goods are hell by themani are under 
their absolute control. Both are entitle! toareward. The main 
points of difference between them being, that a private carrier 
although carries goods as a public employment, he does his busi- 
ness when he chooses and Ais duties are, on every occasion, preceded 
4y a contract, which contract in its turn governs his rights, duties 
and responsibilities and he is liable for negligence only ; a common " 
carrier on the other hand professes to carry on his business as a 
public employment and is bound to receive all goods brought to 
him for carriage, provided he has conveniences to carry them and 
the employer is ready to pay any reasonable reward for the 
conveyance, He is also bound to carry the go@ds within à reason- 
able time and to insure their safety during carriage and until deli- 
very to the consignge, the Act of God and the King's enemies 
only excepted. Jf is also importait to nola that this duty is impos- 
ed upon him irrespective of any contract. It iis imposed upon him 
by the custom of the realm for the benefit of the public by 
reason of the important trust which he undertakes. Common 
carriers are largely entrusted with the goods of the public under 
circumstances which make a breach of the trust a very easy matter 
and the detection of the breach by the owner of the goods often 
‘extremely difficult ® They are paid a fair compensaffon for the car- 
riage ‘proportionate to the risks gvhich they incur. The policy of 
the law therefore is no more than just, which makes common 
varriérs of goods under “ordinary circumstanges, insurers of the 
goods they carry, (Vide Mothura Kanta Shaka p, LG. S. N. 
Go., ro Cal. 166), « i x 

A few Railways in India den their operations in 1849. But. 
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t 
as they began to multiply and as there was every chance of their 
increasing in numbers, it was found necessary in the year 1854 eto 
“enact laws for their governance and The Indian Railways Act 
XVIII of 1854 was passed *on*the rath August of that year. 
The preamble of the Act of 1854, however, states that “all 
Railways whieh have been or shall be opened by any Railway 
Company under the superintendence and control of the Jas; 
India Company should be subject to the same regulations”, 
This Act therefore was more ,a collection of regulations than 
anything else and did not presume to be a comprehensive law 
on the subject, It did not define the’status of Railways in India 
nor. did it state what their duties and responsibilities were, The 
Calcutta High Couft howevér, in 1867, in the case of the Æast 
Indian Railway Co. v. Jordan (4 B. L. R. 97 O. C.) declared that 
Railways in India were common carriers of goods. The same 
High Court in the case of Mothura Kanta Shaka v. 1. G. S, N, 
Co, (10 Cal. 166) made the position clear by laying down that 
"Railways in India, as in England, carry on the business of 
transporting goods as a public employment: such business of a 
carrier of goods as a public employment was, as said before, 
unknown in India and it was first introduced here by persons 
= governed by the English law. Under those circumstances, it ‘is 
reasonable to think that the duties and responsibilities of persons 
carfying on that business should be regulated by the English 
common law”, s 
This was the state of affairs till 1865, by which time other 
carriers, who also professed to carry on the business of transport- 
iwg goods as a public employment, e.g., steamship campanies, 
and who supplemented the business by transporting goods over 
the inland waters of India, had come into existence, And 
*'mhereas it was found expedient, not only to enable common 
carriers to limit their liability for loss of or damage to property 
delivered to them to be carried, but also to declare their liability 
for loss of or damage to such property occasioned by the negli- 
gence or criminal acta, of themselves, their servants or agents” 
the Indian Carriers’ Act III of 1865 was pass@tl, This" preamble 
of the Indian Carriers’ Act of 1865 therefore, assumed" that the 
English Common Law relating to common carriers was then in 
force in India. Then again the business" of a common carriet asa 
public ' employment" was unknowg i^ India it being introduced 
here first by persons who were governed by thee English Law, and 
„therefore the duties and responsibilities of persons cafrying on 
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that business in India were regulated by the English Common 
La (10 Cal. 166), The Carriers’ Act, 1865, was meant to apply 
to all common carriers in India, including the Steamship Com-* 


‘panies. It defined the liabilities ef all common carriers and 


made provision for limitation of such liabilities, But this Act 
also, ‘like the Indian Railways Act of 1854, did nat propose to 
define the responsibilities, i.e, the measure of care, which 
common carriers had to take, Inthe absence of such definition, 
the responsibilities of common carriers in India, continued to be 
that of common carriers of England, i. e, that of insurers under 
ordinary circumstances, Section 2 of this Apt of 1865 defined 
a common carrier and said that "Common Carrier" denotes a 
person, other than the Government engaged ‘in the’ business of 
transporting for hire property from place to *place by land and 
inland navigation, for all persons indiscriminately. “Persons” 
include any association or body of persons whether incorporated 
or not. According to the English definition, however, a 
“Common Carrier’ is a person, including any association or body 
of persons, engaged in the business of transporting for hire 
goods by land and wafer for all persons indifferently, (Vide 
Halsbury’s Laws of England, Vol 4 page 2). The main points 
of difference between the English and the Indian Common’ 
Carrier, thus are, firstly that an Indian Common Carrier is so 
for carrying property, which term would include animals ; 
whilg an English Common Carrier is so of goods only, 
‘Railways and Canal Companies’ according to the English 
Law, ‘are bound to afford facilities for the carriage of animals, 
but they are not bound to carry them with all the liabilitjes 
of common carriers, (Halsbury, Vol. IV P. 36). The second 
point of difference is that an English Common Carrier pro- 
fesses to carry by land and water, including the sea, while 
an Indian Common Carrier engages to transport property by 
land and inland navigation only. The third and the most 
important deviation® is that the Indian definition excludes the 
Government from the category of Common Carriers. The factum 
of many Railws9s in India being owned byeGovernment the 
exclysion of such carriers. fromthe definition of Common Carriers 
according t8 act III of 1865 created many practical difficulffes and 
the'Act XII of 1870 haf tobe passed which ordained that the 


' provisions of Act XVIII of 1854 would apply to Railways belonging . 
eto OF owned by Government. As has been stated above, ufider the 


Railwdys Act of 1854, Railways, as carriers of goods were Common 
; | E i 
* e : 


e 
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Carriers according to the English defintion of the term and the 
Indian Railways Act XVIII of 1854, and the Indian Carriers’ Apt 
"III of 1865, having omitted to “define the duties and responsibilities 


of Common Carriers the English «ommon law had to be resorted to ` 


for defining the duties and responsibilities of Railways in India. 
The liabilities, of Railways owned by private persons were tb be 
according to provisions of the Indian Carriers’ Act of 1:865, whfle 
the Railways owned and worked by Government were to be liable 
as insurers according to the common law rules of England. 

The Indian Contract Act which came into force from the rst 
September 1872 contains a chapter om bailments, Section 151 of 
this Act defines the responsibilities of a bailee and section 1:58 
speaks of bailments efor carriage. In 1878, the goods of one Kuverji 
Tulsidas was being carried in a train of the G, I. P. Railway Com- 


‘pany from Nandgaon-to Igatpuri. During the journey the train* 


was plundered by robbers, and the plaintiffs’ goods were stolen. 
The plaintiffs filed'a suit and the question arose whether the defen- 
dants were common carriers according to the English common law 
rules and were therefore insurers ofihe goods against all risks, 
excépt the act of God or the King's enemies or were they entitled 
to take the benefit of the Indian Contract Act of 1872, The suit 
went up tothe High Court of Bombay and Sir C. M, Westropp, 
Kt., the then Chief Justice of that Court, after extensively dealing 
with the law relating to Common Carriers in India as found in the 
Indian Railways Act XVIII of :854 andin the Indian Carriers’ 
Act III of 1865, showed that neither of these two Acts had any. 
where defined what the responsibilities of Railways or other 
Cojnmon Carriers were to be, i.e, there was not any statement in 
any of those Actsas to the amount of care which a common 
earrier was bound to take of the property entrusted to him for 
carriage ; those Acts at most defined the liabilities of common 
carriers and provided for limitation of such liabilities. - Definition 
of liabilities is of little use unless the responsibilities “are 
first défined. As the Indian Contract e Act 1872, made 
laws relating to bailees for carriage, defined their respon- 
sibilities and enacéed what their liabilities were to te, His Pordship 
was of opinion, that, whatever might have been the law go¥erning 
the carriers by Railway in India before the passing o£ t¥e Contract 
Act 1872, after the coming of that Indian* Legislative enactment, 


Railways, (who were bailees for carriage for hire), by implication, 


came within the bailment sections of that'Act, This jutigment was 


passed in December 1878. Close upon the heels of this decision * 
° œ 


. l 
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the Indian Railways Act IV of 1839 was passed, This Act came 
into force from the rat of July 1879, and was an Act amending and 
consolidating the law refhting to Railways in India. It repealed, 


i all the preceding Railway Acts of India, excluded the application 


of the Indian Carriers’ Act of 1865 “to carriers by Railway and it 
further, by section 1o, assumed, that the bailment sections of the 
Indian Contragt Act of 1874 applied to such "carrier and 
presumed that their responsibilities and liabilities were to be 
measured by section rsr and 152 of the Indian Contract 
Act, 1872. $ 

It was thus supposed, that t by passing the Indian Railways Act 
of 1879, a complete and comprehensive law on the subject had 
been made and it would thenceforth not be ngcessapy to invoke 
the aid of the cómmon law rules of England „for their guidance. 
eThe Railways were to be common carriers with responsibilities 
and liabilities of bailees according to sections 151 and 152 of the 
Contract Act, 1872. 


The dis-illusionment of the idea of the Railways in India, as 
carriers of goods, being bailees, governed in ordinary cases by the 
bailment sections of the Contract Act, 187a, began with the judg- 
ment of the Calcutta High Court in the case of Mokeswar Das v. 
Carter. (10 Cal. ato), in which it was doubted if the provisions of” 
sections 151 and 161 of the Indian Contract Act, 1872, applied to 
Railways in India. In the same year the same High Court, is the 
case of Mothura Kania Skaka v. 1, G. S. N. Ce. (ro Cal. 166), 
had occasion to decide what the rights, ang responsibilities ‘of 
common carriers in India were, In the judgment, the decision of 
the Bombay High Court in the case of Kuverji Tulsidas v. G. 1. P. 
Ay. Co. (3 Bom. tog) was one of the main subjects of discussion. 
This was a Full Bench decision anq the learned Chief Justice of 
Bengal, at page 172, remarked—'In defining the word. “bailment® 
it would be impossible to use other than general terms. 
Accbrdingly the definition of the word bailment in the Contract 
Att, 1872, is. wide enough to covera bailment to a common 
carrier. The words ‘in all cases of ba ilment in section 151 are 
also verf wide. @apprehend however, that these general terms 
muse bé read as qualified by the preamble and section rof the Act, 
and fn ali ages of bailment! means, all cases to which te Act 
apples, A general defim&tion of the word bailment is one thing; 


-liability in respect of bailment is another and a different thing ; 


and I caf hardly thifk that a merely general definition l 
Of the word  bailment affords any ground for saying 
e . 


U DL * . * 
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that the Legislature intended -to substitute the Contract Act 
for the common law or to amend that particular part of the 
.law relating to contracts which, as regulating the liability of a 


special class of ‘batlees, viz., common carriers for hire, in respect . 


of bailment had already for seven years before (i. e, in 1865) 
been made the subject of an Act then and which still (in 1872), 
was ih force.” If it had been intended in the slightest degreeeto 
alter and amend the position in which the unrepealed Act III of 
1865 had left the common carrier, the legislature would, I believe, 
have expressly said so and Act MI of 1865 or some portion of it 
would have been expressly repealed. ” These remarks were 
followed at page £83 by the dictum that “ the policy of the law 
is no more than jugt which makes the common carriers under 
ordinary circumstances, insurers of goods.” (Af p. 186) “ But 
said His Lordship in the concluding portion of the judgment 
“ then itis said that the Indian Contract Act has reduced the 
liability of a common carrier to that of!a mere gratuitous bailee. 
It must be borne in mind that the law and liabilities of common 
carriers are, as I said before, founded on custom, irrespective 
of a contract. & common carrier is and always has been, liable 
to be sued for any breach of this common law duty in an action 
Of tort ; and therefore, without some special provision relieving 
them from this duty, it seems to me, that an Act which professes 
to godify the law of contracts and that only partially, cannot be 
considered as repealing the law relating to the duties of common 
carriers, The Bombay High Court while fully admitting * that 
the English law upon the subject prevails in India, seems to 
have lost sight of the fact, that, this law is founded upon a 
cémmon law duty apart froma contract, It isetrue that when the 
employment of a common carrier has commenced, the law implies a 
fontract on his part to perform the duty imposed upon him ; and 
consequently he is liable to be sued in an action of tort or 
contract, according to the convenience of the Plaintiff in euch 

suit.’ The same point arose before the Judicial Committe, ein 
the case of the Jrrawady Flotilla Company v. Bugwan Dass 


(18 Cal. 620) and it Was held, that the duties and liabilities of a. 


common carrier In India are governed by the principles of the 
Engligh common law in tonjunttion with the prowgions df the 
Carriers’ Act, r865, and that notwithstanding some general expres- 


sions in the chapter on bailments, the responsibility of a common , 
* carrier, is not within the Conttact «Act, 1872. The decision 
proceeded on three grounds, viz, (i) that, if"the liability of æ 


. . .4 ; 
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common carrier was cove aed by sections 151 and 152 of the 
Contract Act, the provisions of sections 6 and 8 of the Carriers" 
Act would be rendered nugatory, though section 1 of the Contraot 
Act declares that nothing in thet Act contained shall affect the 
provisions of any Act not thereby “ expressly repealed” : (ii) that 
at the date of the Contract Act the law in forcq relating to 
cefnmon carriers*in India was partly written, being the Carriers’ 
Act, 1865, and partly unwritten, being the English common law, 
which together formed a code at once simple, intelligible and 
complete, and, tbat, had it been intended to codify thé law of 
common carriers by the Coatract Act, the pore usual course 
would have been to repeal the Carriers’ Act, 1865, and to 
re-enact its proyisions, instead of sweeping @way the common 
law by a side wind and leaving the law on the subject to be 
fathered from two Acts which proceed on different principles, 
and approach the subject, if the subject be the same, from 
different points of viex ; and (iii) that the mere fact that the 
Contract Act treated of bailments in a sepárate chapter, and 
that the definition of bailment was wide enough to include 
bailment for carriage for hire, it did not show any intention, on 
the part of the Legislature, to abrogate the common law rule,- 
especially as the Act, 1872, (as appears from the preamble ^ 
thereto) did not purport to do more than define and amend part 
of the law relating to contracts. One must at the same titné 
note that itis only carriers of goods for reward who are common 
carriers, whose liabilities are that’ of insurers » carriers for goods 
for hire.if they are not dómmoa carriers have only the responsibi- 
lities and liabilities of bailees as prescribed in the Indian Contracg 
Act, 1872. (Vide *MacKillican Compagnie des Messageries de 
France. 6 Cal 227). The two cases of Mothura Kanta Skaka 
and Tke ZIrramardy Flotilla Company were cases under the 
Indian Carriers’ Act of 1865. But the Calcutta High Court 
aléo Aecided the case of Chogemnl v. The Commissioners. of the 
Pott of Calcutta (18 Cal. 427.) which was a case of Railway under 
Act IV of 1879. In this case the Coyrt held that as the 
Indian Railways #ct IV of 1879, repealed the Railways Act of 
1854 and also repealed all the, provigions of the Carriers’ Act 
III of 865 Whieh related exclusively to carriers by railway, it 
therefore followed, that affêr the passing of the Indian Railways 
Act IV of 1879, the liability of, carriers by railway i in India, was 
not limited fo aligbility for negligence, but was a liabilfty as 
insurers? of goods delivered to them; the reason being that, 

. 


* 
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after the passing of Act IV of 1879 Vus liability of carriers by 
railway as it stood before the Acts of 1854 and 1865 were restored, 
* (followed in Æ. Z. Ry, Co. v. Jagpat Sing 51, Cal, 615.) 

Thus by the passing of the Railways Act IV of 1879 a distipct'« e. 
cleavage was effected, The carriers in India excludjng Railways, * 
who professed to carry property for the public as a public * 
employment were to be called ‘Common Carriers in terms of *the 
definition of such as found in the Carriers’ Act III of 1865 ; 
their rights and duties, and. responsibilities were to be that of 
insurers, under ordinary circumstances, while for their liabilities 
and the limitation of such liabilities they were to be governed by 
the Carriers Act III of 1865. The carriers by Railway, on the 
other hand» wereeto be ‘Common Carriers’ according to the 
English definition of the term and had to resort to the common 
law rules of England in all respects. The practical result being thft 
the Legislature by passing the Indian Railways Act IV of 1879, 
instead of making the Railways in India mere bailees with 
rights, duties, responsibilities and liabilities of such according 
to the Indian Contract Act of 1872, metamorphosed them into 
common carriérs according to the English defiinition of the 
phrase, garbed with all the duties, responsibilities and liabilities 

* of such common carriers, 

Such was the state of affairs till the first day of: May 1890 
wien the present Indian Railways Act IX of 1890 came into force. 
This Act not having defined a ‘common carrier’ and the Carriers 
Act being inapplicable to Railways in India, it must be held 
that it assumed Railways in India to be common carriers, 
according to the English definition of the term with the rights, 
duties, responsibilities and liabilities of sich except in cases (ee 
where such responsibilities and liabilities are - modified by this, 

e Act, This Act is more particular than the Indian Railways Act 
IV of 1879 and instead of assuming what the responsibility of , 
Railways in India are to be, by section 72 distinctly dhacted * 
that “the responsibility of a railway administration for the ‘loss, 
destruction or deterioration of ani mals or goods’ delivered to the 
administration go be Carried by railway shal, sgbject to* the other | 
provisions of this Act, d¢ that of a bailee under section 151, 152 * 
anfwór of the Indian (Contract | Act, 1872." [hit provision of 
defining the responsibilities and liabilities of Railways to be that 
of bailees in the cafes of ‘loss, destryction and deterioration’ under 
ordinary circumstances has again fiven rise to*the idea that 


Railways in India are ‘bailees’ and are not commo carriets. 
* e 


° 
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But that it is not so is patent. from the provisions of S, 
7a esub-clause (2) itself, which, enables railways to limit 
their responsibility as bailees. A  bailee under „the Indian 

° °Contract Act has to take as* nfuch care of the goods 

* delivered to him, as a man of ordinary prudence, would, under 
“similar circumstances, take of his own goods of the game bylk, 

e quality and value'as the goods bailed. This amount of care is 
.Tequired to be taken by all bailees in the absence of a special con- 

` tract, If he takes this amount of care he is absolved from all 

e responsibility. Section 72 sub-section (1), therefore, reduces 
the responsibility of Railways t® liability for negligence and con- 
sequently there is no longer any room for limitation of liability’ 
in that direction. , The measure of their liability is reduced to 
an absolute minimum; the provision for further lifnitstion of such 

' responsibility, by sub-section (2) of section 7a of the Railways 
Act 1890, shows a clear indication on the part of the Legislature, 
not to make Railways in India ‘bailees’ according to the defini- 
tion of such in the Contract Act, 1872. 

Section 72 (1) of the Railways Act further enacts that the 
responsibilities of Railways in India are to be that of bailees 
according to section rsr of the Contract Act, 1872, but to be so 
subject to the other provisions of Act IX of 1890. Sub-section 

* (2) of section 7a of the Railways Act, 1890, is one of such 
provisions. Then again, an ordinary bailee according, to section 
160 ofthe Contract Act, 1872, is bound to re-deliver or make 
an unconditional offer of redelivery of the goods bailed, as soon 
as the time for which they were bailed has expired or the purpose 
for which they were bailed has been accomplished, i. e. delivery 

**eor offer to redeliver at the proper time, has in all cases to be ab- 
*;olute and unconditional. Under the Indian Railways Act, how- 

e ever, the redelivery to the bailor by the bailee may be condition- * 

* al: e. Bo (i) "if any rate, terminal or charge" is due from the con- 
^ signee, (section 55); (ii) if the railway receipt given to the con- 
signee is not forthcomihg, (section 57), if itis suspected that the 
description of the goods as.given in the forwgrding-note is wrong, 
e (section 58). Furfftermore a bailee has no right to fell the goods 
bailed tg him, under the Contract «Act, except through the infgr- 
vention ofa Court of law, but the Railway may in cases coming 
under the purview of sections 55 and 56 of the Indian Railways 
Act, 1890, do so without going to Gourt. Then again there being 
ng provision in the Indian Railways Act of 1890 for risks arising 
from deviation from the proper route, for misdelivery, wrongful 
e 
b e 
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detention of goods by the Railway or for conversion of goods, such 
cases are still governed by the ‘common law rules. These econ- 
siderations eoupled with the fact that the duty of a Railway 
Administration does not orfginkte in à contract butis fixed upor °, 
it by the custom. of the realm, irrespective of a contract, go clear- i 

ly ¢o show® that Railways in India as carriers of goods even now 

are, as they always were, common carriers of goods, with responsibi- . 
lities of such in all cases except in the specified cases of loss, 
-destruction ‘or deterioration „of goods during transit, in which 
"cases alone their responsibilities: are cut down from that of insu- e 
-rers to-that of bfilees as prescribÉd in section 151 of the -Indian 
' Contract Act of 1872, The sub-section (3) of section 72 of the 
Railways ` "Act, 1890 i is merely explanatory, enacted for the purpose 

of confirming the proposition, that although the Railways in Jn- 
dia are common ‘carriers, still ‘nothing in the common law of 
England or in the Carriers’ Act III of 1865-shall affect their res- 
“pdnsibility in cases of loss, destruction or deterioration. 'of goods 
as defined in section 72 (1) of the Act’, 

The abow facts allgo'to show that the Railways in India, 
-still now are, as they always have been common carriers of 
‘goods according to the definition of the term under the English 
‘common law rules, with duties of such in all cases exceptin the 
~specified Cases of loss, destruction or deterioration of animals or ° 
gdods delivered to them for carriage ; and in these specific cases, 
under;ordinary circumstances only, their responsibilities, instead of 
being that ' of insfrers, are that of bailees under section 151 of the 
Indian Contract Act IX of 1872, but that also -aubject to the 

“other provisions of the Indian Railways Act JX- of 1890. 


"A í e** 
Ud - Sailendra Kumar Palit, — , 

e uui P. Advocate. . 
5 5 : e 
a ity e 
"E e e M 

ax e. t 
E PN . e. ~ e 
à E : f 
© " e 
- a s * 
à e. 
` . *. 
e e e 


.. . 4 


4 . , 


Vor, XLIX.] : 43" 
i 4 
REVIEW S. 


. The Law of Evidence in Inflia—By M. C. Sarkar and S. G, 


.Sarkar, Fourth Edition by «S. €. Sarkar, Published by M. C. 


Sarkar &, Sons, 92A, Harrison Road, Calcutta. 1939, Price 
Rg, 16, i 


This is thé fourth edition of a popular text-book which hardly 
requires any commendation at the hands of a reviewer. The great 
merit of this book has always heen the fulness of its notes and the 
exhaustive ness of its case-law. These merits are fully retained in 
the present edition, which*ilso brings the work down to date by 
incorporating & few important legislative changes in the law as 
well as the principles laid down in recent casts, "There have been 
a few changes in the law which are of importfnce e, g. the amend- 
ment in section 68 which has been duly commented on. Besides the 
amendment of section 162 of the Criminal Procedure Code has 
greatly qualified the law as laid down in section a7 of this Act, if it 
has not altogether overridden it, The effect of judicial decisions 
on this important amendment has been admirably summarised. 


Considerable improvements have been made in the arrangement 
of the matter, though the arrangement of the index is still capalye 
of improvement. The get up of this edition is exceptionally good 
and does great credit to the printers and publishers. 





. 

The Law of Carriers in British Intiia—By S. M. Lahiri. 
1929 edition, Published by the Eastern Law House, 15 pee 
Square, Calcutta, Price Rs, 8. 


This is a remarkably well got-up treatise on the whole law 
relating to carriers in British India, The greater part of it naturally 
consists of commentaries on the Indian Carriers Act and the Indian 
Reilways Act, but a substantial and valuable part of it consists of a 
«general treatment Qn the law of carriers in different branches, In it 
the author not only deals with the law of common carriers strictly 
so called but algo with that of private cfrriers, carriers of persons 
and Railways which stand on a separate footing altogether. The 
treftmentæf the law is throughout full without wantinge®ither in 
clarity of thought or lugidity of exposition. While the author has 
given an excellent summary of the English tommon and statute law 
on carriera not forgetting th'e history of the law without which 


* much in it would be unintelligible, he does not at the same time 
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forget to note with precision the exact points on which the Indiah 
law differs from the English law, so that English cases would give 
no guidance in India on those points. The work throughout dis-" 
plays the author's thoreugk mastery of the subject, & s e 
While we congratulate the printers and the publishers on “the 
excellent get-up of the book, we regret to find that it is not, 
altogether free from misprints. ; ; . 
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. . NOTES OF CASES. 


Adultery, if a continuing offence—Trial, by Court not having juris- 


1. L. R, 53:Bom, 69, diclion—Subsequent trial in a proper Court having jurisdiction, if 


1928. . 
w— i 
Sankar Tulsiram 
Navab ' 


v. 
Kundilk Auyaba 
Yadaw. 

° ——, 
"*» 


‘barred— Sec. 403 Criminal Procedure Code, applicability of. 


` The two accused in this case were tried by Bench Magistrates 
at Poona on a charge of having committed adultery and abatement 
respectifely, It was alleged that the offence was committed at 
Nana's Peth ii Poona city and Kamatipura: outside the city of 
Poona, This latter place was outside the jurisdiction of the Bench 
Magistrates, The Bench Magistrates acquitted the accused after 


e dealing with the offence committed at both places, Subsequently 


in the present case the complainant filed a complaint against both 

the accused for the offence of adultery and abatemen committed 

' at Kamatipura, Objection being taken as to the maintainability 

of such a case the points raised were whether the act of adultery 

was a continuing offence and such a cafe was barred under, éhe 
provisions of section 403 Criminal Procedure Code. r 

Held (per Patkar and Baker, JJ.) that the act of adultery is 

not a continuing offence nor does it consist of several acts donp in 

different local areas. Every act of sexual intercourse {s a distinct 


offence committed in distinct local aregs. Jurisdiction nfeans legal - 


authority to adjudge and as the accused was not a person who had 
been tried by a Court of competent. jugisdictiorf a subsequent 
trial by a Court having jurisdiction was not dino section 402 


Tosca Procedure Code. a 
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Grat Prii Code, Sec. 45(1 5 switide—Otoner of a M I. L. R. 53 Bom. 184 

Information not given to the police — Offence, if committed—Indian 1928. e 
* Penal Code, section 176. i euch 

"Ia this case a daughter-in-law of the &ccuised who resided with Hiru Salva Dasla. a 

him in the family hofise com mitted suicide by throwing herself ina = a6 


well within the compound of the house, Accused sent his sôn to 4 
- inform the police but as the police was not found the dead body 
* was disposed of by the accused. He was thereafter charged under 

section 176 of the Indian Penal Code fos not giving information 

to the police and convicted. The questions arose whether, the 
accused committed any offence under section 176 Ifdian Penal 

Code and whether he was bound to inform the police under, sec- 

tion 45 (1) of the Criminal Procedure Code as owner of the 

house. . 

Held (ger Mirza and Baker, JJ.) that under section 45(1) of the 
Code of Criminal Procedure every owner or occupier of land has 
forthwith to communicate to the nearest magistrate or to the 
Officer incharge ofthe nearest police station, whichever is the 
nearer, any information which he may possess respecting the 
occurence of any sudden and unnatural death, The accused in 
this case must be regarded as the owner of the house and not the 
owner of the land within the meaning of section 45 Criminal Pro- 
cédure Code and the duty of giving such information is cast 
only on the owner of land and is not extended to the owner of a 
house. Thesaccused was therefore held not bound to give in- 
formation to the police and as such committed no offence under 


section 176 Indian Penal Code. The conviction was accordingly 


set aside, 





NN LÉTE MReHEMENDRA NATH SEN. ° E. 
e e 

Death has. snatched away from our midst one of our best 
friends Mr, Hemendra Nath Sen*who was all along keeping quite a 
sound ‘health. The sad event todk glace all on a sudden on, 
Monday, the aoth May 1929 at "his Calcutta residence, when he” 

had completed his 66th year, 
. e . s 
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Mr. Sen was born at def in the District of Murshidabad 
in the year 1863, He was edpcated at the Hare School and 
the Presidency College, Calcutta and he then joined the Bar at 
Berhampore in 1887.» In,1897 he joined the High Court at €elctt* 
where he soon picked up a lucrative practice both in the Civil and 


" 


the Criminal side and for sometime he was the Setretary* of the * 


Vakils’ Association. During the long pfriod of his *professignal 
career he enjoined the unstinted confidence of the Judges before, 
whom he practised and his clients and as thas been aptly said by 
the Hon'ble Mr. Justice C. C. Ghose before whom a reference in 
Court was made after his death, he maintained the tradition of 
the Bar untarnished. i 

He waa pioneer in the field of pottery and glass industries in 
India and*his industrial activities were wide spread. In politics 
also he belonged to the moderate school and was a congress man 
during the regime of the late Sir Surendranath Banerji when 
he used to attend almost every session of the Indian National 
Congress with his brother the late Rai Boikuntanath Sen Bahadur, 
C. I. E, He was one of the oldest members ofthe Indian Asso- 
ciation'and always obeyed the mandate of his party in the field of 
politics, 

Mr, Sen was a great philanthropist and always identified himself 
with many charitable institutions in the country, He used to wait 
every year his native village Alampur in the District of Burdwan 
during the long vacation where he has established. a charitable 
dispensary, a school and opened several tanks, 

In private life he was a gentleman in the true sense of the word. 
He was the friend of all who knew him. His charming manners, 
his sweet temper were appreciated by all who came in @Mtact 


with him, , 


Our'sincere condolence goes to the members of the bereaved 
family. - 





s m The Calcutta Edw Journal. 
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DOCTRINE OF PARF "DAN 


In the Full Bench case of Rans Gopal v. Tu$hi Ram (1) one of 
the questions referred to the Full Bench was as follows,“ Where it 
has been found that ‘there is no legally binding “oral family 
agrangement, or that the arrangement though Teduced to writ- 
ing with the intention that the document should be the docu- 
ment of title, cannot be proved for want of registration, and 
where no question of .estoppel arises, can the mere facts that 
mutation has taken place, and that possession has been taken 
remedy, by virtue of whatis knownto English Law as the doc- 
trine of ‘part performance’ the absence of registration ” In deal- 
ing with this question the learned judges (Sulaiman, A. C. Ja 
Mukerji and Boys, JJ.) discussed a very important question, viz, 

e whether the doctrine of part performance which is peculiar to 
English law can be introduced in India, having regard to its 
peculiar laws, Their observations on this important question have 
been .duoted below. . 

' The doctrine of part performance is a doctrine of equity, 

a evolved in England under the following circumstances. In thé 

® year 1677, the Statute of Frauds was passed in the following 
"language :—“Section 4. No action shall be brought whereby to " 
charge any executor or administrator upon any special promise 

.' to anger damages out of his own estate, or whereby to charge 
the defendant upon any special promise to answer. for the debt, 
default or miscarriage Of another person, or to chatge any person 
upon any ggreement made in cónsideration ef marriage, or upon 

* any contract or sale of lands, tenements or ‘hereditaments, or any 
intereswin or gencerning them, or &pon arty agreement that is otto 
be performed within the spage of one year from the making there- 
of, unless the agreement upon which such actiog shall be brought, 
or some memorandum or note thereof, shall “bein Writing, and 
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$ . 
signed by the party to be charged therewith or some other person 
thereunto by him lawfully authorized.” 

* “Tt will be noticed that this law did not nullify the contract. 
The contract held good. The ogly obstacle that was created in *. . 
the way of the parties to the contract relating to land and other œ 
contracts was that the contract could not be enforced ina court of « 
justice. Ans6n in his Law of Contract (Sixteentà Edition, 19%3) 
at pp. 88 and 89 says :—"It remains to consider what is the posi- 
tion of parties who have entered into a contract specified in sec- 
tions 4 (Statute of Frauds), but hàve not complied with the provi- 
sion of the section. Such a contract iseneither void nor voidable, but 
it cannot be enforced by action because it is incapable of proof." 

“The restilt of this enactment was that perfectly good contracts 
under which parties had taken possession could not be enforced 
inlaw. The courts of equity sought out means to relieve thi 
difficulty, on the theory that a statute to guard against fraud should 
not be allowed to so operate as to encourage fraud, On this theory, 
the courts of equity held themselves justified in taking up 
the following position. They said: “ Very well, we cannot 
look into the céntract for want of a written document, but there is 
no bar to a party próving the fact that possession has been taken or 

* something else has been done in pursuance of the contract which is 
notin writing. We shall allow a party to show how possession 
cate to be changed, and, in doing so, the original contract will be 
discovered." i 

“That this was the view taken of what was termed “part perfor- 
mance” will be abundantly clear from the judgment in Maddison 
X. Alderson (1), Even in England the doctrine of part perfor- 
mance was acquiesced in with great reluctafce. In the case (e. 
quoted above, Lord Blackburn, at p. 489, remarked that the result , 

* of the introduction of the doctrine of part performance has been 
the addition of the following words to the Statute, viz, “ or unless , 
possession of land shall be given and accepted.” His Loftüship * 
remarked that if the matter had been res ísm&gra he would Rave 
refused to interpolate those worde, but that the matter was not 
such ; and he added :—" If it was originally as error, it is now, I 
think, communis error and Qo makes the law.” e e. °’ 

"«ft is not necessary, to understand the Englifh doctrine of 
part performance clearly, to ;quote further cases décided ine Eng- 
land on the point. The principal. question which we have to 
answér is whether this doctrine whith is aer to English 
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place before the Transfer of Property Act was passed, and no writ- 
ten conveyance was necessary, After having said so, their Lerd- 
ships proceeded to remark that ‘even if a transfer in writing had 
from conveyancing-peint.of*vidw been omitted” their: Lordships ° 
were of opinion that that fact would have been unavailing to the. 

' appgllants (plaintiffs), The grounds given were that the compro- ` 
mise bad been acted upon and parties had parted with the proper- 
ties given to them by the compromise. Leaving aside the ambi- 
guity of the expresssion “ from,a conveyancing ‘point of view”, 
it is clear that their Lordships had in mind the requirement ofa 
writing for a transfer and not such sfringent provisions as that of a 
necessity of registration. 

“The question “that we have to answer is whether, having regard 
to the law enacted in the Transfer of property Act, it is opgn 
to say that where a transfer could be effected only by a regis 
tered document, the doctrine of part performance can be brought 
into play in order to establish the transaction without the produc- 
tion of the required document. For example, if two parties agree 
on an exchangg of immovable properties of the value of more than 
Rs. roo, can it be gaid that the mere fact that the parties have taken 

e possession of each other's property will pass title without a title 
deed, which must under the law be in writing and registered ? 

“We need hardly repeat that in the case of the Statute of Frauds 

in "England, the contract itself is good and valid and passes title. 

In India no title passes whatsover, where it is compulsory t$ have 

a registered document to pass title. The conditions, therefore, 

in India and England are not identical A rule of equity can 

fever be put forward to annul a positive enactment, There may be 


cases where a plaintiff seeking to recover property over which he €" ° 


has delivered possession to the other party may be defeated on the? 
: ground of personal estoppel, although his title to the land remains 


intact. But that is because of the personal estoppel and not be- KA 


cause the plaintif has no title, having lost » on account of ,the 
doctrine of part performance. 

"Under the United Provinces: Tenancy Act of “Igor (now 
repealed), a m&rtgage of occupancy holdings Was declgred J to be e 
illsggj. People, howevex, were eaccustomed to makg usufsuctuary 
mortgages of their occupancy holdings under a’ misconception of 
law. Where any such mortgagor brought a suit to recover his 
occupancy holding from the merigagee on the ground that : the 
mortgage was illegal, the plaintiff was always granted his relief, bat 

» on, the equitable condition that he restored the money he had 
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law, can “be introduced in India, having regard to its peculiar 

laws. . .. . 
“The case of Mahomed Musi v, Aghore Kumar Ganguli (1) 


i "hae been very often relied on to shbw fhat their" Lordships of the 


Privp CouncH were prepared to extend this doctrine to 


: India. There can be no doubt- that their Lordships,in « the 


course of the decision of the case, did mention this doctrine and 
did say that they did not think that there was any thing either ín 
the law of India or England incongistent with the doctrine laid 
down in the case of Maddison v. Alderson (2) quoted above, But 
their Lordships did not decide'the case on the ffround of part per- 
formance and must be understood to have laid down that ‘where 
writing is necessasy for the purpose of proving a contract in a court 
Qf law, the defect of its absence may be cured if that contract has 
been acted upon, provided the validity of the contract itself did 
not depend on the writing. That case is as follows :— 

“Before the Transfer of Property Act came into force, a certain 
mortgagee and mortgagor agreed that the mortgage should be ex- 
tinguished and the mortgagee should become the owner ofa part 
of the mortgaged property. The mortgagor, having thus obtain- 
ed possession over a portion of the mortgaged property, transférred 
the same, No body questioned the transaction for 30 to 40 years, 
Then a legal representative of the original mortgagor claimed 
redemption, The terms of the agreement arrived at between the 
mortgagor and mortgagee had been incorporated into an applica- 
tion of compromise and had been incorporafed in the decree. 
The High Court of Calcutta ware of opinion that the two together 
were sufficient to establish that the mortgage had been extinguish# 


eed, Their Lordships of the Privy Council themselves said at 


` 


*p. 814 of the report :— ‘It is impossible to read the razinama with- 
out concluding, that the mortgage debts were to be thence 
* forward for ever extinguished, that the property itsélf was to be 
divigéd among the parties” (mortgagor and mortgagee) “ in speci- 
fic shares, and that wit? regard to one share it was to become and 
be dealt with by Khodajannessa as’ her separate property disbur- 
e dened of debt.” 'fhe compromise was madea rulg of the Court 
and theslecree sffectually defined she rights of the parties, Their 
Lordships were ptessed with the contention that no written con- 
e [id 

veyance in favour ‘of the mortgagee had been executed ‘by the 
mortgagor.’ Their Lordships Jointed out that the transaction took 
at) (1914) 1. L. R. 4Z*Calc. 801. 

^ (a) (1883) L,R.8A ,Cas. 467. 
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taken from the defendant mortgagee. In a case like this, the 
„plaintiff could succeed only if he was in a position to restore the 


benefit he had received under.the illegal or incomplete transaction? 


*' .Qn the other hand, where the plaintiff is not in a position to restore 


the advantage, the. Courts in India, being Courts both of law and 
equity, would not allow the plaintiff to succeed. Togo back to the 


illustration of an exchange of property without a deed of exchange, 


the properties being worth Rs, 100 or more, let us suppose that the 


plaintiff Has sóld away the property which he himself got from the 


defendant in exchange of his own property. Although for want of 
a title deed the defendant's title is incomplete and he is bound to 
hand over the property to the rightful owner, the plaintiff. (the 
rightful owner), being unable to return the defendanf’s property to 


«him, would not be granted any relief. A casé like this arose in 


this Court and is that of Salamat-us-samin v. Masha Allah KAan(1). 
Walsh, J., decided the case against the plaintiffon the doctrine of 
part performance but the other learned Judge, Piggott, J., held that 
the plaintiffs, although they could still call themselves the owners 


. of the property, were bound by the agreement not to eject. The true 


answer, however, to the plaintiff's case was that he was not in posi- 
tion to restore the property. Piggott, J., was hot prepared te"extend 
the doctrine of part performance to this country, having regard to 
the law prevailing in India. This case in I. L. R.4o All, was 
followed by Walsh and Ryves, JJ., jn this Court in the case of 
Kupti v. Gafraj Tiwari (2) reversing a judgment of this Court in a 
Letters Patent Appeal. 

“So far as this Court is concerned, we have only the views of 
two learned Judges, Walsh and Ryves, JJ., against the views of an 
equal number of Judges, Piggott and Gokul Prasad, JJ. 

“To go back tothe principle governing the doctrine of part 
performance, we have to see, where there is no personal estoppel 
agginst the plaintiff's success, whether he should be shut out on the 
ground of “equities” although those equities might go in the teeth 
of the law. Under the Bengal, North Western Province tand Assam 
Civil Courts Act, the Courts in the prownce of Agra are to act 
“according to ffsticb, equity and good conscieffce, where there is 
no law govgrning the case," (Section 37). On express enag ment, 
therefore, rulés of equity, will not come in to override the law, 

“Now we propose to examine cases decided by their Lordships 
of the Privy Council after*tha case of Mahomed Musa referred ta 

(1), (1913) L. L. R, 40 All. 187. : ; T 

, (2) (1924) L L. Re 46 All. 847. 
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. 
above. ` ‘The doctrine of equitable mortgage or mortgage by deposit. 
of title deeds is essentially a creation of cules of equity and iea 
‘part of the doctrine of part performance. Williams, in his famous 


` 'c ^ Lge 


book on Real Property, (a4fh Edition, 1926) says at p. 685; i: 


“Notwithstanding this stringent provision of the Statute of Frauds 
to the contrary, it was held by a Court of Chancery that such a 
deposit (of titlé deeds), even without writing, operated as an equit- 
able mortgage of the estate of the mortgagor in the lands comprised 
in the deeds.” Although this is the state of English làw, fheir Lord- 
ships of the Privy Council refused to apply the same in a case from 
India in the case of Mulraj Khataw v? Vishwanath Prabhuram (1) 
a certain person borrowed money from the defendant and as 
security, hand&d ovér his policy of life insurance te him, A rival 


creditor, later on, dbtained an assignment of the policy by an, 


instrument in writing. The question arose, which of the two 
creditors had the better title. The High Court of Bombay decided, 


on appeal from the trial Court, that the party holding the policy - 


had acquired a charge by way of equity over the money payable 


under it, The Privy Council held that the Bombay High Court , 


were in error and that “the error arose from the learned Judges 
not having appreciated that the positive language of the section” 
(section 130 of the Transfer of Property Act, which said that on 
execution of an instrument in writing the title would pass) "'preclu- 
ded the application in India of the principles of English law on 
which they based their decision.” . 
“In the case of Afaung Shwe Goh v. Manag Inn (2) their Lord- 
ships had to consider how far a mortgagee became the owner of 
theeproperty in pursuance of an agreement of sale but without a 
sale deed, The Chief Court at Burma applied the rules of English 
law and their Lordships remarked :—“In the English Courts, a 
contract for sale of real property makes the purchaser the owner in 
equity of the estate, and from this principle it follows that, where’ 
-the rights as to payment of interest on the purchase money are nq} 
regulated by the terms of the contract, the pufchaser is deemed to 
be entitled to the rentsand profits of the property, as from the 
time when he diti take or could safely have tfften possession 
sevevelggsresensseveneresesses The underlyisg principle, upon, whichsthis 
rule depends, has no application to the sale of real esfate in Lower 
Burma, since by sectiop 54 of the Transfer of Property Act of 1882 
dt is expressly provided that such a ,ontract creates no interest in 
* 
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| or charge upon the land." Their Poráships refused to apply the 
. principles of equity prevailing in England in the teeth of positive 
enactment In India. . 
~ eA, very recent case which went up before their Lordships òf the 
Privy Council from the Supreme Court of Ceylon i is that of Arsecu- 
o Jeratnev. Perera (1). “Tt appears that under the law prevailing i in 
Ceylon, no «agreement for sale, transfer or mortgage of land gould +» 
be effected except in writing, signed and attested by a notary and 
"two witnesses; and by section 21 of Ceylon Ordinane VII of 1840 no 
agreement of partnership “shall be of forcé or avail in law" unless 
it is'in writing and signed $ and by segtion 22 it was enacted that 
“nothing in section ax was to exempt any instrument affecting land 
from being executed and attested as required by sectiqn 2. lhe 
parties entered into an agreement of partnership to work a mine. 
They wtked it together for four years and then abandoned it. In 
a suit for dissolution of partnership and other reliefs the question 
arose, how far the doctrine of part performance was available to the 
plaintiff, having regard to the fact that the deed of partnerghip was 
unattested, Their Lordships, at p. 179, said. “Both the case last 
cited ahd the doctrine of part performance have reference to 
section 4 of the English Statute of Frauds, and as they have no 
‘application to the more stringent provisions of clause a of the 
orginance by which an agreement as to land not duly attested by a 


notary and two witnesses is rendered of no force or avail in law.” e 


“From the later decisions of their Lordships of the Privy Coun- 
cilit would “be abundantly clear that by their prononncement in 
Makomed Musa’s case their Lordships never meant that the posi- 
tive rules of law contained, for example, in the Transfer of Pro- 
pest, Act, might be overrftiden by the doctrine of part perfor- 
mance, 

. "We do not propose to examine cases decided in other Courts, 
It would.be sufficient to say thaton the whole the Madras and 
+, Bombay High Courts are of opinion that the doctrine of part 

a” performante cannot override, the provisions of the Transfer of 
, * Property Act as regards sale, mortgage, exchange, gift and lease. 

In the Calcutta High Coat there are a few cases in Which «counten- 

dhce has bden given to the doctrine of part performance, but on an 

examination of thesf'cgses it will be found that in some of the* ° 

cases at least the plaintiff could ét succeed on grounds of personal 

estoppel, and the cases could have deen decided without calling 
into aid the doctrine’of part perforthance.” . .. 
NO ibas] A, €- 173. 
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Vaki! of Azamgarh, 
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NOTES OF CASES. ; e d 
Minor borrowing money,ona simple bond— Fresh bond: afier attain-, 
ing majority for the original loans plus interest—Swit UPON i fis, : 
second bond, if maintafnable, 


S lent a sum of money on the 24th of-June r919 to A, who aras at e 
that ate a minor, Oa the 17th of June r9ag in consideration of thé 
principal sum lent and interest A, who had by that time attained 
majority and his mother givea simple mony bond to S. S brought" 
a suit in the Court of Small Causes at Jaunpur. He was met with 
the plea that the previous bogd, having bten executed by a minor, 
could not form a valid consideration for the subsequent bond and 4 

the quit must fail. The Small Cause Court Judge however dis- 
missed the, plaintiff's suit. The matter came'up in revision before the 
Allahabad High Court at the instance of the plaintiff. The“learned 
Judges, before whom the matter came, referred it to a ‘Full 
Bench. 

Held, (per Sulaiman, A. C. J. and Boys, J, Mukerji, J. dissent- — 
ing) that the second bond was void for want of consideration and `. 
that nether section 2 (d) nor section 25 (2) is of any help tothe 
plaintiff creditor. 





Vakil served. with notice for professional misconduct—Bar Coupe 

diis Act of 1926, sections 2, 8, 10 and 19. 

A notice dated 13th June 1928 under Legal Practitioners’ Act 
was served apon Madho Prasad, Vakil of Azamgarh, for some 
alleged professional misconduct. Appearing in person the learned 
Vakil took the objection that the reference to Legal Practitioners’ 
Act in his case was an error. Besides that he contended tha® Bis 
matter should have come up before the Bar Council or ay any 
rate the Bar Council should have been consulted therein, * 

Held (ger Boys, Weir and King, JJ.) that as and from: June I, 
1938, an Advocate called upon to answer for misconduct was tdt be D 
governed by section ro and the following sections of the Bar ` a 
Councils Act of 1926 and the High Court was fo proceed under . 
section o, sub-section (2) if it did net s@@amarily" reject the gom: 
plaint, either to refer the cgse for i inquiry to fhe Bar Y Council, or 
“after consultation with the Bar Council, to refer it to the Court of 
a District Judge and that it was netessary for the casé in hand to 
be either referred to the Bar Council or at Ay rate for the Bat 

*Council to be consulted therein. e e 
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